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CHAPTER -1 Meaning and Essentials of Contract

INTRODUCTION
What is Law ,

Law means a ‘set of rules’. Broadly speaking. it may be defined as the rules of conduct
recognized and enforced by the state tc. Control and regulate the conduct of people. to. Pretect their
property and contractual rights with a view to. Securing justice. peaceful living and social security.

Since the value system of society keeps on changing, the law also. Keeps changing according
to. the changing requirements of the society.

There are several branches of law such as Internationa! law. Constitutional iaw, Criminal law,
Civil law etc. Every branch of law regulates and controls a particular field of activity.

Why Should One Know Law

One sheuld know the law to which he is subject because ignorance cf law is ro. excuse. For
example, if X is caught traveling in a train without ticket, ke cannot plead that he was not aware of the
rule regarding the purchase of ticket and therefore, he may be excused. In another example, if ¥ is
caught driving scooter without driving license, he cannot plead that he was not aware of the traffic rule
regarding the cbtaining of a driving license and therefore, he may be excused.

What is Mercantile Law {or Commercial Law)

Mercantile law is not a separate branch of law. Basicaily, it is a part of civil law_which deals
with the rights and cbiigations of mercantile persons arising out of mercantile transactions in respect
of mercantile_property. It includes_laws_relating to, Various contracts, Emer:hlp. companies,
neoonable instruments, insurance, carriage of g of apods, arbmatr‘n 1ete,

What are the Sources of Mercantile Law?

In India. mercantile law is basically an adaptation of the English Law with some modifications
and reservations. which are necessitated by the peculiar conditions prevailing in India. The main
sources of the Indian mercantile law are shown below in Fig. 1.1.

Sources of Mercantile Law in India
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Fig. 1.1 Scurces of Mercantile Law ir India

Let us discuss them one by one.
(a) English Mercantile Law Erglish faws are the primary scurces of Indian Mercantite Law. English
faws ore based earcuswoms and usages of merchants in Englan ’ -

(b) Indizn Statute Law The various Acts passed by the India~ Legislature are the main sources.of
mercantile law in India, e.g. Indian Conuact Act, 1872, The Sale of Goods Acts, 1930. The Indian
Partnership Act, 1932. The Negotiable Instruments Act 1881, The Companies Act, 1956.
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MERCANTILE LAW 2

(c) Judicial Decisions The past judicial decisions of English courts and Indian courts are also one of.
the sources of law. Wherever the iaw is silent on a point, the judge has to decide the case according to
the principle of equity, justice and good conscience. The past judicial decisions are followed by the
courts while deciding similar cases before them.

(d) Customs and Usages The customs and usages of a trade are also one of the sources of mercantile
law in India. These customs and usages govern the merchants of a trade in their dealings with each
other. Some Acts passed by the Indian Legislature recognizes the importance of such customs and
usages. For example, Section | of the Indian Contract Act, 1872 provides "nothing contained therein
shall atfect any usage of custom: of trade . . ." Similarly, Section 1 of The Negotiable Instruments Act,
1881 provides "nething contaired izerein shall atfect any local usage relating to instrument in an
oriental language.”

The Law of Contract

The law of contract is comained in the Indian Coniract Act 1872 which

{a) deals with the general princizies of law sovemning all contracts, and Meaning and Essentials of
Contract 1.3

iby covers the special provisicrs -elating o special contracts like Bailment., Pledge, Indemnity,
Guarantee and Agency.

The law of Contract is applicable nzt oniv to business but alsc to all day-to-day personal dealings. In

tact, each one of us enter into a2 number of cont-z2ts from sunrise to sunset.

For example,

1. when you purchase a new spaper, ycu enter into a contract with the vendor of newspaper.

2. when you purchase milk. vou enter into 2 contract with the milkman.

3. when you purchase bread and butter. you enter into a contract with the vendor of bread and
butter.

+. when you ride a bus. vou enter into a contract with the transport company. The general law of

contract relates to the essentials of a valid contract, the rules for performance and discharge of

a contract and the remedies available 1o the aggrieved party in case of breach of contract.

MEANING OF CONTRACT

According to Section 2(h) of the Indias Comirect Act, 1872, "An agreement enforceable by law
is a contract.” In other words, an agrezment which can be enforced in a court of law is known as a
"onyg.:z On analyzing this def‘ nifion T7 contract. it appears that wcontractTiust have the following
{wo elentents.

12 An agreement. and

b} Enforceability of an agreerent.

In the form of an-equation, it can be shown as under:

Contract = An Agreement + Enferceability of an agreement

Xq\yth/et question arises, 'What is an Agreement?’ and What is Enforceability of an agreement?

‘/F% is an Agreement
According to Section 2(e) of the Indian Contract Act. 1872, "Every promise and every set of
promises forming the consideration for each other is an agreement.® Now the question arises, ‘what is
promise” Accord?rm te Section 2¢b) of the Indian Contract Act. 1872. "A proposal when accepted,
becomes a promiise.”
Example X offers to sell his car for Rs 1.00.900 10 Y. Y accep!s this oﬁ'er This offer after acceptance
becomes nromise and this promise is treated as an agreement betsveen X and Y.

In other wids, an agrezsment consists of an offer by one party and its acceptance by the other.
In the form of an eguation. it can be shown as ander:

Agreement = Offer {or Proposal) - Acceptance of Offer (or Proposal)

B
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MERCANTILE LAW 3

What'is Enforceability of Agreement

An agreement is said to be enforceable by law if it creates some legal obligation. In other
words, the parties to an agreement must be boijnd to perform their promises and in case of default by
either 'of them, must intend to sue e.g. in case of social’or domestic agreements, the usual presumption
it that the parties-do not intend to create legal relations.
Example X invites his friend Y to a dinner and Y accepts the invitation. If Y fails to turn up for dinner,
X cannot go to the court to claim his loss.

Similarly, in case of domestic arrangements, parties to agreement do not intend to sue each
other so as to make such agreements unenferceable by law, e.g. in Balfour. Balfour (1919) 2 K.B. 571,
a promise by the husband to pay his wife £ 30 even month was held unenforceable as the parties
never intended it to be attended by legal obligations.

In commercial or business agreements the usual presumption is that the parties intend to create
legal relations.
Example X offers to sell his car to Y for Rs 1,00.000. Y accepts this offer. Such an agreement between
X and Y is a contract because it creates legal obligation. In this agreement, [f X refuses to sell or Y
refuses to buty, the other party can file a suit in the court of law for the breach of the contract.

Thus, in the form of a graphic representation, the contract can be expressed as under:

Contract
3 .
I !
Agreement + Enforceability of an agreement
| ‘ 1,
Offer (on + 3 Acceptance of 1 Legal Obligation arising E
I?ropos_il})‘ ‘ | offer (or pigposal) ! ~out of an agreement

"The .aw of contracts is not the whole law of agreements.” The law of contracts is the law of only
those agreements which create legal obligations (i.c. an obligation which is enforceable by law). An
obligation is the duty to d6or not to do certain act. In other words, the law of contract is concerned
with only those agreements where the parties have the intention to create legai obligations (i.e. the
parties are bound to do or not to do certain act). In business or commercial agreements. the usual
presumption is that the parties intend to create fegal obligations.

Example X offers to sell his car to Y for Rs 1.69.6G0. Y accep:s this offer. In this agreement if there is
default by either party, an action for breach of contract can be enjorced through a court of law
provided all the essential elements of a valid contract are present in this agreement, .-

The law of contract is not the law of those agreements which do not create legal obligations. In
other words, the law of contract is not concerned with those agreements where the parties do nct have
the intention to create legal obligations. In social, domestic, moral or religious agreements. the usual
presumption is that the parties do net interd to create legal obligations.

Example X invites Y to dinner. Y accepts the invitation but fuils to turn up. Here, X cannct sue Y for
damages because tie parties to this agreement do nol intend to create legal obligations.

Thus, the whole position may be summarized as under:

Type of agreement | Whether the law of contract covers such agreements
I. Agreements where the parties intend to Yes
create legal obligations, e.g. business
agreements. ) N
H. Agreements where the parties do not No
intend to create any legal obligation, e.g. |’ ’

social agreements ;
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- MERCANTILE LAW 4

Thus, the law of contracts is not the whole law of agrecrﬁents.

"The law of contracts is not whole law of obligations," The law of contracts is the law of only those
obligations which -arise out of agreements. The law of contracts is not concerned with those
obligations which do not arise out of agreements. For example obligation to maintain wife and
children, obligation arising from judgment of F courts, obligations arising from torts or civil wrong.
Thus, the whole position may be summarized as under:

| Type of obligation ' Whether the law of contract covers such obligation ]
1. Obligations which arise out of | Yes |
i agreements [
I II.  Obligations which do not arise out of Ao ;I{
: contract j

Thus. the law of contracts is not the whole law of obligations.

Distinction between an Agreement and a Contract
An agreement differs from a contract in the follow ing respects

Basis of distinction An agreement { A contract. .-
e \What constitute? - Offerand its acceptance ﬁ Agreement and its enforceability -
i constitute an agreement . ; constitute a contract i
| 2. Creation of legal obligation An agreement may Vr/ma not : A contract necessarily create a
€ Q ]
, create a legal obligation J legal abhgatlon
3. One in otner Every agreement neéd  not ? All contracts are necessarily
; necessarily be a contract l[ agreements
- 4. Binding Agreement is not conr{uded ora ; Contract is concluded and | \
binding contract bmdmo on the concerned parties |

CLASSIFICATION OF CONTRACTS )
The various bases on which the contracts can be classified are shown below in Fig. 1.2

Ly

Basis of Classification of Contracts

r i
r

Creation :/‘{\9 ~ y i Execution | i,}) f\ Enforceability |

£
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Fiz. 1.2 Basis of Classification of Contracts

h Contracts on the Basis of Creation

( On the basis of creaticn, the contracts may be classified as under:
(a) Express Contract Express contract is ene which is made by words spoken or written.
Example I X says to Y* Wil you buy my car for Rs 1.00.060?" ¥ says to X"l am ready to buy your car
Jfor Rs 1,00.000.” It is an express contract made oraily.
Example II X writes a lezter 10 Y. "I oter to sell my car for Rs 1,90.000 to you.” Y send u ictter 0 X, "1
am ready to buy your car ‘o Rs 441" It is an express contract made in writing.

(liﬂxplied Contract An implied contract is ont which is made othensise thap by words spoken or
written. It is inferred from the conduct of a persog or the circumstances of the particylar case.
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| MERCANTILE LAW ‘ 5

Example I A transport company runs buses on different routes 1o carry passengers. This is an implied
offer by transport company. X boards a bus. This is an implied acceptance by X Now, there is an
implied contract and X is bound to pay the prescribed fare.

Example I X, a coolie in uniform picks up the baggage of Y to carry it from raibsay platform to the
laxi without being asked by ¥ to do so and Y allows it. In this case there is an-implied offer by the
coolie and an implied acceptance by the passenger. Now, there is an implied contract between the
coolie and the passenger and the passenger is bound fo pay for th:e services of the coolie.

Contracts on the Basis of Execution
On the basis of execution, the contracts may be classitied as under:

T,

(a) Executed Contract [t is a contract where both the parties 10 the contract have fulfilled their
respective obligations under the contracf. '

Example X offers to sell his car to Y for Rs 1.00.G60. ¥ accepts Xs offer. X delivers the carto Y and Y
pavs Rs 1,00,000 to X It is an executed contraci,—

@fE‘;ecuton Contract It is a contract where both the parties 0 the contract have still to perform
their respective obligations.

Example X offers to sell his car to Y for Rs 1,00,000..Y accepts .X s offer. If the car has not yet been
delivered by X and the price has not yet been paid by ¥, it is an executory contraci

(c) Partly executed and Partly Executory Contract It is a contract where one of the parties to the
contract has fulfilled his obligation and the ether party has still to perform his obligation.

Example X offers to seli his car to Y for Rs 1,00,000 on a credit of one month. Y accepts X's offer. X
delivers the car to Y. Here, the contract is executed as to X and executory as to Y.

Contracts on the Basis on Enforceability

O~ the basis of enforceability, the contracts may be classified as under: -3
(a) Valid Confract A contract which satisfies all the condmona Lescrxbcgb; lawgis a valid contract.
Example X offers to marry Y. Y accepts X’s offer. This s a valid contract.

{b) Void Contract The term 'Void Contract' is a contradiction in terms. But according to Section 2(j)
of e Indian Contract Act, 1872, "A contract vhich ceases to be enforceable by law becomes void
when it ceases to be enforceable.” In other words, a void contract is a contract which was Z'ahd when,_»

Le:'ed into butlwvhich &scquently became \old due to(impossibility of performance) change of him

Sr<-me other.reason. *

Examnple X offers to marry Y. Y accepts X's offer. Later on Y dies. This contract was valid at the time
ot irs formation but beceme void on the death of Y.

void.” Quch aareerrents are void-a -initio v.hx..h means that 1he\ are unenforceable noht from the time
they are made.
Example 4n agreement with a miror or a person of unsound mnd is void-ab-initio because a minor
or a person of unsound mind is incompeter! (o cortract.

Thus, a void agreement never matures into a contract.

\(}a)/ Voidable Contract According to Section 2(i) of the Indian Contract Act, 1872, an agreement
Xhich is enforceable by law at the optica of one or more of the parties thereon but not at the option of

the other or athers. is a voidable contract. In other words, "A voidable contract is one which can be set
aside or repudiated or avoided at the option of the aggrieved party.” Until the contract is set aside or
-epudiated by the aggrieved party, it remains a valid contract. For esample, a contract is treated as
votuable at the option of the party whose consent has been obtained by coercion or undue influence or
Taud or misrepresentation.

- cﬁ"‘ﬁtﬁf#ﬁ#ﬁ - TTTTe———— )
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MERCANTILE LAW o 6 |

Example X threatens to kill Y if he does not sell his house for Rs 1,00,000 to X. Y sells his house to X
and receives payment. Here. I's consent has been obtaiged by coercion and hence this contract is
voidable at the option of Y. the aggrieved party. If Y decides to avoid the contract, he will have to
return Rs 1,00,000 which he had received from X. If Y does not exercise his option to repudiate the
contract within a reasonable time and in the meantime, Z purchases that house from X for Rs 1,00,000
in good faith. ¥ cannot repudiate the contract.

In case of voidable contract, if the aggrieved party decides to repudiate the contract, the part
rescinding the contract must restore the benefit received by him under the contract to the person from
whom the benefit was received and the other party is freed from his obligation to perform the contract.
[S2stion 641

* Distinction between Void Agreement and Voidable Contract Void agreement differs from voidable

contract in the following respects: ~f
Basis of distinction Foidable corzract Void agreement
1. Void eb-initio it is void from the very Itis valid when made and continues to
beginning. remain validtill it is repudiated by the
aggrieved party.
2. Which essential Itisvoid because it is voidable because the consent of a
ciement of contract is an essential element of a valid = party is not free. ’
rmissing . contract  (other than free /
consent) is missing. - '
3. Enforceability It canmot be enforced by any ' It continues to be enforceable if the .
party. . . aggrieved party does not repudiate the
_contract.
4. Right of third party Third party does not acquire any A third party who purchases goods in
. rights. - good faith and for consideraticn before

, the contract is repudiated. acquires
good title to those goods. |

. Effect of lapse of Even on the expiry of a;On the expiry of a reascnable time, it
reasonable time . reasonatic time. it can never , may become a valid contract if the
become a valid contract. aggrieved party does rci repudiate the
contract within reasonahle time.
8. Damages - The question of damages does The aggrieved-- paryy con— slaim
: not arise, . damages.

(e) 1llegal Agreement An illegal agreement is one the object of which is unlawful. Such an agreement
cannot be enforced by law. Thus, illegal agreements are always void ab-initio (i.e. void from the very
beginning).

Example X agrees to pay Y Rs 1,00.000 if Y kills Z Y kills Z and claims Rs 1,00,000. Y cannot recover
¥om X because the agreement between X and Y is illegal as its object is unlawful.

\g.jgct on collateral agreements agreements become void. In case of illegal agreements. even the
collateral -

Example If in the above example, X borrows Rs 1.00,000 from W who is aware of the purpose of the
lcan, the main agreement between X and Y is illegal and the agreement between X and I which Is
< sHatere! to the main agreement is also voird. Honce, W cannot recover the money from X.

Di:.inction between Void Agreement and Illegal Agreement Void agreements differ from the Illegal
Agreements in the following respects:
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Basis of distinction Void agreement lllegal agreement
Void/illegal All illegal agregments are | All void agreements need not
always void. necessarily be illegal.
2. Effect on collateral | The collateral agreements do not { The collateral agreements also

agreemenis become void. ! become void.

| 3. Restoration of benefit{If a contract becomes void | The money advanced or thing given

3j received subsequently,  the  benefit : can not be claimed back.

‘ | received must be restored to the

! . other party.

() Unenforceable Contract It is a contract which is actually valid but cannot be enforced because of
some technical defect (such as not in writing. under stampad). Such contracts can be enforced if the
technical defect involved is removed..
Example An oral agreement for arbitration is unenforceable because the lmw requires that an
arbitration agreement must be in writing. If the orul agreement for arbitration is reduced to writing, it
will become enforceable.
5 =
L _ ESSENHALS OF A VALID CONTRACT
| > \r/\' \.~ " According to Section 10, "All agreements are contracts if they are made by the free consent of
~" the parties competent to contract, for a lawful consideration and with a lawful object and are not
hereby expressly declared to be void.”
The analysis of the provisicns of Section 10 shows that a valid contract must have certain
essential elements. These essential elements have been shown below in Fig. 1.3.

B : Essential Eiements of a Valid.Contract f

»

| . | i i I “

T 3] A
Proper | - Intention - Free - Capacity | | Lawful ;‘
offerand | to create . consent : to contract ‘ | consideration ‘!
| its Proper % legal \ - J jf‘ :
{ Acceptance relationship i . P
I E | i [
ij 6 1 7 8 ‘ 9 ] 10
. Lawful | Agreement Certainty Possibility < Legal
i (‘_ggie_c/t;:‘ | notexpressly | of meaning of performance i formalities
: declared void | - T

Fig. 1.3 Essential Elements of a Valid Contract

Let us discuss these essential elements one by one:

1. Proper Offer and Acceptance There must be at leas: two parties one making the offer and the
other accepting it. Such offer and acceptance must be vaiid. An offer to be valid must fulfil certain
conditions, such as it must intend to create legal relations, its terms must be certain and unambiguous.
it must be communicated to the persen to whom it is made. etc. An acceptance to be valid must fulfi!
certain conditions, such as it must be absclute and urquaiified, it must be made in the prescribed
manner, it must be communicated by an authorised persorn betore the offer lapses.

2. Intention to Create Legal Relationship There must be 2n intention among the parties to create a
legal relationship. In case of social or domestic agreements. the usual presw the parties
a0 ﬂmﬁg@&&i&g&@ﬁm bit in commercial or business agreements, the uual
presumption is that the parties intend to create legal relationship unless otherwise agreed upon.
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Example X invited Y to a dinner. Y accepted the invitation. It is a social agreement. If X fails to serve
dirmer to Y, Y cannot go 10 the courts of law for enforcing the agreement. Similarly, if Y fails to attend
the dinner, X cannol go to the courts of law for enforcing the agreement.

But ¢ven a business agreement may not be enforceable by law where the agreement so
provides €.g. in Rose & Frank Co. v. Crompton Bros. (1925) A.C. 445, the agreement entered into
stated that it will not be subject to legal jurisdiction in the law courts, the agreement was not

enforceable by law as the parties never agreed to create legal obligations despite being a business
agreement.

3. Free Consent There must be free consent of the parties to the contract. According to Section 14,
consent is said to be free when t is not caused oy (iy coercion. (if) undue influence, (iii) fraud. (i)
misrepresentation. or (v} mis:ake. if the consent of the parties is nct free. then no valid contract cemes
into existence.

Example X-threatens lo kili ¥ :*'he does rot s¢ii his house to X. ¥ agrees to sell his house to X. In this
case, Y's consent pas been ovtaned by coercion: gnd therefore, it can not be regarded as fee.

4. Capacity of Parties The parties to an agreement must be competent to contract. In other words,

they must be capable of eniering inte a contract. According to Section |1 of Indian Contract Act,

1872, "every perscn is competent to contract who is of the age of majority according to the law to

which he is subject and who Iz of soupd mind and is not dxsquahﬁed’ from contracting by any la law to

which he is subject.” In other v.ords. the person must ke major, must be of sound mind and must not

be declared disqualified from contracting by any law to which he is subject. If the parties to agreement

are not competent to contract. then no valid contract comes into existence:

Example X, a minor borrowed Rs 8,000 from Y and executed morigage of his property in favour of the

lender. This was not a velid contract Fecause X is noi compelent to coniract. Therefore, the mortgage

was not valid and the morney advanced (o minor could not be recovered.

- ‘ﬁ-_z l—)
5, Aawful C‘onsxderatxon‘ An a”'eemuzt must be supported by Jawful consideration. Consideration

,di‘leans sorirething - i return. Accerd: ng te Section 23 of the Indian Contract Act, 1872, "the

consideration is considered law ul unless it is forbidden by law or is fraudulent or invalves or implies

injury to the persen 2r property of another or is immoral or is opposcq o public policy.”

Example I X agrees o sell his car to ¥ tor Rs 1.00.000. Hese, ¥'s zrumise to pay Rs 1,00,000 is the

consideration for X's promise to <ef the car and X's promise to sef! :tz car is the consideration for Y's

promise to pay Rs !.00.G56.

Example Il X promises 10 drop presccution which he has initicted against Y for robbery and Y

promises to restore the valiwe »f tiingys taken. The agreement is void because the consideration is
unlawful.

6. Lawful Object The object of an agreement must be lawful. According to Section 23 of the Indian
Contract Act, 1872, "the object is considered lawful unless it is forbidden by law or is fraudulent or
tnvolves or implies injury to the person or property of another or is immoral or is opposed to public
policy."

Example I X, Y and Z enter irto an ugreement for the division among them of gains acquired or (o be
acquiired by them by fraud. The agreement is void because its object is unlewfid.

Example I1 X lets a flat on 5ire_t» 1. u prostitute. knowing that it would be used for immoral..
purposes. The agreement is vo.d hecaine és ahiect is for immoral purposes.

7. Agreement not Expressly Peclared Void Thke agreement must not have been expressly declared
void under the provisicns of Secticns 24 to 3§ of the Indian Contract Act, 1872. Under these
provisions, agreement in Testrain: of marricge. agreement in restraint of legal proceedings, agreement
in restraint of trade and agreement by way of wager have been expressly declared void.

TOPPER’S INSTITUTE Ph:22441914, 65255572




| MERCANTILE LAW E

Example I X promised to marry none else except Y and in dejzu.: po her Rs 1,00,000. X married to Z
and Y sued X for the recovery of Rs 1,00,000. It was held that } was rot entitled’ to recover anything
because this agreement was in restraint of marriage and as such void.

Example II X and Y carried on business in Chandni Chowk area of Delhi. X promised to stop business
in that locality if Y paid Rs 1,00.000. X stopped his business but Y did not pay him the promised
money. It was held that X was not entitled to recover anything because the agreement was in restraint
of trade and as such void.

8. Certainty of Meaning The terms of the agreement must be certain and unambiguous. According to
Section 29 of the Indian Contract Act, 1872, agreements the meaning of which is not certain or
capable of being made certain are void.
Example X a dealer in different types of oils agreed to sell 139 tonnes of oil to Y. This agreement is
void on the ground of uncertamty because it is not clear what &ind of oil is intended to be sold.

If, however, the meaning of the agreement could be made certain from the circumstances of the
case, it will be treated as a valid centract.
Example X who is a dealer in mustard oil, agreed to sell 160 tonnes of oil to Y. This agreement is

valid because the meaning of the agreement could be easily ascertained from the circumstances of the
case.

9. Possibility of Performance The terms of the agreement must_be such as are capable of
performance. According to Section 36, "an agreement to do an @gg_s_s;blg_a»twﬂ "

Example I X agrees with Y to discover treasure by magic and Y agrees to pay Rs 1,000 D X. This
agreement is void because it is an agreement to do an impossible act.

Example IT X agrees with Y lo enctose some area behsee.1 two parallel lines and Y agrees to pay Rs 1
.900 to X. This agreement is void because it is an agreement to do an impossible act.

10. Legal Formalities The agreement must comply with the necessary formalities as to writing,
registration, stamping etc. if any required in order to make it enforceable by jaw.

Example I An oral agreement for arbitration is nnenforceable because the law requires that
arbitration agreement must be in writing.

Example” An oral agreement for sale of inmovable property is unenforceable because the law
requires that such agreement must be in wi iting and registered.

Cenclusion All the aforesaid elements must be present in an agreement in order to create a valid
contract. If anvone of them is missing or absent, the agreement will not be enforceable by law.
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CHAPTER -2 : Offer and Acceptance

VALID OFFER

Meaning of Offer [Section 2(a)]

- An offer is the starting point in the making of an agreement. An offer is also called 'proposal'.
According to Section 2(a) of The Indian Contract Act, 1872, "A person is said to have made the
proposal when he signifies to another his willingness to do or to abstain from doing anything with a
view to obtaining the assent of that offer to such act or abstinence.”

Thus. an offer involves the following essential elements:

(a) It must be made by one person to another person. In other words, there can be no proposal by a
person to himself.

Example X says to Y that fie wanis to sell kis car to himself jor Rs 1 lakh. There is no proposal

because there can be no proposal by a person tv himself.

(b) It must be an expression of readiness or wiilingness to do {i.e. a positive act) or to abstain from
doing something (i.e. a negative acts.

Example I X offers to sell his car tc Y for Rs 1 iutk. It Is a positive act on the part of X. Exampie II X

offers not to file a suit against Y i{ ¥ pavs X the ¢uistanding amount of Rs 1,00,000. It is a negative act

on the part of X.

(c) It must be made with a view to obtain the consent of that other person to proposed act or
abstinence.

Example X jokingly says to” Y"I am ready to sell my car for Rs 1.000.” ¥, knowingly that X is not

serious in making the offer, savs "I accept your offer.” In this case, X's offer was not the real offer as

he did not make it with a view to obtain the consent of Y.

Meaning of "Offerer” (or "Promiser’), Offeree (or Promisee)

The person making the proposal is called the offerer or proposer. The person to whom the
proposal is made is called the ‘offerze’ or ‘proposee’.
Example X says to y, "I want to sel! my car to vou ‘or Rs 1 lekh.” Here, 'to sell car' is an offer or
proposal. X who has made the offer s cailed ofter or or promisor. Y to whom the offer has been made
is called the offeree or proposee.

How to Make am Ofter

An oOffer can be made by ar: 2ct which has the effect of communicating it to another person.
An offer may, either be an 'express offer or 'implied offer'.
(a) Express Offer An express offer is one which is made by words spoken or written.
Example I X “says to Y,"Wili you purchase my car for As 1,00,600?" Example Il X writes to Y in a
letter, """ want to sell my house for As 2.60,006.”
Example III X advertises in a newspaper that I will pav As { ,000 to anyone who traces my missing
nephew.

(b) Implied Otter An implied offer is cne which is made otherwise than in words. In other words, it is
inferred from the conduct of the person or the circumsiances of the particular case.

Example I A transport company runs buses on different routes te carry passengers. This is an implied
offer by the transport company 10 carry passengers or u certain “Gre.

Example II A bid at an auction is an impiied offer tv buy.

To Whom an Otter is Made ~
An dffer may be ‘srecific’ or ‘general’. .
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(a) Specific Otter A specific offer is cue w27 s =22 iz 2 Z2finite person or particular group of
persons. A specific offer can be accepted czly ©y that definite person or that particular group of
persons to whom it has been made.

Example X offers to buy car from Y for As 1.0 lakh. This offer is a specific offer which has been made
to a definite person Y. No person other than Y can accept this offer. [Boulton v. Jones] Similarly an
offer made to a company is an offer to a group of persons and hence a specific vffer.

(b) General Offer A general offer is one which is not made to a definite person, but to the world at
large or public in general. A general offer can be accepted by any person by fulfilling the terms of the
offer. In case of general offer, the contract is made with person who having the knowledge of the offer
comes forward and acts according to the conditions of the offer.

Example I X advertised in the newspaper that ke would pay As 5,000 to anyone who traces r:-
missing boy. Y, who knew about the reward traced that boy and sent a telegram to X that he had fo:i:.:
his son. It was held that X was entitled to receive the amount of reward. [Harbhajan Lal v. Harchar:»:
Lal (AIR All 539)].

Example II Carbolic Smmoke Ball Co. advertised in the ne svpaper that it would pay As 1,000 1.
anyone who contracts influenza after using the smoke ball of the company according to the printed
instructions. Mrs Carlil uses the smoke ball according to the printed directions but subsequent!:
contracted influenza. On a suit for the reward she was held eniitled to recover the same because she
had accepted the offer by fulfilling the terms of the ofﬁzr. [Carlil v. Carbolic Smoke Ball Co.]

&onditions shown below if Fne 2.1,
Legal Rules for a Valid Offer

% 1 | 2 2 3 - 4 5 o
| Intention . | = Certainand | ! Differentfrom | ' Different Proper :
i To create. | H‘\Lnamblguous a amere I | Froman | Communication |
[ Legal f " Terms ﬁ Declaration | Invitation | '
Relation- ! t | Ofintention i Tooffer | -
i Ship i ’ ) b ,
6 7
No term | Communication |
Thenon- | | Of special terms !
. Compliance |
i Of which
i Amount to

| Acceptance |
Fig. 2.1 Legal Rules for a Val:d Offer

Let us discuss the rules one by one.
(a) Intention to Create Legal Relationship An offer must intend to create legal relations. An ofter
must be such that when accepted, it will create legal relationship among the parties.

The question whether or not the parties have intenticn to create legal relationship can be
answered with reference to type and terms cf agreement and the circumstances under which the
agreement is made. {As discussed in the iast chapter.) N

Ve
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{(b) Certain and Unambiguous Terms The terms of the offer must be certain and unambiguous and
not vague, If the terms of the offer are vague, no contract ean be entercd into because it is not clear as
to what exactly the parties intended to do.

Example I X offers to sell to Y"" a 100 tons of oil" If X is a dealer in coconut oil and mustard ojl, his
offer is not certain because it is not clear that he wants to sell coconut oil or mustard*oil.' But if X is a
dealer in coconut oil only, it is clear that he wants to sell coconut oil. Hence, the offer is certain.
Example II X otters to-sell to Y his car for Rs 1,00,000 or Rs 1,50,000. Here X's offer is not “certain
because it is not clear which of the two prices as to be given by Y.

Note: If the terms of the offer are capable of being made certain, the offer is not regarded as vag.2

S -~
=

For example, X offers to seli t0 Y™ a 100 tons of cocenut oil" Here, the offer cannot be said to -2

uncertain on the ground that it is not clear what price is to be given for oil because in such a casz 7
such an offer is accepted by I ¥ Aas to give only a reasenable price.

(c) Different from a Mere Declaration of Intention, The offer must be distinguished from a mer=
declaration of intention. Such statement or declaraion merely indicates that an offer will be made ¢~
invited in future.

Example I A father wrote to his wouid be son-in-imy thai his daughter would have a share of what he
left after the death of his wife. It was reld that the letier was a mere statement of intention and not an
ofter. [Farine v. Fickar]

Example I1 X. a broker of Mumbai wrote to Y a merchart of Ghaziabad stating the terms on which he
is willing to do business. It was held that the letter was a mere statement of intention and not an oﬁ'er

*  [Devidatt v. Shriram]

Example Il A notice that the goods stated in the notice will be sold by tender does not amount to an
offer to sell. {Spencer v. Harding]

Example 1V An auctionezr advertised in a newspaper that a sale of office furniture will be held on a

particular day. Mr. X with the intention to buy furniture came from a distant place for the auction but
the auction was cancelled. It was held that Mr. X cannot file a suit against the auctioneer for his loss
of time and expenses because the advertisement was merely a declaration of intention to hold auction
and not an offer to sell. {Harris v. N. Nickerson]

(d) Different from an Invitation to Offer An offe” must be distinguished from an invitation to offer.
In case of an invitation to offer, the person making an invitation invites others to make an offer to him.
It is prelude to an offer inviting negotiations or "'ellmmar\ discussions.

Example I Goods were displayed in the shop jor sale with price tags attached on each article and self
service system was there. One customer sefected the goods. It was held that the display of goods was
only an intention o offer and the selection of t::e goods was an offer by the customer to buy and the
contract was made when the cashier accepted th:e offer to buy and received the price. {Pharmaceutical
Society of Great Britain v. Boots Cash Chemists Ltd. ]

Example II A prospectus issued by a company for subscription of its shares and debentures is only an
invitation to general public to make an offer to buy the shares debentures which mayor may not be
accepted by the company.

Similarly, an advertisement inviting quotations of lowest price in response to an enquiry amounts to
invitation to offer but not an offer capable of acceptance. e.g. in Harvey v. Facie (1893), X sent a
telegram to Y asking "Will you sell us Bumper Hall Penn? Telegraph Lowest Cash Price." Y replied
through 2 tefegram "Lowest Price for Bumper Hall Penn £900." X replied telegraphically stating "We
agree to buy Bumper Hall Penn for £900 asked by veu." Held. the quotation of price by Y was a mere
invitation to offer. Consent of X to purchase the estate for £900 was an offer.

(e) Communication An offer must be communicated to the person to “hom it is made. An offer is
complete only when it is cOIlJPiunicated to the offeree. Cne can accept the offer only when he knows
about it. Thus, an offer accepted without its knowledge does not confer any legal rights on the
acceptor.
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Example I G sent 'is servant L to trace his lost nephew. When the servant had left, G announced a
reward of Rs 500 to anyone who traces the missing boy. L found the boy and brought him home. When
L came 10 know about reward, he filed a suit against G to recover the reward. It was held that L was
not entitled the reward because he did not know about the reward when he found the missing boy.
[Lalmen Shukla v. Gauri Dutf]

Example II § offered a reward to anyone who traces his lost dog. F brought the dog without any
knowledge of the offer of reward. It was held that F was not entitled to the reward because F cannot
be said 10 have accepted tke offer which he did not know. [Fitch v. Snedakar]

(H_No Term the Non-compliance of which Amounts to Acceptance The offer must not contain a
term the non-comptiance of which would amount to acceptance. It means that while making the offer.
the offzrer can not say that if offer is not accepted befere a certain date, it will be presumed to have
been accepted.

Example X writes a letter to Y. [ offer to sell my car for Rs 1,00.000. If I do not receive your reply by
Friday raxt, I shall assume that vou have accepted the offer. Here if } does not reply, it does not mean
that he has accepted the offer.

g) Communication of Special Terms or Standard Form Contracts The special terms of the offer

must also be communicated along with the offer. If the special terms of the offer are not
commaunicated, the offeree will not be bound by those terms. The question of special terms arises
generaily in case of standard form of contracts. Standard comtracts are made with big companles such
as insurance companies, railways. shxppmg companies, banking companies, hotel companies, dry
cleaning companies. Since such ccmpanies are in position to exploit therweakness of general public by
including certzin terms in the contract which may limit their liabilities, it 1s provnded that the special
terms of the offer must be brought to the notice of general public.
Example I X purchased a steamer ticket for traveiling from Dablin to White Haven and on the back of
the ticket, certain conditions were printed one of which excluded the liability of the company for loss.
injury or delay 1o the passengers or his luggage. X never looked at the back of the ticket and there was
nothing to draw his attention to the conditions printed on the back side. His luggage was lost due to
the negligence of the servants of the shipping company. It was held that X was entitled to claim
compensation for the loss of his luggage in spite of the exemption clause because there was no
indication on the face of the ticket to draw his attention to th> special terms printed on the back of the
ticket. {Handerson v. Stevenson] -
Example II P deposited his bags in the cloakroom at a raihvay station. On the face of the receipt the
words 'see back' were printed- One of the conditions printed on the back was 'the liability of the
raihvay company shall be limited jor any package to $10V. p's bag was lost and P claimed the actual
value of bag amounting to S34. P admitted knovw ledge of the condition printed on the back but denied
having read it. It was keld that P could recover only 10 because the railways had given reasonable
sufficient notice on-the face of the ticket as to the existence of conditipns. [Farxer v. SE Rail Co.]

Notes:

(i) m case the special conditions are printed in a language which the offeree does not understand,

t is the oiferee’s duty to ask for the translation of the condition before accepting the offer and
n he does nat ask. it shall be presumed that he knows them and he will be bound by them.

(iy The specr.ﬂ terms and conditions must be brought to the knowledge of the offeree before the
contract is concluded and not afierwards.” A subsequent communication will not bind the
acceptor un'ess he himself agrees theretc. For example, Mr. .Y and Mrs. X hired a room in hotel
for a week. When thay entered the room, they found a notice on the wall disclaiming the
owner's liability for damages, loss or theft of articles. Some of their items were stolen. It was
held that owner was liable because the notice was not a part of the contract as it came to the
knowledge <f the customer after the contract was entered “vo. [Olley v. Marlborough Court
Lid]
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(iii)  The special terms and conditions must be reasonable. What is reasonable is a question of facts.
If terms and conditions are unreasonable, the, other party will not be bound by them. For
example, if a dry cleaner limits his liability to 25% of the market price of the article in case of
loss, the customer will not be bound by this condition because it means that the dry cleaner can
purchase garments at 25% of the market price. In Lily White Drycleaners v. Munnuswamy AIR
1966 (Mad.), the receipt issued by the drycleaner stated that the drycleaner would be liable
only to the extent of 10 times the dry cleaning charges in the event of any damage to the
clothes. Held, such a clause was unreasonable and opposed to public policy, and therefore.
couldn't bind the parties.

Meaning of Cross Offers

Two offers which are similar in all respects made by two parties to each cther. in ignerance ¢f
each other's offer are known as "cross offers”. Cross offers do not amount to acceptance of one's offer
by the other. Hence, no contract is entered into on cross offers.
Example X of Agra sends a letzer by post to ¥ of Delhi offering to sell his car for Rs I lakh. The letter
is posted on I January and the same day. Y of Delhi sends a letter by post to X of Agra offering to
buy X's car for Rs 1 iakh. These two letters cross each other. Y's letter is merely an offer and not the
accepiance of X's letter. Here, both the parties are making offer and no party has accepted the offer.
Therefore, no contract has been entered inio. If they want fo enter into a contract, at least one of them
must send his acceptance to the otfer made by the other.

Meaning of Standing Offer

An offer of a continuous nature is known as 'standing offer’ . A standing offer is in the nature
of a tender. It is the same thing as an invitation to an offer. A contract is said to have been entered into
only when an order is placed on the basis of the tender. ’
Example X Ltd. requires a large quantity of certain goods during the 12 months period and gives an
advertisement inviting tender in tire leading newspaper. Z submitted the tender to supply those goods
at a specific rate. Z's terder is accepted or approved. Now. Z's tender becomes a standing offer. Each
order given by X Ltd. will be an acceptance of the offer.
ACCEPTANCE .

e
Meaning of Acceptance

Acceptance mizans giving consent to the offer. It is an expressicn by the offeree of his
willingness to be bound by the terms of the offer. According to Secticn 2(b) of the Indian Contract
Act, 1872, "A propusal is said to be accepted when the person to whaom. the proposal is made signifies
his assent thereto. A proposal when accepted becomes a promise.”

In other words, an acceptance is the consent given to offer.
Example X offers to set! his car to Y for Rs 1,00,000. Y agrees to buy the car for Rs 1,00,0060. Y's act
is an acceptance of X's offer.

Who Can Accept

In general, an offer can be accepted only by the person or persons to whom it is made. The
specific answer to this question can be given with reference to type of offer as under:
(a) In Case of Specific Offer An offer made to a definite person or particular group of persons (called
specific offer) can be accepted only by that definite person or that particular group of persons to whom
it has been made and none ¢lse.
Example X sold his business to Y but this tuct was not known to an old customer Z. Z placed an order
or certain goods to X by name. Y supplied thuse g ods to Z. It was held that there was no contract
between Y and Z because Z never made anv offer to I;. [Boulton v. Jones]
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(b) In Case oi General Offer An offer made to the world at large or public in general (called gener
offer) can be accepted by any person having knowledge of the offer by fulfilling the terms of the offe
Example A Company advertised that it would pay 8100 to aryone who contracts influenza after usir
the smoke balls of the company according to the printed directions. Mrs Carli I used the smoke bal
according to the printed directions but subsequently she contracted influenza. She filed a suit for t}
reward. It was held that she was entitled to recover the reward because she had accepted the offer ¢
complying with the terms of the uffer. [Carlil v. Carbolic Smoke Ball Company)

How to Make Acceptance

Like an offer, an acceptance may also be either an 'implied acceptance’ or ‘express acceptanc
(a) Express Acceptance An express acceptance ts one which is made by words spoken or written.
Example X says to 3, "Will you purchase my car for Rs 1.0c0.c00?" Then Y says, "l am ready :
purchase your car for Rs 1,00,000.”

(b) Implied Acceptance An implied acceptance is one which is made otherwise than in words. ]
other words, it is inferred from the conduct of the person or the circumstances of the particular case.

Example A transport company runs buses on different routes to carry passengers. X, a passenge
boards the bus. X's act is an implied acceptance by .Y and he is beund to pay the fare

Legal Rules for a Valid Acceptance
An acceptance to be valid must’ fulfil certain conditions which are shown below in Fig. 2.2.

Conditions fora Valid Acceptance
J .
| z [ T T T 1
Absolute || Mannerin | {Communication{{ By whom ||To whom ! | Time || Before-
& which limit | [ lapse :
unquali- || acceptance of \[
fied istobe ) offer
given

Fig. 2.2 Conditions for a Valid Acceptance

(a) Absolute and Unqualified According to Section 7(1) of the Indian Contract Act, 1872, "In orde:
to convert a proposal into a promise, the acceplance must be absotute and unqualified.“Jf means, tha
an offer must be accepted as it is without any reservation, variation or condition. A qualified an.
conditional acceptance amounts to marking of a counter offer which puts an end to the original offe:
and it cannot be revived by subsequent acceptance.

Example I X offered to sell his car for Rs 1,00,000 to Y. B agreed to buy it for Rs 90,000. Y's act s .
counter offer and not an acceptance of X's offer. Now, if Y accepis the original offer to buy the car fui
Rs 1,00,000, X wiil not be bound to sell the house because Y's counter offer has put an end to ik
original offer. [Nikal Chand v. Arnar Nati]

Example II X offered to scil tvo plots of land to Y at a certain price. Y cecepted the offer for one p...:
It was held that the acceptance was not valid because it was not zor the veriole of the offer. [Bhawan
Sadula]

Example III At an auction sale, X's bid was provisionally accepred at ar auction sale. The acceptar .
was subject to confirm8.tion. X withdrew his bid before contirmation. It was held that X cox '
withdraw his bid before confirmation because the acceg ‘arce was not ehsolute but subject :
confirmation.

TOPPER'’S INSTITUTE Ph:22441914, 65255572




| MERCANTILE LAW 16

(b) Manner According to Section 7(2) of the Indian Contract Act, 1872, the acceptance of an offer

must be given in the following manner. .
(a) If the proposal does not prescribe the The offer must be accepted in some usual
manner in which it is to be accepted. and reasonable manner.
(b)  If the proposal prescribes the manner The offer must be accepted in the
in which it is to be accepted. Prescribed manner.

The consequences of not accepting the offer in the prescribed mamer: If the offer is not
accepted in the prescribed manner, the offerer may approve or reject such acceptance. If the offerer
wants to reject it, he must inform the acceptor within a reasonable time that he is not bound by

ceeptance because it is not in the prescribed manner. If he does not do so within a reascnable time the
presumption will be that he doesn't mind the offer being accepted in a different mode and will be
bound by such acceptance.
Example X of Agra sends a letter by post to Y of Delhi offering to seil his car for Rx !.00.060 and also
writes "send your accceptance by telegram.” Y sends his acceptance by an ardinary leiter. X can reject
such acceptance on the ground that it was not accepted in the prescribed manner. But if he does not
inform Y within the reasonable time, he shall be deemed to have accepied such acceptance and a valid
contract will be formed between X and Y.

(¢) Communication The acceptance must be signified (i.e. indicated or declared). In other words. the
acceptance is complete only when it has been communicated to the offerer. A mere mental
determination to accept is no acceptance in the eyes of law unless there is some external manifestation
of that determination by words or conduct.

Example X offered to supply coal to a Railway Company. The manager of the company accepted the
offer and put it in the drawer of his table and forgot all about it. It was held that no contract was made
because acceptance was not communicated. (Brogden v. Metropolitan Railway Co.]

Nete: In case of acceptance made by post, the proposer becomes bound by the acceptance as soon as
the properly addressed and stamped letter of acceptance is duly posted even if such letter of
accepiance is lost or delayed in post.

(d) By Whom Acceptance must be communicated by the otferee himself or by a person who has the
autherity to accept. In other words, if acceptance is ccmmunicated by an unauthorised person, it will
not give rise to legal relations.

Example P applied for the post of a headmaster in z school. The managing commitiee passed a
resolurion approving P to the post but this decision was net communicated to £. But one member of
the managing committee in his individual capacity aid without any authority infonned P about the
decisicn. Subsequently, the managing committee canceiled its resolution and appointed someone else.
P filed a suit for breach of contract. It was held that Ps suit was not maintainable because there was no
communication of acceptance as he was not informed about his appointment by some authorised
person. [Powell v. Lee]
Note: :
The communication of acceptance is not necessary in case of unilateral contracts where the
offerer prescribed a particular mode of acceptance. In such cases. it is sufficient if that prescribed
mode is followed as in case of Carlit v. Smoke Ball Co. and Har Bhajui: Lal v. Harcham Lal.

(e) To Whom Acceptance must be communicated to the offerer himseli. In other words, if acceptance
is communicated to an unauthorised person, it will not give rise to legal relations.

Example F offered by a letter to buy his nephew's horse for S3Y saying “If I hear nio more about him, 1
shall consider the horse :mize.”.The rephew sent ro reply at all but wid B his auctioneer, not to sell
that particular horse as he intended to sell that horse to F. B sold 1i2¢ horse by niistake. It was held

that F will not succeed because his nephew had not communicated «iceptance to him. [Felihouse v.
Bind/ey]
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() Time Limit The acceptance must be given within the time prescribed (if any) or within a
reasonable time (if no time is prescribed). What is reasonable time depends upon the facts and
circumstances of the case.

Example An offer to buy shares of a company was made in June but the acceptance was
communicated in November, it was held that the offerer was not bound by the acceptance because the
acceptance was not given within a reasonable time. [Ramsgate Victoria Hotel Co. v. Montefiore]

(g) Before Lapse of Offer The acceptance must be given before the offer lapses or is withdrawn. In
other words, if an acceptance is made after the lapse or withdrawal of the offer, it will not give rise to
legal relations.

Example X offered by a letter to sell his car for Rs 1,00.0600. Subsequently. X withdrew his offer by a
telegram which was duly received by Y. After the receipt of telegram, Y sent his acceptance to X. In
this case. the acceptance is invalid because it was made after the effective withdrawal of the offer.

COMMUNICATION OF OFFER AND ACCEPTANCE

The communication of offer and acceptance must complete so as to bind the concerned parties
because as soen as the communication is complete the parties loose the right- of withdrawal or
revocation. The legal provisions relating to the communication of offer and acceptance are as under:

(a) Communication of Ofter The communication of offer is complete when it comes to the
knowledge of the person to whem it is made. In case an offer is made by post, its communication will
compleie when the letter cortaining the offer reaches the offeree.

Examgle X of Agra sends a letter by post to Y of Delhi offering to sell his car for Rs 1,00,000. The
letter is posted on 1st Janruary and this letter reaches on 7th January. The communication of the offer
is complete on 7th January.

Note: An offer accepted without its complete communication does not bind the offerer.

Example In case of Lalman v. Gauri Duff, G sent his servant L to trace his lost nephew. When the
servant had left, G announced a reward to anyone who traces the boy. L found the boy and brought
him home. When L came to know of the reward, he claimed the reward. It was held that L was not
entitled to the reward because he did not know about the offer when he found the missing boy.

(b) Communication of Accentance The communication of acceptance is complete at different times
for the proposer and acceptor. The rules regarding the communication of acceptance are as under:

The commmication of acceptance is : When does the communication of acceptance complete
compleie. ;

(i) As against the proposer - When it is put in a course of transmission to him, so as to

i be out of the power of the acceptor. In case of acceptance
i made %y post, the proposer becomes bound by the accep-
| tance as soon as the properly addressed and stamped letter
! of acceptance is duly posted even if such letter of ac-

1 ceptance is lost or delayed in post.

s

(i1) As against the acceptor When it comes to the knowledge of the proposer. In case
of acceptance made by post, the acceptor becomes bound
by the acceptance only when the letter of acceptance is

. actually received by proposer.

Note: The time gap between the date on which the leuer of accepuance is pusted and ii.e date on v, hich
the letter of acceptance is received by the proposer can be utilized by the acceptor to withdraw his
acceptance by a speedier mode of communication so that the revocation notice reaches the proposer
before the letter of acceptance.
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Example X of Agra sends a letter by post to Y of Delhi offering to sell his car for Rs 1,00,000. The
letter is posted on 1" January and this letter reaches Y,on 7th January. Y sends his acceptance by post
on 10th January but X receives this letter of acceptance on 15th January. In this case the legal
position relating to the communication of offer and acceplance is as under:

] Communication il When does the Reason

. | _communication complete

- (a) Ccmmunication of offer i 7th Jan. . The letter containing the offer

' , reaches the offeree on 7th Jan.

. (by Communication of acceptance 10th fan. The letter of acceptance is posted

. 35 2gainst the proposer on 10th Jan.

: (c 3 Cw'nmunicatiﬁn of acceptance | I3th Jan. The letier of acceptance is
zs against the acceptor received by the proposer on 15th

Jan.

After posting the letter of acceptance on !0th January, Y can withdraw his acceptance by a
speedier mode of communication so that the revocation notice reaches the proposer before the letter of
acceptance.

Contracts over telephone. telex fax A contract by telephonestelex fax is treated on the same
principle as an oral agreement made between two parties when they are face to face with each other.
such cases, the contract will complete oniv when the proposer receives the acceptance and not wrz-
the acceptor does transmit it. Therefore. the acceptor must ensure that the proposer properly recei 23
his acceptance.

Example X made an offer to Y over telephone. While Y was conveying his acceptance, the linz .zt
dead and X could not hear amything. In this case. there was no contract at that moment.

Note: In case of contracts over telephone. telex or fax, the question of revocation (i.e. withdrz= 2] of
acceptance) does not arise bacause there is instantaneous communication of the offer z~Z its
acceptance (i.e. the offer is made and accepted at the same time).

REVOCATION OF OFFER AND ACCEPTANCE
Meaning of Revocation The term "revocation’ means ‘taking back’ or ‘withdrawal'.

Time Limit within which Offer can be Revoked [Section 5] According to Section 5 of the Indian
Contract Act, a proposal mzv be revoked at any time before the comnrunication of its acceptance is
complete as against the proposer, but not afterwards. We know that communication of acceptance is
complete as against the proposer when a properly addressed and stamped letter of acceptance is duly
posted by the acceptor. Hence. an cffer can be revoked at any time before the letter of acceptance is
duiy posted by the acceptor. Thus. the proposer may revoke his offer by a speedier mode of
communication which will reach before the letter of acceptance is posted by the acceptor.

Example X of Agra offers by a letter dated 1™ January sent by post to sell his car to Y of Dethi for Rs.
1.00.000. Y accepts the offer on 7th January at | p.m. by letter sent by post. Here, X may revoke his
offer at any time before 1 p.m. on 7th Jan. but not afterwards.

Notes:

(i Revocation must always be expressed.

Lits Revocation must move from the ofterer himself or a duly authorized agent.

(- Notice of revocation of a general cffer must be given through the same channel by which the
original offer was made.

tiv:  Offer can not be revoked even if the ‘etter of acceptance is lo-t or delayed in transit.
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Time Limit within which Acceptance can be Revoked [Section 5] According to Section 5 of the
Indian Contract Act, "An acceptance may be revoked at any time before the communication of the
acceptance is complete as against the acceptor, but not afterwards.” We know that communication of
acceptance is complete as against the acceptor when the letter of acceptance is actually received by the
proposer. Hence, an acceptance can be revoked at any time before the letter of acceptance is actually
received by the proposer. Thus an acceptor may revoke his acceptance by a speedier mode of
communication, which will reach before the letter of acceptance is received by the proposer.
Example X of Agra offers by a letter dated 1st January sent by post to sell his car to Y of Delhi for Rs
1,00,000. Y accepts the offer on 7th Jan. at 1 p.m. by a letter sent by post. X receives the letter of
acceptance on 15th Jan. at 3 p.m. Here, Y may revoke his acceptance at any time before 3 p.m. on
15th Jan. but not afterwvards.

Acceptance is to Offer what a Lighted Match is to a Train of Gunpowder The position relating to
revecation of propoesal and acceptance has been described by Anson in the following words,

"Acceptance is to offer what a lighted match is to a train of gunpowder. It produces something
which can not be recalled or undone.”

This statement primarily holds good under English law.
Here. gunpowder = offer and lighted match = acceptance

When a lighted match is shown to a train of gunpowder, it explodes and some thing happens
which cannot be undone. Similarly, an offer ence accepted cannot be revoked. But so long a lighted
match is not shown, the gunpowder remains inert and can be removed, similarly an offer can be
revoked before it is accepted.

Similarly, once acceptance is given it cannot be revoked. But under Indian Contract Act.
acceptance can be revoked by resorting to quicker means of communication so that the offerer learns
about it before acceptance. Thus, the above statement doesn't held in relation to revocation of
acceptance under Indian law.

Simultaneous Delivery of Letter of Acceptance and the Telegram containing Revocation of
Acceptance In case the letter of acceptance and the telegram containing revocation of acceptance are
delivered to the proposer at the same time, the formation of contract depends upon the fact which one
is read first by the offerer. The contract shall be said to have been formed if the letter of acceptance is
read first but shali not be said to have been formed if the.telegram containing revocation of acceptance
is read first. Generally, it is presumed that a man of ordinary prudence will first read the telegram.
Hence the revocation will be quite effective.

No Revocation in case of Contract over Telephone or Telex of Fax in case of contracts over
telephone or telex or fax, the question of revocation dees not arise because there is instantaneous
communication of the offer and its acceptance (i.e. the offer is made and accepted at the same time).

Communication of Revocation [Section 4] The communication of revocation is complete at different
times for person who makes it and the person to whom it is made. The rules regarding the
communication of revocation are as under:

The communication of revocation is i When does the communication of revocation

complete. | complete.

(1) As against the person who makes it { When it is put in a course of transmission to the

(ii) As against the person to whom it is | person to whom it is made so as to be out of the
made ' power of the person who makes it.

“When :* comes to his knowledge.

Example X proposes by letter 1o sell his car to Y for Ks 1,50,000. Y accepts X's proposal by a leiter
sent by post. If X revokes his proposal by telegram, the revocation of offer is complete as against X
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when the telegram is dispaiched and it is complete as against Y when Y receives the telegram. If ¥
revokes his acceptance by telegram, the revocation of acceptance is complete against ¥ when the
lelegram is dispatched and as against X when it reaches him.

LAPSE OF AN OFFER
An offer must be accepted before it lapses (i.e. comes to an end). Ar offer may come to end in

any of the ways shown in Fig. 2.3.
| Lapse on an offer 1
k|
[ ! A , |
— 7 —r : : i
! 1 P 2 k 3 ! 1 i 5 6
L By : . ByLapse ! ByDeathor ° { By failure | By By Not
ﬁ Revocation | L oftime | insanity of ‘ ‘E to accept Counter accepting in
! il the offerer - \r | condition offer the
! offere i' precedent || prescribed
- i L mode or
7 | 8
By Rejection | ‘ By Subsequent
ofofferbv | ! illegality or
offeree b | destruction of subject;
‘ i matter of the offer

Fig. 2.3 Lapse of an Offer

(a) By Revocation Arn orter lapses if the offerer revokes the offer before its acceptance by the offeree.
According to Section 2 of the Indian Contract Act, a proposal. may be revoked at any time before the
communication of acceptance is complete as against ii:¢ proposer but not afterwards.

Example I X of Agra o7%rs by a letter dated 1™ January sent by post to sell his car to ¥ of Delhi for Rs
1.00.000. Y accepts the offer on 7th January at 1 p.m. by a letter sent by post. Here, X may revoke ks
offer at any time before ~ pom. on Tth Jan. but not aiterwards.

Example IT At an auccion saic, the highest bidder cun revoke his effer to buy before the fall of :
hammer.

(b) By Lapse of Time .An offer lapses if it is not accepted within the fixed time (if any prescribzd in
the offer) or within reasoazable time (if no time is prescribed in the offer).

Example An offer tw 5wy shares of a Company was made in June but the accepiar.c was
communicated in Novewber. It was held that offer to buy shares had lapsed because it “»as not
accepted within ¢ reassiatle time. {Ramsgate Victoria Hotel Co. v. Montefiore)

(c) By Death or Insanity of the Offeror or Offeree An offer lapses by the death or insanity of the
offerer if the fact of his d2ath or insanity comes to the knowledge of the acceptor before he makes his
acceptance. In other words. if the offer is accepted in ignorance of the death or insanity of the offerer.
-~ -there will be a valid contract. It may be noted that in English law the death of the offerer terminates
the offer even if acceptanca s made in ignorance of the death.
An offer also comes o an end by the death or insanity of the offeree if the offeree dies ur
becomes insane before accep:ing the offer because an offer cén be accepted only by the offeree and
not by any other person.
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(d) By Failare fo Accept Condition Precedent An offer lapses if it is accepted without fulfilling the
cenditions of the offer. .

Example X offered to sell his car to Y for Rs 1,00,000 subject to the condition that Y should pay an
advance of Rs 20,000 before a certain date. Y accepted the offer but did not send an advance of Rs
245,000 In this case, the offer has lapsed because the advance was not paid.

(e) By Counter Offer An offer lapses if the counter offer is made because a counter offer amounts to
rejection of the original offer. Counter means making a fresh offer instead of accepting the original
offer.

Example X offered to sell his car to Y for Rs 1.00,000. Y said that he would buy it for Rs 90,000. X
refused to sell for Rs 90,000. Subsequently. Y offered to buy the car for Rs 1.00,000. Here, Y's offer to
&ty for Rs 90,000 is a counter offer which terminates the original offer. Y's second offer to buy for Rs
1.08.600 is a fresh offer and not an acceptarice of the original offer. {Hyde v. Wrench]

(D) By not Accepting in the Prescribed Mode or Usual Mode An offer if it is not accepted in the
specific manner (if any, prescribed in the offer) or in some usual and reasonable manner (if no manner
has been prescribed in the offer).

Example X offered to sell his car to Y for Rs 1,00,000 and wrote to Y “Send your acceptance by
telegram.” Y sent accepiance By an ordinary letter. X can reject such acceptance.

(2) By Rejection of Offer by Offeree An offer lapses if it is rejected by the offeree. An offer is said to
be rejected if the offeree expressly rejects it or accepts it subject to certain conditions. It may be noted
that once an offer is rejected, it can not be revived subsequently.

(h) By Subsequent illegality or Destruction of Subject Matter of the Offer An offer lapses if it
becomes illegal or the subject matter is destroyed before its acceptance by offeree.

Example I X of Delhi offered supply of 100 tons of sugar to Y at Mumbai on a certain date. Before this
offer is accepted by Y, the Central Govemment issued an order prohibiting the inter-state movement of

~ sugar. Here, X's offer has come to an end.

Example II X of Delhi offered to sell his car to ¥ of Agra for Rs 1,00,000. Before the offer is accepted
- by Y. the car is destroyed by fire. Here X's offer has come to an end.
E 4
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CHAPTER -3 * Capacities of Parities

WHO IS COMPETENT TO CONTRACT

According to Section 1t of the Indian Contract Act, 1872, "Every person is competent to
contract who is of the age of majority according to the law to which he is subject, and who is of sound
mind. and is not disqualified from contracting by any law to which he is subject.” Thus. all the three
tests -viz. age, soundness, disqualification) must be applied to determine whether a person is
competent to contract or not. The following table summarises the resuit of these tests.

Test 1o check competency The person is The person is not competent (o
competent to confract contract in the following cases
L. Whatherhe isof the age o Yes . : -
apity seof Yes Yes No No No Yes No
maority ‘
H. Whether he is of sound mind v Yes No Yes No Yes No No

111 Wheth i is . ) )
iquﬂﬁgede;r};:n}i;?:;mno Yes No Yes Yes YesNo No No

POSITION OF AGREEMENTS WITH A MINOR

Who is Minor

A minor is a person who has not attained majority. According to Section 3 of the Indian Majority Act,
1873, a person is deemed to have attained majority as under:

fa} Where a guardian of a minor's person or property is appointed { On completion of 21 years |
under the Guardian and Wards Act, 1890 '
bt Where minor's property has passed under the superintendence of | On completion of 21 years
the court of wards }
tcs In other cases On completion of 18 vears

Puosition of Agreements by a Minor
The law protects mizor's rights because they are not mature and may not possess the capacity

1o judge what is good and what is bad for them. The position of agreements with or by a minor may be

summarised as under:

1. Yalidity An agrezrient with a minor is void ab-initic [Leading case Law Mohiri Bibee v.

Dharmodas Ghos?i]
Facts D, a minor berrowed a sum from M by executing a mortgage of his property in favour of
M. Subsequently, D sued for setting aside the mortgage. The privy council held that Sections
10 and 11 of the Indian Contract Act make the minor's agreement void and therefore the
mortgage was not valid. M prayed for refund of the amount by the minor. It was held that the
money advanced to minor cannot be recovered because minor’s agreement was void.

2. No Estoppel A minor is not estopped from sefting up the plea of minority. He may plead
infancy to escape from being liable. In G. Bhimappa Meti v. Balangowda Bhimangowda; the
Bombay High Court held that "Where an infant represents fraudulently or otherwise that he is
of age and thereby induces another to enter into a contract with him, he in an action founded on
the contract, is not estopped from setting up infancy.”

3. In case of fraudulent representation of age by minor According to Sections 30 and 33 of the
Specific Relief Act. 1963. in case of a fraudulent misrepresentation of his age by the minor
inducing the other party to enter into a contract, the court may award compensation to the other
party. The Lahore High Court in Khan Gul v. Lakha Singh held that where the contract is set
aside, the status quo ante should be restored and the court may direct the minor on equitable
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10.

11.

12.

grounds to restore thc money or property to the other party if the money or property could be
traced. ]

Ratification on attaining the age of majority An agreement with a minor cannot be ratified
even after he attains majority. Ratification relates back to the date of the making of the
agreement and therefore an agreement which was then void cannot be made valid by
subsequent ratification. In Indran Ramaswamy v. Anthaoppa, a person on attaining majority,
gave a promissory note in satisfaction of one executed by him for money borrowed when he
was a minor. it was held that the claim under the promissory note could not be enforced
because there was no consideration.

Validity of minor's agreement jointly with a major person The agreements made by a
minor jointly with a major person are void vis-a-vis the minor but can be enforced against the
major person who has jointlv promised to perform.

Minor as a partner A minor cannot become a partner in a parinership firm. However.
according to Section 30 of Indian Partnership Act 1932. with the consent of all the partners for
the time being be admitted to the benefits of partnership. In other words, he can share the
profits without incurring any personal liability.

Minor as an agent A minror can act as an agent and bind his principal by his acts without
incurring any personal liability.

Miner as a shareholder or member of a company A minor can become a shareholder or
member of a Company if (a) the shares are fully patd up and (b) the articles of association do
not prohibit so.

Minor as an insolvent A minor cannot be declared insolvent because he is not competent to
contract.

Contract for the benefit of a minor A minor can be a promisee. In Raghva Chariar v.
Srinivasa, the Madras High Court held that a morigage executed in favour of a minor who has
advanced the mertgage money is enforceable by him or by any other person on his behalf.
Similarly, in case of sale of goods by a minor, he is entitled to recover the price from the buyer.
Thus, he may be a promisee but not promisor on a promissory note or a drawer but not drawee
on a bill of exchange.

Contract by minor's guardian The contracts entered into on behalf of a minor by his
guardian or manager of his estate can be enforced by or against the minor if the contract (a) is
within the scope of the authority of guardian or manager, and (b) is for the benefit of the minor.
[Subramanyam v. Subba Rao]. It may also be noted that his guardian cannot enter into a valid
contract for purchase of the immovable property for his her service.

Contract for supply of necessaries A person who has supplied the necessaries to a minor or
to those who are dependent on him is entitled to te reimbursed from the property of such
minor. [Section 68) Meaning of necessaries: The term necessaries includes articles required to
maintain a particular person in the state, degree and station in life in which he is. According to
Section 2 of English Sale of Geods Act, the necessaries mean the goods which are suitabie to
the condition in life of a minor and to his actual requirement at the time of sale and delivery. In
India, food, clothing, sheiter, education and marriage of a female have been held to be
necessaries. Section 68 covers the reimbursement for the supply of such items or loans for the
same. Example: In case of Nash v. Inman, a minor bought eleven fancy coats from A for his
own use. It was held that eleven ceats at a time cannot be a necessity.

Section 68 also covers the rendering of necessary serices to a minor. For example, the lending
of a money to a minor for the purpose of defeading him in prosecution is deemed to be a
service rendered to the minor.

‘Claim against property und nut ageinst person’ A claim for the payment of necessaries
supplied can be made against the minor's property and not agai~st the minor personally. In
other words, a minor cannot be asked to expend labour in exchange.

Liability of minor s guardian The parent or guardian of a minor cannot be held liable unless
those goods/services are supplied/rendered to a minor as the agent of the parent or guardian.
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13. Minor's liability in Tort A minor may be held liable in Tort (civil wrong). But if in the course
of doing what he is entitled to do under the contragt, he is found guilty of negligence, he cannot
be made liable on tort if he is not liable on the contract, e.g. in Burnard v. Huggis, a minor
hired a horse promising not to jump it. He lent the horse to his friend who used the horse
against the instructions and this led to the death of the horse. The minor was held liable on
Tort. But in another case a horse was hired for riding. The horse was injured due to over-
riding. The minor could not be held liable since the injury resulted from negligence in the
course of what he was entitled to do under the contract. Since he was not liable on the contract
himself. he could not be held liable in tort too. (Jermings v. Randall).

* POSITIOX ‘OF PERSONS OF UNSOUND MIND
Whois a Person of Unsound Mind
According to Section 12 of the Indian Contract Act, "A person is said to be of sound mind for
7z purpose of making a contract, if at the time when he makes it. is capable
3 0 understand the terms of the contract,
e 10 form a rational judgment as to its effect upon his interests.”
Thus, if a person is not capable of both, he is said to have suffered from unsound ness of mird.
722 exzmples of persons having an unsound mind include idiots. lunatics and drunken persons. A
2 who is so mentally deficient by birth as to be incapable of ordinary reasoning or raticral
Zuet is said to be an 'idior’. A person affected by lunacy is said to be 'lunatic’. A person can become
iumaric atany stage of his life.

Position of a Person who is Usunally of Unsound Mind but
- Occasionally of Sound Mind )

According to Section 12, "A person who is usually of unsound mind but occasionally of sound
ind may make a contract when he is of sound mind.”
E,wmple A pattent ina hmanc asylum who is at intervals of sound mind may contract during trose

Jnoid Brtervals,
Pamtmn of a Person who is Usnally of Sound Mind but
Occasionally of Unsound Mind
\co'dmo to Section 12, "A pe,r:,n x\ho is usuall\ o‘f sound mind but occasionally of unscund

E.\ ample « sane man who is so drum. 2.t e cannot zmderszana’ the terms of a contro~* ~» form 4
worion judgment as to its effect on his interest. cannot enter n1o contract whilst sucii Jrunzenness
G

Burden of Proof

The rules regarding the burden of proof are summarised as under:
- Case ‘ The burden of proof lies on
I. Where a person is usually of sound mind t The burden of proving that he was of unsound .
\

mind at the time of contract lies on the persen |
' who challenges the validity of contract.

Ii. Wheare a person is usually of unsound mind * The burden of proving that he was of sourd mind -

| +at the time of contract, lies on the person who
affirms it. ¢
11 In case of drunkenness or delirium from fever The burden of proving that he was delirious from | J

or cther causes fever or was so drunk at the time of contrzct, lies

on the person who challenges the validity of the

“ contract.

Ve
Position of Agreements with Persons of Unsound Mind
The position of agreements of persons of unsound mind is summarised as under:
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Persons of unsound mind Capacity 1o enter into contract
Lunatic (i.e. a person who is mentally deranged

I
Wme mental strain or other personal .
T {perience but who has some lucid intervals of
; sound mind)
i (a) While he is of unsound mind He cannot enter into any contract. Any agreement
|
f

-

entered into by him during this period is

altogether void and he cannot be held liable

thereon.

(b) While he is of sound mind ! He can enter into a valid contract and he is liable
« for such contracts.

IL. 1diots (i.e. a person whe is permanently of | He cannot enter into any contract. Any agreement

unsound mind) ~entered into by him is altogether void and he is
- not liable thereon.

[II. Drunken person (i.e. a sane persen who is | He cannot contract while such delirium o

delirious from fever or who is so drunk that he L drunkenness lasts.

cannot understand the terms of a contract or form .

a rational judgment as to its effect on his interest) |

b

Excepticns The position of contracts with persons of unsound mind is identical with that of contracts

with a minor. Thus, the position of contracts with persons of unsound mind is as under:

(a) He may enforce a contract for his benefit;

(b)  His properties shall be attachable for realisation of money due against him for the supply of
necessaries to him or to any of his dependents.

PERSONS DISQUALIFIED BY LAW

Besides minors and persons of unsound mind, there are others who are disqualified from
contracting under the provision of some other laws. Such persons have been shown below in Fig. 3.1.

Persons (other than minors or persons of uasound mind) disqualified by low
§

Alien enemies Foreign sovereigns Convicts Insolvents

Persons Disqualified by Law
Let us discuss about them one by one.

(a) Alien Enemy An alien is a person who is the citizen of a foreign country. An alien may either an
alien friend or an alien enemy. )

An alien whose country is at peace with the Republic of India is caiied as alien frienu. He has
usually the full contractual capacity.

An alien whose country is at war with the Republic of India is called an alien enemy. His
contractual capacity can be summarized as under:
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I. Position of contracts during the war ‘}‘ An alien enemy can neither_ enter into any con-
I1. Position of contracts entered into before the | wract nor can be sued in an Indian Court except by
war - license from the Central Government.

(a) If such contracts are against the public « {a) Such contracts stand dissolved.
policy or are such that may benefit the (b) Such contracts are merely suspended for the

, enemy duration of the war and revived after the war
- tb) If such contracts are not against public is over unless they have already become time
policy barred under the Law of Limitation Act.

Example X, an Indian, carries on a business in Pakistan. He enters into a contract swith Y who carries
on business in India. Immediately after the jormation of the contraet. a war broxe out between India
and Puakistan. In this case, X becomes an dlien enemy though he is Indian and 17z contract benseen X

and Y fif not against the public policv) will be suspended for the duration of the war and revived after
the war is over.

{(b) Foreign Sovereigns and Ambassadors They can enter into contracts and enforce those contracts
in our courts but they cannct be sued in our courts without the sanction of the Central Government
unless they choose 10 submit themselh es to the jurisdictions of our Courts.
Notes:

(1) An ex-king can be sued in our Courts.

(i)  Where a foreign sovereign etc. enter into a contract through an agent residing in India,

the agent shall be held liable on the contract. ‘

(c) Convicts A person is called a convict during his period of sentence. His contractual capacity is
surnmarized as under:

- 1. During the period of sentence | He cannot enter into any contract.
i 1. After the expiration of the period of sentence , He can enter into a contract. He can sue on a
| or when he is on parole. | contract.

(@) Company under the Companies Act or Statatory Corporation under the Special Act of
Parliament The contractual capacity of the company and the statuiv,y corporation is summarized as

under:
v I. In case of a Company Its contractual capacity is determined by the
‘object clause’ of its Memorandum of Association.
. IL. In case of Statutory Corporation Its contractual capacity is determined by the
P | statute creating it.

Any act done in excess of the power given is ultra vires (i.e. beyond power) and hence void.

(e) Insolvents When a person's debts exceed his assets, he is adjudged insolvent and his propers
stands vested in the Official Receiver cor Official Assignee appointed by the Court. Such person

(i) cannot enter into contracts relating 15 his property,

(ii) cannot sue,

(iii) cannot be sued.

Note: When the insolvent is discharged. the aforesaid disqualification is removed.
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CHAPTER -4 Consideration

MEANING OF CONSIDERATION
Consideration is one of the essential elements of a valid contract.

The term ‘consideration’ means something in return, i.e. quid-pro-quo. What is 'something' has
been explained by Justice Lush J. in a leading English case Currie v. Misa as under:

"A valuable consideration in the sense of the law, may consist either in some right, interest,
profit or benefit accruing to the one party or some forbearance. detriment, loss or responsibility given,
suffered or undertaken by the other.”

Thus, consideration must result in a benefit to the promisor, and a detriment or loss to the
promisee or a detriment to both. Section 2( d) of the Indian Contract Act, 1872 defines consideration
as under:

"When, at the desire of the promisor, the promisee or any other person has done or abstained
from doing, or does or abstains from doing, cr promises to do or abstain from doing something, such
act or abstinence or promise is called a consideration for the premise.”

Example 1 X promises to deliver his geed to ¥ and ¥ promises to pay Rs 1,000 on delivery. In this
case, the consideration for each of these promises is as under:

Promise Consideration
For X's promise ; I's promise to pay Rs 1,000 on delivery
For Y's promise : X's promise to deliver his goods.
i

Example I1 X owes Y Rs 10.060. ¥ promises X nos to file a suit against him for one year on X’s
agreeing 1o pay him Rs 500 more. In this case, the consideration for each of the promise is as under:.

Promise ;i Consideration
For X's promise i Forbearance on the part of Y to file a suit
For Y's promise 5 X's promise to pay Rs 500 more

ESSENTIAL ELEMENTS OF VALID CONSIDERATION
On the basis of definition of consideration as per Section 2(d), the essential elements of valid
consideration are shown below in Fig. 4.1.

Essential Elements of Vaiid Consideration

] 3 P T - ki 1 ‘

@ I o 1l e [ @ W il O (@)

Moveat i Move Past: H of some Real and i Something Lawful
the desire i fromany {  present’ H’ value not ; other than
ofthe {1 persen future ; i  iltuseny i the '
promisor ! {1 promisor's

J —— . .
' existing
obligation
Fig. 1.1

Let us discuss them one by cne. - -

(a) It must be Given only at the Desire of the Pro.nisor An zct constituting ccnsnderatlon must have
been done at the desire or request of the promisor. Thus, an act done at the desire of a third party or
without the desire of the promisor cannot constitute a valid consideration.
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Example I A's son is lost and B goes in search for him. Can B claim remuneration from A, (a) if B
'Yoes this act voluntarily, (by if B does this act at the request of A. (c) if B does this a~ at the request of

B Case :@ Decision and reason 3
(a) If B does this act voluntarily B cannot claim remuneration from A because he has not‘
done at A’s request. 5

| (b) If B does this act at the request of 4 . B can claim remuneration from A because he has done at 4" s

| . request. p
' (¢) If B does this act at the request of C . B cannot claim remuneration from 4 because he has not
‘ - done at 4 's request. !l

Example 1 X spent 4s 1.00.00i on the construction of shops ai the request of the collector of the
District. In consideration of this ¥ a shopkeeper promised to pay some money to X. It was held that
this agreement was void being without consideration because X had constructed the shops at the
request af collector and not at the desire of Y. [Durga Prasad v. Baldeo]

(b) It may Move from any Persor An act constituting consideration may be done by the promisee
himselt or any other person (i.e. stranger to consideration). Thus, it is immaterial who fumishes the
consideration and therefore, may move 1rom the promisee or any other person.

Example X. by d deed of gift transferred certain property to her daughter Y with a direction that Y
should pav Z an annuity. On the same day, Y executed a deed in writing in favour of Z and agreed
thereby to pay the annuity. Later, Y refused to pay the annuity on the plea that no consideration had
moved from Z It was held that Z was entitled to maintain suit because a consideration need not
necessaril; move from the promisee, it may move from any other person {i.e. X in the present case).
[Chinraw 2 v. Rameanvaj

(c) It may be Past or Present or Future Thz consideration may be past, present or future.
i Past Consideration ! t The consideration which has already moved before the formation of |
' ' agreement. ]
- Example X ren:icrs some service to ¥ at ¥'s request in the month of May.
InJune, Y promi.<- to pay X Rs 1,000 for his past services. Past services
i : amount 10 past coxsideration. X can recover As 1,600 from Y.
. Present Consideration The consideration which moves simultaneously with the promise, is called
! - present consideraticn.
1 + Example In case of cash sale, promise to pay the price and promise 1o
; ’ deliver the goods are performed simultaneously.
i Future Considerstion . The consideration which is to be moved after the formation of agreement
"is called future consideration. !
Example X promises to deliver certain goods to Y after 10 days and Y | i

promises to pay after 10 days from the date of delivery. i
i

Tutorial Note: The English Law does not recognise the past consideration.

(d) It must be of Some Value The consideration need not be adequate to the promise but it must be of
some ‘aluz in the eye of the law. It is understood. in the sense of something in return and that
something can be anything. adequate or grossly madequate Accordmg to Explanation 2 of Section 25,
an agreement to which the consent of the promisor is freely given is not void merely because the
considesation is inadequate; but the inadequacy of the consideration may be taken into account by the
Court in determining the question whether the consent of the promisor was freely given.
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Example A agrees 1o sell a horse worth As 1,000 for Rs 10. A denies that his consent to the agreement

was freely given. The inadequacy of the consideration is a fact which the Court should taken into
account in considering whether or not A's consent was freely given.

(e) It must be Real and not Illusory - The consideration must be real and not illusory. v

Example I X engages Y for doing a certain work and promises to pay reasonable remuneration. This
promise is not enforceable because the consideration is uncertain.

Example II X promises to put life into Y’s dead wife and Y promises to pay Rs 1 ,00,000. This
agreement is void because consideration is physicaily impossible to perform.

(f) Something other than the Promisor's Existing Obligation The act constituting consideration
must be something which the premisor is not already bound to do because a promise to do what a
promisor is already bound to do adds nothing to the existing obligation.

Example I X promises Y, his advocate, to pay an additionsl sum if the suit was successful. The suit
was declared in favour of X bur X refused to pay additional sum. Il was held that Y could not recover
additional sum because the promise to pay additional sum vas void for want of consideration as ¥
was already bound to render his best services under the original agreement. [Ramchandra
Ckhintamana v. Kalu Raju]

Example II X had received summons to appear before a court of law as witness on behalf of Y who
promised to pay some money for his trouble. It was held that the promises to pay money was void for

want of consideration because X was under a legal duly to appear as witness before court of law.
[Coliins v. Godefroa]

(g) Lawful The consideration must reither be unlawful nor opposed to public policy.

Example I X promises Y to pay Rs 1,000 1o beat Z, Y beats Z and claims Rs 1,000 from X, X refuses
to pay. Y cannot recover because the agreement is void on the ground of unlawful consideration.
Example II X promises Y to obtain an cmployment in the public service and Y promises to pay R«
1,000 ro X. The agreement is void on the ground of unlawful consideration.

. . )
STRANGER TO A CONTRACT P R

Though a stranger to consideration.can-sue ‘beealise the-consideration can_be~furnished or
supplied by any pe:son whether he is the promisee or not, but a stranger to a contract cannot sue
because of the absence of privity of contract (i.e. relationship' subsisting between the parties to a

~ contract).

Example I X owes Y Rs 1,00,000 and seils his property to Z. Z promises to payoff Xs debt 10 y. Z fail=
to pay. Y cannorsue Z because he is a stranger to a contract.

Example 11 X bought lyres from Dunlop Rubber Co. and sold them to Y, a sub-dealer who agreed witr:
X not to sell below Dunlop's list price and to pay to Dunlop Co. Rs 150 as damages on every iyre fie
undersold. Y sold two Iyres ui less iwun the list price and thereupon, Dunlop Co. sued him for the

in / ﬁ_rggcb/l[ was held that the Dunlop Co. could not maintain the suit because it was a stranger to the

9/

contract. fDunlop P. Tyre Co. Lid. v. Selfridge & Co. Ltd.]

Exceptions

The rule that a stranger to a contract cannot sue, is subject to the following exceptions:

(a) In case of Trusts The beneficiary (i.c. the person for whose benefit the trust has been created) may
enforce the contract.

Example I X transferred certain properties to be held by Y for the benefit of Z. Z can enforce thc
agreemerit even though he is not a party to the agreement. {A K. Rapsi v. John]

Example Il X sent an insured parcel to Y. On loss of such parcel, Y sued the post office. It was hei.i

that Y was entitled to sue though he was stranger 1o the contract because on receipt of such article, 1%
post office becomes a trustee for the addresee. [Amir Ullah v. Central Govt.]

TOPPER’S INSTITUTE Ph:22441914, 65255572




R |

. MERCANTILE LAW 30

Example II1 X, the father of a minor daughter D, and ¥, the father of a minor son S, entered into an
agreement of marriage for D and S on the condition that after the marriage, Y would pay his
daughter-in-law D, Rs 500 as kharch-e-paan daan (betel box money). After the marriage took place, X
died. On Ys refusal to pay the agreed amount to D, the Court held that 0 was entitled to recover the

amount as a beneficiary of trust even if she was a stranger to the contract between Xand Y. [Kinvaja
Mohd. v. Hussaini Begum (1910 37.14 152]

(b) In Case of Family Settlement The person for whose benefit the provision is made under family
arrangements may enforce the contract.

Example A provision of marriage expenses of a female member was made in a Joint Hindu Family.
On partition, the female nember sued for such expenses. It was held that she was entitled 1o sue.
{Rakhmar:>2i v. Govindj

(¢) Ackrowledgement Ths person who becomes an agent of third party by acknowledgement or
otherwise. can be sued by such third party.

Example X receives Rs 1 .000 from Y for paving the same to Z. X acknowledges this receipt to . Z can
recover the amount from X because X will be regarded as Zs agent. [Surjan v. Nana]

(d) Assicnment of a Contract Where a benefit under a contract has been assigned. the assignee can
entorce the contract subject to all equities between the original parties to the contract e.g. the assignee
of an insurance policy.

CONTRACTS WITHOUT CONSIDERATION

General Rule According to Section 10, consideration is one of the essential elements of a
contract. According to Section 25, an agreement made without consideration is void. For example. X
promises to pay Rs 5.000 to his girlfriend Y. This promise cannot be enforced by Y because she is not
giving anyvthing to X for this promise.

In Abdul Azi= v. Mazwm +1if, a promise to donate Rs 500 towards construction of a mosque was

21d unentorceable 2s it was a gratuitous promise lacking consideration. But gratuitous promise shall

be enforceable by iaw if the prorrises on the faith of such promise suffered a liability as suftering of
dewriment forms a vz d consideration [Kedamath v. Gorie Mohd.]

Exceptions to the Gereral Rule No Consideration, No Contract

The following are the excepticns to the general rule No Consideraticn. No Contract:
(a) Agreements Yade on Account of Natural Love and Affection [Sectior 25(1)] Such agreement
made without consideration is valid if:

(i} it is expressed in writing,

(it) it is registerad under the law,

(iit) it is made con account of love and affection, and

(iv} it is between parties standing in a near relation to each other.
Note: Neamess of relation by itself does not necessarily import love and affection.
Example I A Hindu hushand by a registered document promised to pay his wife Rs 1,000 per month as
ker pin-pocket money. This agreement is valid.
Example II A Hindu husband by a regisiered document, after referring to quarrels and disagreements
benveen himself and his wife, promised to pay his wife Rs 1,000 p.m. for her maintenance. It was held
ti2at this agreement was void becauise there wus no natural love and affection. [Rajlakhi Devi~. Shoot
Xath Mooxrnerjee] ’
(b) Promise to Compensate [Section 23(2)] Such promise made without consideration is valid if:

(i1 it is a promise to compensate iwhelly or in part); and

(iiy e person who is to be compensated has already done something voluntariiy or has

done something which the premisor was legally bound to do.
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Example I X finds Ys purse and gives it to him. Y promises to give Rs 500 to X. This is a valid contract
even though the consideration did not move at the desire of Y, the promisor.

Example II X, a neighbour helped putting down the fire in Y’s house. Afterwards, Y promised X to
give Rs 1,000. This is a valid contract even though the consideration did not move at the desire of the
promisor.

Example I1I X, supported Y's infant son. Y promised to pay Xs expenses in so Zioing. This is a valid
contract. Here, X has done that act which Y was legally bound to do.

(c) Promise to Pay Time Barred Debt [Section 25(3)] Such promise without consideration is valid
ift

) it is made in writing.

(i1) it is signed by the debtor or his agent. and

(iii) it relates to a debt which could not be enforced by a crediter because of limitation.

- Note:

According to the law of limitation, a debt which remains unpaid or unclaimed for a period of 3 years
becomes a time barred debt which is legally not recoverable. But a promissory note issued in personal
capacity by the wife of a debtor to pay his time barred debt of her husband is not enforceable
[Pestonjee v. Bai Meharbai]

(d) Completed Gifts [Explanation to Section 25} The gifts actually made by a donor and accepted by
the doner are valid even without consideration. Thus, a completed gift .:eeds no consideration.
Example X transferred some property to Y by a duly written and registered deed as a gift. This is a
valid coniract even though no consideration moved.

(e) Agency [Section 185] No consideration is necessary to create an agency.
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2

CHAPTER 5 « Free Consent/
. jﬂJ
CONSENT
‘ Meaning of Consent

I

The consent means an act of assenting to an offer. According to Section 13, "Two or more
perscrs are said to consent when they agree upon the same thing in the same sense." Thus, consent
invols 235 identity of minds in respect of the subject matter of the contract. In English Law, this is
callaZ’ consensus-ad-idem .

Effect of Absence of Consent

When there is no consent at all. the agreement is void ab-initio, i.e. it is not enforceable at the
opticn of either party. Example [ X has one Maruti car and one Fiat car. He wants to sel! Fiat car. I
dees mot know that X has two cars. I offers to buy X’s Maruti car for Rs 50,000. X accepts the offer
thinx’ne it to be an offer for his Fiat car. Here. there is no identity of mind in respect of the subject
matter. Hence there is no consent at ail and the agreement is void ab-initio.
Example IT X, an illiterate woman. signed a gift deed thinking that it was a power of attorrey. Tiis
gift seed was not explained to her. it was held that her mind did not go with that writing and she never
intex.ied to sign a gift deed. Hence. there was no consent at all and the agreement was void ab-initio.
[Baic Deviv. S. Majumdatj

FREE CONSENT

Meaning of Free Consent [Section 14]

Free consent is one of the essential elements of a valid contract as it js evidenced by Section 10
which provides that all agreements are contracts if they are made by the free consent of the parties. . .
According to Section 14, Consent is said to be free when it is not caused by (a) coercion, or (b) undue
nflance, or {c¢) fraud, or (d) misrepresentation, or (e) mistake.

Effect of Absence of Free Consent [Section 19]
, When there is consent but it is not free {i.e. when it is caused by coercion or undue influence or
- fraud or misrepresentation). the contract is usually voidable at the cption of the party whese consent
. Was 30 caused.
;. Example X threatens to kill Y if he does not sell his house to X. Y agreed to ~eii his house » X In this
case. 1's consent has been obtained by coercion and therefore, it cannot be regarded as jree.

COERCION

Meaning of Coercion {Section 15}
Coercion means compelling a person to enter into a contract under a pressure or a3 threat.

According to Section 13, a contract is said to be caused by coercion when it is obtained by

(a)  committing any act which is forbidden by the Indian Penal Cede:; or

) threatening to commit any act which is forbidden by the Indian Penal Code;
g or
' (c) unlawful deiaining of any property; or (d) threatening to detain any property.
Example I X beats Y and compels him to sell his car jor Rs 36.950. Here. Y's consent has been
obtained by coercion because beating someone is an offence under ti:e Indian Penal Code.
Example II'4 Hind:i~iidow of 12 years wesforced to cdopt a bov under threat that her husband's
| dead body would not be allowed to be removed if she does not adopt the boy. She adopted the boy.
. \ Here. widow's consent has been obtained by coercion because preventing the dead body from being
removed for cremation is an offence under Section 297 of the Indian Penal Code. [Ranganayakamma
i v Awar Seltll]
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Note: The Indian Penal Code need not be in force in place where the coercion is employed.

Against Whom/by Whom Coercion may be Exercised

Coercion may proceed from any person, and may be directed against any person, even a stranger.
Example I X threatens to kill Z, Y's son, if Y refuses to sell his house to him. Yagrees to sell his ho
Here, Y's consent has been obtained by coercion though Z is a stranger to the contract.

Example II X threatens fo kill Y if Y refuses to sell his house to Z. Y agrees to sell his house. Here
consent has been obtained by coercion though X is a stranger to the contract.

Effect of Threat to File a Suit

A threat to file a suit (whether civil or criminal) does not amount to coercion unless the sz
on false charge. Threat to file a suit on false charge is an act forbidden by the Indian Penal Code
thus will amount to an act of coercion.

Effect of Threat to Commit Suicide

A 'suicide’ and a "threat to commit suicide’ are not punishable but an attempt to commit sui.
is punishable under the indian Penal Code. It does not mean that 'suicide’ and threat to commit sut.
are permitted by Indian Penal Code. The question whether a 'threat to commit suicide' amoun:
coercion or not was censidered by Madras High Court in the case of Chikham Ammiraju v. Sesharn:
In this case, a person threatened to commit suicide if his wife and son did not execute a release dee
favour of his brother in respect of certain preperty. It was held that though a threat to commit sui
is not punishable under the Indian Penal Code. it is deemed to be forbidden by that code. Hence.
threat to commit suicide amounted to coercion and the release deed was therefore, voidable.

Duress V. Coercion: The English law uses the term’ duress’ for coercion. However, the twe
different in the following way:

(a) Duress does not include detaining of property or threat to detain property.

b Duress can be employed only by a party to the contract or his agent.

Effects of Coercion [Sections 19, 64, 72]
The effects of coercion are as follows:

‘ Effects Provision
" (a) Option of aggrieved party to | When consent to an agreement is obtained by coercion, t-
' avoid the contract r agreement is a contract voidable at the option of the par

- whose consent was obtained by coercion (also called aggrieve
- party). {Section 19]

. :

_ | (b) Obligation of aggrieved party F Tuc party rescinding a voidable contract shall restore th
) ’ to restore benefit - benefit received by him under the contract, to the person fros
i whom the benefit was received. {Section 64]

{

(c) Obligation of other party to | A person to whom money has been paid or anything delivere
repay or return under coercion, must repay or return it. [Section 72]

Example I X threatens to kill Y if he does not sell his house for Rs 1,00,000 to X. Y sells his hou~.

X and receives the payments. Here, V's consent has been obtained by coercion. Hence, this contra.
voidable at the option of Y. If Y decides to avoid the contract. he will have to return Rs 1,00,000 v
he had received from X.
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Example II A railway company refused to deliver certain goods to the consignee, except upon the
payment of an illegal charge for carriage. The consignee pays the sum charged in order to obtain the
goods. He is entitled to recover so much of the charge as was illegally excessive.

Burden or Onus of Proof
The burden of proving that consent was obtained by coercion, and the aggrieved party would
not have entered into contract had coercion been employed. lies on the party intending to avoid the

contract. \
/

UNDUE INFLEENCE

Megmgz;tndue Influence [Section 16t1)]
The term 'undue influence’ means dominating the will of the other perscn to obtain an unfair
“advantage over the other. According to Section 16{1s. a contract is said te e induced by undue
influence , '
(a)  where the relations subsisting between the partics are such that one of them is in a position to
dominate the will of the other. and
(b)  the dominant party uses that position to obtain an unfair advantage over the other.

Presumption of Domination of Will [Section 16(2)]
According to Section 16i2 & person is deemed to be in a position to dominate the will of
another in the following three circumstances:

;i Circumstances Examples i
1(a) Where he holds a real or apparent Master and servant, parent and child, Income Tax |
i authority over the other " Officer and assessee, Principal and a temporary teacher

! {(b) Where he stands in a fiduciary relation ' Trustee and beneficiary, spiritual adviser {Guru) and .
to the other his disciples, solicitors and client, guardian and ward I\l
I
| (c) Where he makes a contract with a person  Medical attendani and patient
! whose mental capacity is temporarily or
permaner:!y affected by reasen of age.

. iliness or mental or bedily distress

No Presumption of Domination of Will

Accuiding to judicial decisions held in various casc~. there is no presumption of undue
influence in the following relationships:

(a) Husband and wife {other than pardanashin)

(b} Land!ord and tenant

(c) Creditor and debtor
Example I X advanced Rs 10.900 to his son Y during his minority and obtained upon Ys coming of
age, a bond from Y for Rs 1.00.G%7%. Here, there is misuse of parental influence.
Example II A poor Hindu widow agreed to pay interest at 100% p.a. because she needed the money to
establish her right of maintenance. It s as held that the lender was in position to dominate the will of
widow. [Ranee Annpurni v. Swaminatiij
Example II A devotee gified her property to her spiritual guru to secure benefits to her soul in next
world. It was held that spiritual guri was in position to dominate the will of devotee. [Mannu Singh v.
Umadat Pandey]

>

Example IV X, an illiterate oid man a* chout 96 years. physically infirm and mentally in distress, o

executed a gift deed of his propertics n *avour of Y his nearest relative who was looking after his daily
needs and managing his cultivatirn. It was held that I was in a position to dominate the will of X.
[Sher Singh v. Prithi Singh]
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U

Effect of Undue Influence [Section 19A] .

When consent to an agreement is caused by undue influence, the agreement is a contra:
voidable at the option of the party whose consent was so caused.
Discretion of Court Any such contract may be set aside either absolutelyor, if the party who wa
entitled to avoid it has received any benefit thereunder, upon such terms and conditions as the cou:
may seem just.
Example I A's son forged Bs name to a promissory note. B, under threat of prosecuting A’s son
obtains a bond from A, for the amount of the forged note. If B sues on this bond, the court may set tsx
bond aside.
Example II A, a money-lender, advances Rs 19.000 to B, an agriculturist, and by undue influence
induces B to execute a bond for Rs 20,0640 with interest at 6 per cent per month. The court may set 1}z
bond aside, ordering B to repay Rs 10,000 with such interest as may seem just.

Burden of Proof

When a contract is avoided on the ground of undue influence. the liabilities of dominant parts
and weaker party to prove are as under:

The weaker party has to prove ' In case of unconscionable transaction, the domi-
(a) that the other party was in a position to *} nant party has to prove that such contract was no:
dominate the will 1 inducea by undue influence.
(b) that the other party actually used his influence | Note: A transaction is said to be unconscionable
i to obtain an unfair advantage . if the dominant party makes an exorbitant profit
(c) that the transaction is unconscionable | of the other's distress
(unreasonable) '

Example X was in great need of money. The market rate of interest prevailing at that time was 13°:
to 24%. A lender agreed to grant the loan at 30%% because of siringency in the money market. This
cannot be called as unconscionable transaction merely because of an unusual high rate of inveresi.
However, if the lender agreed to grant the lvan ai a rate which is so high (say 73% or 100%6) then the

Court considers it unconscionable, and the transaction will be called unconscionable.

A e

“" " Contracts with Pardanashin Woman ,
Meaning of Pardanashin Woman: A woman who observes complete seclusion (i.e. who does not come
in contact with people other than her family members) is called pardanashin woman.

Legal Presumption: A cortract with a pardanashin woman is presumed to have been induced by undue
influence.

Burden of Proof” The other party who enters into a contract with a pardanashin woman must prove(a)
that he made full disclosure of all the facts to her:

(b) that she understacd the contracts and the implications of the contract;

(c) that she was in receip: of competent independent advice before entering into the contract.

Comparison between Coercien and Undue Influence
Similarities: In case of both coercion and undue influence, the consent is not free and the contract is

voidable at the option of the aggrieved party.

Distinction: Coercion differs from the undue influence in the following respects:

| Basis of distinction | Coercion Undue influence B

. 1. Relationship . Parties to a contract may or may Parties to a contract are related to

‘ ' not be relaied to each other. . each other under some sort of
b relationship.
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! i 2. Consent . Consent is obtained by giving a , Consent is obtained by dominating :
i - threat of an offence or copmitting | the will. ‘
¥ '~ an offence.

. 3. Nature of pressure ; It involves physical pressure. It involves moral pressure.

4. Who can exercise "It can be exercised even by a It can be exercised only by a party

; \ stranger {o the contract. to a contract and not by a stranger.

3. Restoration of benefit | The aggrieved party has to restore  The party avoiding the contract
. the benefit received under Sec. 64. mavor may not returm the benefit
‘ under Sec. 19A.

- 6. Presumption Coercicn has to be proved by the It may be presumed by the law
party alleging it, in no case it is under certain circumstances. The
presumed by the law. party against whom such presu-

) ‘ mption lies must disprove it.

7. Nature of liability The party committing the crime It doesn't involve any criminal

; may be punishable under LP.C. liability.

Rebutting Presumption

, The presumption of undue influence can be rebutted by showing

) (at that the dominant party has made a full disclosure of all the facts to the weaker party before

{ making the contract;

: (b}  that the price was adequate; and

(c) that the weaker party was in receipt of competent independent advice before entering into the
contract,.

v:“‘

; FRAUD"
‘ Mteaning and Essential Elements of Fraud [Section 17]
- (a) Meaning The term ‘fraud’ means a false representation of fact made willfully with a view te
/ ~ deceive the other party. Section 17 defines the fraud as follows:

) ‘Fraud' means and includes any of the following acts committed by a party to a-contract, or
with his connivance, or by his agent, with intent to deceive another party iiiereto or his agent. or to
induce him, to enter into ihe contract:

() the suggestion, as t¢ a fact, of that which is not true, by one who does ot believe it to be true;
e.g. X sells to Y lecally manufactured goods as imported goods charging a higher price, it
amounts to fraud.

(b)  the active concealment of a fact bv one having knowledge or belief of the fact. Mere
concealment is no fraud. But where steps are taken by a seller concealing some material facts
so that the buyer even after a reasonable examination cannot trace the defects, it will amount to
fraud, e.g. X a fumiture dealer, conceals the cracks in furniture sold by him by using some
packing material and polishing it in such a way that the buyer even after reasonable
examination cannot trace the defect. it would tent amount to fraud through active concealment.

(c) a promise made without any intention of performing it: e.g. in Shireen v. John, AIR (1952)
Punj 227, a man and a woman underwent a ceremony of marriage with the husband not

‘ regarding it as a real marriage. Held. the husband had no intention to perform the promise from

j ) the time he made it and hence the consent of the wife was obtained under fraud.

i (@) any such act or omission as the law specially declares to be fraudulent, e.g. under Companies

* Act and Insolvency Acts, certain kinds of transfers have been declared to be fraudulent.

. ““{ey ~ any other ac: fitted to deceive. It covers those acts which deceive but are not covered under any
other clause.

(b) Essential Elements On the basis of aforesaid definition of fraud, the essential elements of fraud
are shown below in Fig. 5.1.
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Essential Elements’of Fraud
By a party to - False j Representation j!  Actually Suffered
acontract | | representation as to fact deceived loss

Fig. 5.1 Essential Elements of Fraud

Let us discuss them one by one:
(i) By a party to_a contract: The fraud must be committed by a party to a

contract or by anyone with his connivance or by his agent. Thus, the fraud by

a stranger to the contract does not affect the validity of the contract.
Example The directsrs of a company issued a prospectus containing false statements. A shareholder who -
subscribed for the sitares on the faith of the prospecius wanted to avoid the contracl. It was held that he ¢ : .
do so because the jzise statemert made by directors amounted to fraud. [Reese River Silver Mining Cz
Smith]

(ii) Faise representation: There must be a false representation and it must be made with -
knowledge of its falsehood. Where the representation was true at the time when it was mad

" but becomes untrue before the contract is entered into and this fact is known to the party wh
made the representation, it must be comrected. If it is not so corrected, it will amount to a fraud

Example I X fraudulently informs Y that X's estate is free from encumbrance. On the faith o* %
statement, Y buys the estate. Actually the estate is subject 1o morigage. Here, Y may avoid the co:ir.c.
because X with the intention to deceive Y induced Y to enter into a contracl.
Example II On Ist Jan. X correctly informs Y that the monthly sales of his business are Rs 1,61.¢
In May the contract of sale of business was signed. During this period the monthly sales decreasca :
Rs 50,000. It was keld that ¥ was entitled to avoid the contract because X's failure to disclose ti:c “.
in monthly sales amounied to fraud. [With ¥ 0" Flanagan].
(iii)  Representation as to fact: The representation must relate to a fact. In other words. a m2~.
: opinion, a statement of expression or intention does not amount to fraud.
tiv)  Actually deceived: The fraud must have actually deceived the other party who has acted on 2~
basis of such representation. In other words, an attempt to deceive the other party by which =
other party is not actually deceived, is not a fraud.
Example X had a defective cannon. In order to conceal the defect, he put a metal plug on it. Y bougizt =~
cannon without examining. When Y used it, it brust. Y refused to pay the baiance. It was held that Y was iis>..
10 pay as he was not actually deceived by fraud because he would have bought it even if no deceptive pig v .
inserted. {Horsefull v. Thomas].

) Suffered loss: : actine on the representation must have suffered some loss.
S g P

Effects raad [Section 19]
' fects of fraud are as foliows:
~ ) The party whose consent was caused by fraud can rescind (cancel) the contract but he cim-.
do so in the following cases: _ :
(1) where silence amounts to fraud, the aggrieved party cannot rescind the con trac: "2~
had the mears of discovering the truth with ordinary diligence;
(i)  where the party gave (he consent in ignorance of fraud;
(iiiy  where the party after becoming aware of the fraud takes a benefit under the contrac:
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(iv)  where an innocent third party before the contract is rescinded acquires for consideration
some interest in the property passing unger the contract,
(v)  where the parties cannot be restored to their original position. ,

(b) The party whose consent was caused by fraud may, if he thinks fit, insist that the contract shall
be performed and that he shall be put in the position in which he would have been if the
representation made had been true.

Example A fraudulentiy informs % that 4's estate is free from encumbrance. 8 thereupon buys the estate. The

eslate is subject to a mortgage. 8 may either avoid the contract, or may insist an its being carried out and the

morigagz-debt redzemed.

{c)  The party whese cansent was caused by fraud. can claim damages if he suffers some Joss.

Silence as to Fraud

General Rule Accerding 1o explanation o Section 17. "Mere silence as to facts likely to affect the

willingness of 2 person 1 2nter into a coniract is not fraud.”

Example I A sedls, 2y auctice o 2 2 fiorse wiizh A knows to be unsound. A says nothing to B about ti:z horse's

unsounar.ess. This is nat

Example Il 4 and 8. *eing ‘r:;.ren enter upon g contract. A has private informaftion of a change in prices

whiciwaidd affect Bs willinzuess 1o proceed with the coniract. A is not bound to inform 8.

Example I e Siri Krisinz oo Kurukshera University (AIR 1976 SC 376) a cardidate failed to mention the
fact o7 shortage of attenduncz ;"ﬁ te examination form. Held, no fraud.

Exceptions to the General Rule  The general rule that silence does't amount to fraud has the
following exceptions.
Where the circumstances of the case are such that, regard being had o them, it is the duty of the
person keeping silence to speak. Such duty arises in the following two cases:

(i) Where parties stand in fiduciary relationship like parent-child, trustee-beneficiary.
Example A selis by auction i 3. a horse which 4 knows to be unsound. 8 is A's daughter and has just come of
age. Here. the relation b« een ine pariies would make it A's duty to tell B if the horse is unsound.

(1) Where the silence itself is equivalent to speech.
Example Bsays o A "y 5 not deny it, 1 shall assume that the horse is sound.” 4 says nothing. Here A's
silence is equivalert 1o spe2ch. [<the horse turns out to be vicious A can be held liable for fraud.

(i1i) Haif Truth: Half truth is worse than a blatant lie. Partial truthful diclosures may easily
deceive th2 other party. e.g. prospectus of a company disclosing only average dividend
decla;,c . the company in the last 5 years instead of the actually declining dividends over that
pﬁrfod is 2 zlaring example of half truth amounting to fraud.

] XIISREPRESENTATION
Meaning and Essential Elements of Misrcprcscntation [Section 18]

(a)*™Meaning The tenn "Misrepresentation' means a false representation of fact made innocently or

non-disclosure of a material fact without any intention to deceive the other party. Section 18 defines

the tenn ‘misrepresentation’ as follows:

"Misrepresentation™ means and includes-

(a) the positive assertion. in a manner not warranted by the information of the person making it,
of that which is not true. though he believes it to be true;

(b} any breach of duty which, without an intent to deceive, gains an advantage to the person
committing it. or anyone claiming under him, by misleading an other to his prejudice or to the
pre_;ud:ce of anyone claiming under him;

{c) causing, however innocently. a party 1o an agreement, 70 make a mistake as to the substance of
the thing which is the suhjcct of the agreement.

(b) Essential Elements On the basis of the aforesaid definition of misrepresentation, the essential
clements of misrepresentation are shown below in Fig. 5.2.
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Essential Elements of Misrepresentation

=

By a party to ‘: False Respresentatin Object Actually
a contract representation As to fact acted

Fig :- Essential Elements of Misrepresentation

(i) By a party 1o a Contract : The representation must be made by a party to a contract or
by anycne with his connivance or by his agent. Thus. the representation by a stranger to
the contract does nat affect the validity of the contract.

(it  False representation: There must be a false representation and it must be made
withcut the knowledge of its falsehood i.e. the person making it must honestly believe
it to be wue.

(ii1)  Represeniation as lo fuct: The representation must relate to a fact. In other words, a
mere opinion, a statement of expression or intention does not amount to
mistepresentation.

Example X sold his Hotel to Y and stated that a part of the hotel is occupied by a tenant who is most
desirable. In fact the rent from the tenant could only be recovered under pressure and was currently
muck: in arrear. It was fheld that ¥ was eititied fo avoid the contract because X's stateinent amounited
to misrepresentation. [Smith’s case]

(iv)  Object: The representation must be made with a view to inducing the other party to
enter into contract but without the intention of deceiving the other party.

(v)  Actudlly acted: The other party must have acted on the faith of the repre sentation.
Exampie I X says to Y who intends to purchase iis land. "My land produces 2 tons of rice per acre.” X
celieves the statement 1o be true although he has no sufficient ground for the belief. Y purchases X'
iand believing X's statement. Later on, Y finds that the land produces only 1.3 tons of rice per acre
Here X's representation is misrepresentation.

Example II The prospectus of a compamy contained a statement that the company had bees:
autaorised by Special Act of e Pariiament to use steam or mechanical power for running the traies

In fact, the authority to use the steam was subject to the approval of the ‘Soard of I'rade’. But this fucs
was not mentioned in the prospectus. Tie Board of Trade did not approve the use of steam. und
consequently the compary wound up. Tne shareholders of the company filed a suit againsi ti
directors for fraud. But the court held that ey were not liable for fraud. The directors were not guilty
of fraud, as they honestly believed that orce the Parliament had authorised the use of sieam, the
consent of the Board of Trade practically concluded. {Deny v. Peek]

Misrepresentation [Section 19}
€ effects of misrepresentation are as follows:
(a) Right to Rescind the Contract The party whose consent was caused by misrepresentation can
rescind (cancel) the contract but he cannot do so in the following cases:
(i) where the party whose consent was caused by misrepresentation had the means
of discovering the truth with ordinary diligence:
(ii)  where the party gave the consent in ignorance of misrepresentation;
(iii)  where the party after becoming aware of the misrepresentation, takes a benefit under
the contract; -
(iv)  where an innocent third party, before the contract is rescinded, acquires tor
consideration some interest in the property passing uider the contract;
(v)  where the parties cannot be restored to their original position.

TOPPER’S INSTITUTE Ph:22441914. 65255572




| MERCANTILE LAW 0

Example X, leads Y erroneously to believe that 1000 mounds of indigo are made annually at X's
Jactory. Y examines the accounts of X's factory which show that only 800 mounds of indigo have been
made. Afier this Y buys the factory. Here, the contract is not voidable on account of X’s
misrepresentation because Y after becoming aware of misrepresentation takes the benefit under the
confract.

(b) Right to Insist upon Performance The party whose consent was caused by misrepresentation
may if he thinks fit. insist that the contract shall be performed, and that he shall be put in the position
in which he would have been if the representation made had been true.

Comparison between Fraud and Misrepresentation
Similarities  There are basically two similarities in case of fraud and misrepresentation as follows:
¢a) In both the cases. a false representation is made by a party;
ib)  In both the cases. the contract is voidable at the cption of the party whose consent is
cbtained by fraud cr misrepresentation. :

Distinction  Fraud differs from misrepresentation in the following respects:

Basis of distinction Fraud | Misrepresentation
1. Intention 1A wrong representation is' A wrong representation is made

made wilfullk with the innocently. i.e. without any intention
~intention to deceive the other : to deceive the other party.
! ; !

-

| 2. Knowledge of falsehood | The person making the wrong | The person making the wrong .
| statement does not believe it to | statement believes it to be true.
| be true. {f

3.Righitoclim damages - The aggrieved party can claim | The aggrieved party cannect claim
~ damages. | damages.

or poere - ¢ " ! . .

. 4. Availability of means to , Except where silence amounts ' The aggrieved party cannot avoid |

discover the truth ' J to fraud, the contract is the contract if he had the means of |

- voidable even if the aggrieved discovering the truth with ordinary
~party had the means of diligence.

discovering  thetruth  with

~ordinary diligence.

MISTAKE

Meaning of Mistake [Section 20}

A mistake is said to have occurred where the parties intending to do one thing by error do
something else. Mistake is an erroneous belief concerning something. The mistake can be of two types
shown in Fig. 3.3.

Let us discuss them one by one:
L. Mistake of Law [Section 21]

. Typeof mistake oflaw | Eftect .
‘ (a) Mistake of Indian Law The contract is not voidable because everyone is supposed to know
‘I ; - - the law of his country.

- (b} Mistake of Foreign Law 4 mistake of foreign lasw is trecied as mistake of fact, ie. the contract
l i is void if both the parties are unde: a mistake as to a foreign law
! . because one cannot be expected to know the law of other country. |
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| Types of Mistake
Il

i

il

Mistake of Law ; | Mistake of Fact
;

b

of Indian { of Foreign Bilateral ' Unilateral
Law Law { !—_1—

Bl 1 Q |
i .
Asto | Asto Identity Nature
Subject | Possibility of of
matter . of per- Person contract
formance

Fig.3.3 Types of Mistake

IL. Mistake of Fact Mistake of fact can be either bilateral mistake or unilateral mistake.

(aj Bilateral Mistake [Section 20]: The term 'bilateral mistake' means where both the parties to
the agreemernt are under a mistake. According to Section 20, "Where both the parties to an
agreement are under a mistake as to a matter of fact essential to the agreement, the agreement
is void.” Thus, the following three conditions must be satisfied before declaring a contract void
under this section:

() Both the parties must be under a mistake

(i)  Mistake must be of fact but not of faw.

According to explanation to Section 20, "An erroneous opinion as to the value of the thing
which forms the subject matter of the agreement is not to be deemed a mistake as to a matter of fact.”
Example X buys a painting believing it to be worth Rs 50,000 whitelr fact it is worth only As 5,000
The contract is not void.

(iif)  .fistake must relate to an essential fact.
(v)

Example I A agrees to seil to B a specific cargo of goods supposed to be on its way from England 1o

Mumbai. It turns out tizat. before the date of the bargain, the shop conveying the cargo had been cast

away and the goods lost. Neither party was aware of facts. The agreement is void.

Example II A agrees to buy from B a certain horse. It turns out that the horse was dead at the time o*

the bargain, though neiti:er party was aware of the fact. The agreement is void.

Example IF A, being entitiea to an estate for the life of B, agrees to seil it to C. B was dead at the

time of the agreement, but both parties were ignorant of the fact. The agreement is void.

Bilateral Mistake as to the S:ul)&b%: An agreement is void where there is a bilateral mistake as
to the subject matter. A bilateral mistak&as to the subject matter includes the following:

® Mistake as to the existence of subject matter

(i)  Mistake as to the quantity of subject matter

(ii))  Mistake as to the quality of subject matter

(iv)  Mistake as to the price of subject matter

v) Mistake as to the identity of <vhiect matter

(vi)  Mistake as to the title of subject matter
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Example I A agrees to buy from B a certain horse. It turns out that the horse was dead at the time of
bargain though nefther party was aware of the fact. The agreement is void because there is bilateral
mistake as to the existence of subject matter.

Example II matter. 4 agrees to buy from B all his horses believing that B has two horses but B
actually has three horses. The agreement is void because there is bilateral mistake as to the quantity
of subject

Example 111 A agrees to buy a particular horse from B. Both believe it to be a race horse but it turns
to be a cart horse. The agreement is void because there is bilateral mistake as to the quality of the
subject matter.

Example IV A agrees to buy a particular horse from B «vho mentioned in his letter the price as Rs
1,156 instead of 5,139. The agreement is void because there is bilateral mistake as to the price of the
subject matter.

Examplie V A agrees to buy from B a ceriain horse. B has one race horse and one cart horse. A thinks
that ke is buying race horse but B thinks that he is selling cart horse. The agreement is void because
there is bilateral mistake as to the identity of subject matier.

Example VI A agrees to buy a particular horse from B. That horse is already owned by A. The
agreement is void because there is bilateral mistcke as to the title of the subject matter.

Bilgtergl fistake as 10 the Possibility of Perfonnance: The agreement is void where there is a bilateral
mistake as t0 the possibility of pefformance In other words. where the partics to an agreement believe
that the agreement is capable of performance, while in fact it is not so. the agreement is treated as
void. The impossibility may either be physical or legal.

by Lig[g%%[fl;%z;ke e [Section 22}: The term 'unilateral mistake' means where

only one party o the agreement is under a mistake. According to Section 22, A contract is not
voidable merely because it was caused by one of the parties
to it being under a mistake as to matter of fact.”
Example X sold Oats 10 Y by sample and 7, thinking that they were old Oats. purchased them. In fact,
the Oats were new. It was held that ¥ was bound by the contract. {Smith v. Hughes]

Exceptions: The agreement is void where a unilateral mistake relates to the identity of the person
contracted with or as to the nature of the contract.

Example I Ore Blenkarn. knowing that Blenkarn & Co. was a reputed customer of Lindsay & Co.,
placed an order with Lindsay & Co. by imitating the signatures of Blenkarn. The goods were then sold
to Cundy, an innocent buyer. A suit was filed by Lindsay & Co. against Cundy for recovery of goods.
It was held that there was no contract between Lindsay & Co. aid Blenkarn as Lindsay & Co. never
intended to coniract with Blenkarn and as such, Cundy did not get a good title and hence he must
return the goods or make payment of goods. [Cundy v. Lindsay & Co.]

Example Il A woman by falsely misrepresenting her to be wife of a well known Baron (a millionaire;
obtained two pearl recklaces from a firm of jewellers on the pretext of showing them to her husband
before buying. She pledged them with a broker, who in good faith paid her Rs 1,00,000. 4 suit was
filed by the jeweller against the broker. It was héld that there was no contract between the jeweller
and the broker as the jeweller never intended to contract with her und as such, the broker did not get a
good title and hence he must retum the goods. [Lake v. Simmons]

Exemple IH S knew that on account of his criticism of the plays in the past, he would not be allowed
entry to the performance of a play at the theatre. The managing director of the theatre gave
instructions that ticket should not be sold to S. S, however, obtained a ticket through one of his friends.
On being refused odmission t~ the theatr>. he sued for damages for breach of contract. It was held
that there was no contract between the theatre company and S as the theaire company never intended
to contract with S. [Said v. Butt]
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Example IV An old illiterate man was induced to sign a Bill of Exchange by means of a false
representation that it was a mere guarantee. It was held that he was not liable for the Bill of Exchange
because he never intended to sign a Bill of Exchange. [Foster v. Mackinnon]

But the contract shall be valid and binding in spite of the mistake as to the identity of the
parties in all those cases where the parties were willing to enter into contract with any person. Thus, ¥
the mistake only relates to the attributes or motives of the person such as creditworthiness, it will not
make the contract void. It may at the most make it voidable for fraud, e.g. in Phillips v. Brooks. One
Mr. North entered a Jeweler’s shop, selected a ring which the jeweler agreed to sell against paymen:
by Cheque which North signed in the name of Sir G B, a man of credit and standing. North pledged
the ring with Brooks. In the meanwhile the Cheque got dishonored. It was held that the contrac:
between North and the Jeweler was valid as the jeweler agreed to sell goods to the very person whe
entered the shop. Thus, the contract had -been made before the goods were delivered to North. As the
contract was induced by fraud, the jeweler could rescind the contract. However, the pledge made by
North was valid. The jeweler’s right was enly confined to filing a suit against North to recover dam-
ages.

Effects of Mistake

The effects of mistake are as follows:

(a) In case of Bilateral Mistake as to essentiai The agreement is void.
fact ; -

(b) In case of Unilateral Mistzke ‘
(i) as to the identity of the person contracted . The agreement is void.

with
(11) as to the nature of contract . The agreement is void.
(iii) as to other matter . The agreement is not void,
(c) Obligation of aggrieved party - He must restore any benefit received by him

. under the contract to the other party from whesn
 the benefit had been received [Section 64]
(d) Obligaticn of other party The person to whom money has been paid c¢-
_ anything delivered by mistake must repaycr
return it. [Section 72]
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CHAPTER 6 Legality of Object and Consideration &

Agreements Opposed to Public Policy 22

CIRCUMSTANCES UNDER WHICH THE OBJECT OR

CONSIDERATION IS DEEMED TO BE UNLAWFEUL

The object and the consideration of an agreement must be lawful, otherwise. the agreement is
void. According to Section 23 of The Indian Centract Act. 1872, the consideration or the object of an
agreement is unlawful in the following cases:

(a) If it is Forbidden by Law If the cbhject or the consideration of an agreement is the doing of an act

which is forbidden (i.e. prohibited) by law. the zgreement is void. An act is said to be forbidden by

law when it is punishable either by the criminal law of the country or by special legislation.

Example I 4 promises B to drop a prosecution which he has instituted against B for robbery, and B
promises to restore the value of the hings raken. The agreement is void, as its object is unlawful.

[William v. Bayley]

Example Il X granted a loan to t:e guardian of a minor to enable him to celebrate the minor's
marriage. It was held that X could rot recover back because agreement is void as rts object (Le.
minor’s marriagey is illegal. [C. Srir:ivas v. K. Raja Ruma Mohana Rao]

Example III A promises to obtain for B an employment in the public service, and B promises to pay
Rs 1,000 to A. The agreement is void as the consideration for it is unlawful.

Example IV X, a Hindu already married and his wife alive, entered into a marriage agreement wrth Y
an unmarried girl. This agreement is void because the second marriage is forbidden by Hindu Lav.

(b) If it Defeats the Provisions of any Law If the object or the consideration of an agreement is of
such nature that, if permitted. it would defzat the provisions of any law. the agreement is void.
Examnple 1 4's estate is sold jor arrears of revenue under the provisions of an Act of the Legislature,
by which a defaulter is prohibited from purchasing the estate. B, upon an understanding with A,
becomes the purchaser, and agrees 1o convey the estate 3 A, upon receiving from him the price which
B has paid. The agreement is void as it terders the transaction, in effect, a purchase by the defaulter,
and would so defeat the object of the ' .

Example II X borrowed Rs 1,00,00( j}. w1 Yand ugreed not to raise anv objection as to the limitation
and that Y may recover the amount eve:: fter the expiry of limitation period. This agreement is void
as it defeats the provisions of the Lav o7 Limitation 4ct. [Rama Murthi v. Goppawa]

(c) If it is Fraudulent If the object of an agreement is to defraud others. the_agreement is void.
Example I 4. B and C enter iito an agreement of the division among them of gazns acquired, or be
acquired, by them by fraud. The agreement is void, as its object is unlawful.

If the object of an agreement is to defraud vthers. the

Example II 4, being agent for a landed proprietor, agrees for money, without the knowledge of his
principal. io obiain for B a lease of land »e¢longing to his principal. The agreement between A and B is
void, as it implies a fraud by concealment by A. on his principal.

(d) If it Involves or Implies Injury to a Person or Property of Another If the object of an
agreement is to injure a person or the property of another. the agreement is void.

Example I X borrowed Rs 100 from Yand executed e bond under which-he promised to swork for ¥ .

without pay *or 2 years and agreed to puyv interest at 1035 per month and the principal amount at
onice. It was neld that the agreement was void because it involved injury i> X. [Ramsaroop v. Bansi
Mandat]
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Example II X promised to pay Rs 10,000 to Y wher 2 agreed to publish a libel (i.e. defamatory
article against someone). It was held that Y could not recover the amount because the agreement. was
void as it involved injury to someone. [Clay v. Yates]

(e) If the Court Regards it as Immoral or Opposed to Public Policy If the object or consideration
is immoral or is opposed to the public policy, the agreement is void.

Example 1 A, who is Bs mukhtar, promises to exercise his influence, as such, with B in favour of C,
and C promises to pay Rs 1,000 to A. The agreement is void, because it is immotal.

Example II A agrees to let her daughter to hire to B for concubinage. The agreement is void because
it is immoral, though the letting may not be punishable under the Indian Penal Code (45 of 1860).
Example III X let a flat to Y on a monthly rent of Rs 10.000. Y was a prostitute and used the flat for
prostitution and did not pay the rent. X carnot recover the rent if he knew the purpose otherwise he
can. {Pearce v. Brooks]

Example 1V X gave Rs 1,00,000 to Y a zarried woman to obtain a divorce from her husband. X
agreed 1o marry her as soon as she obtained a divorce. It was held that X could not recover back the
amount because the agreement was void as its object was immoral. [Baivijli v. Hamda Nagalj
Example V Agreements for past or future cohabitation are void because the consideration I which is
immoral at the time when it passes cannot become legal by passage of time [S. Yellappa v. Y. Sabu
(Bombay High Coultj}

ILLEGAL AGREEMENTS

eaning of Illegal Agreements

lllegal agreements are those agreements which are
(@)  void ab-initio, i.e. void from the very beginning. and
(b)  punishable by the criminal law of the courtry or by any special legislation regulation.

Effects of Illegal Agreements

The effécts of illegal agreements are as under:
() The collateral transactions to an illegal agreement also become illegal and hence cannot

be enforced. )

(b) No action can be taken for the recovery of money paid or property transferred under an
illegal agreement and for the breach of an illegal agreement.

(<) In case of an agreement containing the promise, some part of which is legal and other
part illegal, the legal position is as under:

Provision
. The whole agreement is altogether illegal.

Case
1. If the illegal part cannot be separated from the |
legal part
2. If the illegal part can be separated from the |
legal part

. The Court will enforce the legal part and reject
the itlegal part.

[ -

)

Example I X promises to pay Y Rs 1,000 if Y beats Z. Y beats Z and claims Rs 1,000 but X refuses 10
pay. Y cannot recover from X because the agreement between X and Y is illegal.

Example II X pays Y Rs 1,000 to beat Z. ¥ does rot beat. X cannot recover from Y because the
agreement between X and Y is illegal.

Example III X lent Rs ,.00.000 10 Y to exable him to pirchase certain smuggled goods from 7 X
cannot recover the amount from Y if he knovws the V's purpese of borrowing.

~

s
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VOID AGREEMENTS IF CONSIDERATION OR OBJECI' S
UNLAWFUL IN PART

According to Section 24, if one of the several considerations or objects of an agreement is
unlawful, the agreement is void.
Example A promises 1o superintend, on behalf of 8, a legal manufacturer of indigo and illegal traffic
of other articles. 8 promises to pay to A, a salary of Rs 10,000 a year. The agreement is void. the
object of A's promise and the consideration for B’s promise being in part unlasful.

AGREENMENTS OPPOSED TO PUBLIC POLICY

It is not easy to define the term 'Public policy’ with anv degree of precision because "public
policy’ by its very nature, is kighly uncertain and keeps cn fluctuating with the passage of time. An
agreement which conflicts with morals of the time and contravenes any established interest of sociery
may be said to be opposed to public policy. In India. it has been left to Court to hold any contract as
unizw ful on the ground of being opposed to public peolicy.

The following agreements have been held to be opposed 1o public policy:
{a) Agreements of Trading with Enemy  All agreements made with an alien enemy are iliegal on
the ground of public policy.

(b) Agreement for Stifling Prosecution = An agreement for stifling prosecution is illezal on the
ground of public policy.

Example X, who knows that Y has committed a murder, receives Rs 7,00.000 from Y in consideration
of not exposing Y. This agreement is illegal.

{c) Agreements i.i th e Nature of Maintenance and Champerty =~ Mainterance is an agreement
whereby one party having no interest in suit, agrees to assist another to maintain suit. For example. X
promises to pav Y Rs 5,000 if Y files a suit against Z. This is a maintenance agreement.

Champerty is an agreement whereby one party agrees to assist another in recovering property
and in tum is to share in the proceeds of the action
Example X, agreed to pay Rs 4.7400 to ¥ 10 enable him to file a suit for the recovery af his property
and Y promised to give him 314¢h: share in the property, if recovered. The agresment was held 1o be
champerious and void. [Nuti:ziii enkataswami v. Katta Nagl}] :

Position in England: Both of these agreements are deciared illegal and void.

Position in India: All of these agreements are not illegal. The Court will refuse to enforce such
agreements if its object is not bonafide or the terms of reward are unreasonable in the opinion of court.

{d) Agreement for the Sale/Transfer of Public Offices and Titles The agreements for the sale or
transfer of public offices or to obtain public titles like Padma Shree are illegal on the ground of public
policy.

Example X promises to pay Y Rs 50,000 if Y secures him an employment in Govt. service. This
agreement is opposed to public policy.

(e) Agreements in Restraint of Parental Rights  An agreement which prevents a parent to exercise
his right of guardianship. is void on the ground of public policy.

Example G, a father having two sons, agreed ta transfer guardianship in favour of A and also agreed
not to revoke the transfer during his life. Subsequently. j.e filed a suit for the recovery of boys. It was

held that e had a right 1o revoke his authorisy end get hack #is children. [Giddu Narayanish v. Mrs

Annie Becan] - -

~

(f) Agrez=ments in Restraint of Personal Liberty  An zgreement which unduly estricts the personal
liberty of any person is void on the ground of pubiic policy.
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Example X borrowed Rs 1,00,000 from Yon the promise that he would not, without the Ys written
permission leave his job, borrow money, dispose of his property or change his residence. It was held

that the agreement was illegal on the grownd of public policy. [Harwood v. Miller's Timber and
Trading Co.]

(g) Agreement Tending to Create Monopoly An agreement which tends to create monopoly is void
on the ground of public policy.

Example A local body granted a monopoly to X to sell vegetables in a particular locality. This
agreement is void on the ground of being opposed to public policy.

(h) Agreements Interfering with Course of Justice An zgreement which interferes with course of
justice is void on the ground of being opposed to public policy.

(i) Marriage Brokerage Contracts A marriage contract is one whereby one cr more perscns receives
money or money's worth in consideraticn of marriage.

(j) Agreement in Restraint of Marriage [Section 26] Everv agreement in restraint of marriage of
any person other than a mincr is void.

(k) Agreement in Restraint of Trade [Section 27] Every agreement by which anyone is restrained
from exercising a lawful professicn, trade or business of axy Kind, is to that extent void.

() Agreement in Restraint of Legal Proceeding [Section 28] An agreement which restricts a
party absolutely from enforcing his legal rights arising under a contract or an agreement which curtails

the period of limitation within which the legal rights may be enforced is void.

Note: The agreements referred to in (1), {X) and (1) have been discussed in detail in Chapter 7.
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CHAPTER 7. " Veid Agreements and
Contingent Contracts

MEANING OF VOID AGREEMENTS

According to Section 2(g) of the Indian Contract Act, 1872. a void agreement is an agreement
which 15 rot enforceable by law. The agreements which are not enforceable by law right from the time
when they are made, are void-ab-initio.

e following types of agreements hav2 expresshy been declared void under various secticns ¢f

the Indizn Contract Act.
Agreements by or with persons incompetent to contract (Sections 10 & 11).
Agreements entered into through a mutual mistake of fact between the parties (Sectien Z0j.
Agreement, the object or consideraticn of which is unlawful (Section 23).
Agreement, the consideration or object of which is partly unlawful (Section 24).
Agreement made withcut consideration {Section 23).
Agreements in restraint of marriage (Section 26).
Agreements in restraint of trade (Section 273,
Agreements in restraint of legal preceedings (Section 29).
Wagering agreement {Section 30).
Impossible agreement {Section 56}.
An agreement to enter into an agreement in the future.
Agreements from Nos 1 to 3 have already been discussed in earlier chapters. The other
agreements are discussed in this chapter.

)@V UR e 1

-G GO
== 0

AGREEMENTS IN RESTRAINT OF MARRIAGE

According to Section 26 of the Indian Contract Act, every agreement in restraint of the
marriage of any person other than a minor is void.
Example I X promised to marry ¥ only and none else, and 1o pay Rs 2000 in default. X married Z and
Y sued ¥ for recovery of Rs 2000. it was held that ¥ could not recover anything because the agreement
was in restraint of marriage. [Lowe v. Peers]

It may be noted that an agreement which provides for a penaity upon remarriage may not be
considered as a restraint of marriage.
Example II An agreement between nvo co-widows that if one of them remarried, she should forfeit her
right to ler share in the deceased husband's property, was not void because no restraint was imposed
upon either of the two widows from remarrying. [Roa Rani v. Gulab Rant]
Example Il Nikah Nama (Le. a marriage agreement in Muslims) which authorizes wife to divorce
kerseif and to claim maintenance from the husband on his marrying a second wife, was not vela
because no restraint was imposed upon husband from marrying a second wife. [Badu v.
Badarannessaj

AGREEMENTS IN RESTRAINT OF TRADE

According to Section 27 of Indian Contract Act. 1872, "every agreement by which anyene is
restrained from exercising a lawful profession, trade or business of any kind, is to that extent veid.”
This is because Article 19(9) of the Constitution of India regards the freedom of trade and commezce
as a right of every individual. Therefore, no agreement can deprive or restrain a person from
axercising such a right. -

Onus oi Proof  Where an agreement is challenged on the ground of its being in restraint of trade. the
party supporting the contract must show that the restraint is reasonably necessary to protect his
interests, and the party challenging the contract must show that the restraint is injurious to the public.
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Meaning of Expression 'that Extent’  The expression 'tha: extent’ may be interpreted in he sense
that only that portion of such agreement is void whjch is censidered either as unreasonable or as
opposed to public policy being in restraint of trade. The rest of the agreement would continue to be
valid.

Example I In Patna city, 29 out of 30 manufacturers of combs agreed with R to supply hint combs and
not lo anyone else. R was free to reject goods if he found that there was no market for them. It was
held that the agreement was in restraint of trade and was thus void. [Shaikh Kalu v. Ram Saran
Bhagat]

Example I1 X and Y carried on business in a certain locality in Calcutia. X promised to stop business
in that locality if Y paid him Rs 1,000. X stopped his business but Y did not pay him the promised
money. It was heid that X could not recover anything from Y because the agreement was in restraint of
trade and was thus void. [Madhub Chander v. Raj Coomeij

Example Il An agreement restraining a servant from competing for 5 years after the period of
service, was held as void. [Brahamputra Tea Co. v. E. Scarth:]

Exceptions to the Rule that ""An Agreement in Restraint of Trade is Void"

The exceptions here mean the cases where agreements in restraint of trade are not considered as void.
Such exceptions are shown in Fig. 7.1.

Let us discuss them one by one.

' Excepticns to the Rule that “An Agreement in Restraint of Trade is Void™

| L
] L

I. Under Statutory - 1I. Under Judicial Interpretations
i
‘ , ! ‘
Sale of Goodwili &L Partners’
Trade | | Sole f Service
Combinations Dealing | | Agreements
Agreements

Exceptions to the Rule that "An Agreement in Restraint of Trade is Void"

L. Exceptions Under Statntory Provisions

(8)  Sale of Goodwill [Exception 1 to Section 27): An agreement which restrains the seller of a

goodwill from camrying on a business is valid if all the following conditions are fulfilled:

(i) Such restriction must reiate to a similar business.

{i1) Such restriction must be within specified local limits.

(iii)  Such restriction must be for the time so long as the buyer or any person deriving title to
the goodwili from him, caisics on a ine dusiuess in the specificd local lumits.

ttv)  Such specified local limits must be reasonable having regard to the nawre of the
business.
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Thus, the buyer of goodwill may restrain the seller for carrying on any business similar to the
one sold by him within a certain vicinity and for a certain period of time provided the restrictions in
regard to time and vicinity are found reasonable.

(b)  Partners Agreements: The Indian Partnership Act. 1932, recognises the following agreements
in restraint of trade as valid:

(1) Restriction on existing partner [Section 11:2)]-A partner shall not cammy on any business

other than that of the firm while he is a partner.

(i)  Restriction on ouigoing partner [Section 36(2)}-An outgeing partner may agree with
his partners that he will not carry on any business similar to that of the firm within a
specified period or within specified local limits. Such agreement shall be valid only if
the restrictions are reascnable.

Liti)  Restriction on partners upon or in anticipation of the dissofution of the firm [Section
54]-Partners may. upon or in anticipation of the dissolution of the firm. make an
agreement that some or all of them will not cary on a business similar to that of the
firm within a specified period or within specified local limits. Such agreement shall be
valid oniy if the restrictions are reasonable.

(iv)  Restriction in case of sale of goodswill [Section 55(3)]-A partner may upon the sale of
the goodwill of a firm. make an agreement that such partner will not carny on any
business similar to that of the firm within a specified peried or within specitfied local
limits. Such agreement shall be valid if the restrictions are reasonable.

’ e ATY
1I. Exceptions Under Judicial Interpretations ep7 TS TN T
(a) Trade Cormbinations: Trade combinations which have been formed to regulate the businessor  * ~
to fix prices are not void. but the trade combinations which tend to create monopoly and which

are against the public interest are void.

Example I An agreement among four ginning factories to fix uniform rate for ginning cotton and to
divide the profits in a certain proportion is not void because such agreements are neither in restraint
of trade nor opposed to public policy. [Haribhai v. Sharafail] ]

Example II An agreement by nwo finms to avoid competition is void because it tends to crecte
monopoiy and is against the pubiic interest. [Jai Ram v. Kahna Ram]

Example III An agreement between certain persons lo cairy on business witn the members of their
caste only is void. (Vaithelinga v. Saminada]

Example IV An agreement among sonie ice manufacturing comparies not to self ice below a minimum
price and to divide the profits in a certain proportion is not void becanse such ugreement was made 10
regulate the business and not to restrain it. [S.X. Fraser & Co. v. Bombay Ice Mz, Co.}

(b)  Sole Dealing Agreements: An agreement to deal in the producis of a single manufacturer or to
sell the whole produce to a single dealer are valid if their :erms are reasonable.

Example I An agreement by a person to sell all the mica produced by him to the plaintiffs and not to

any other firm, and rot to keep any in stock, is valid. [Subha Naidu v. Haj Badsha Sahib)

Example II An agreement by a buyer of goods for Delhi market. not to sell them in Calcutta, is valid.

Example Il X. a seller of immitation jewellery in England sold his business to Yand agreed not to

deal for nwo years ta; in immitation jewellery in England, 1b. in real jewellery in certain foreign

countries. The first promise was held lawful. the second promise was held as void because the

restraint was unreasonable having regard to the nature of business.

(c) ice Agreements: A clause in service.agreement may or may not be in
-restraint of trade. An anals sis of some of the clauses of service agreement is as under:

'
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Clause Whether held as restraint of trade
(i) A clause to serve the employer for a | Such agreements if reasonable, do not amount to
stipulated period. | restraint of trade and hence, are enforceable.

’
q

(i) A clause to prevent the employee ' Such agreements do net amount to restraip: of trade |
' from accepting any other engagement ' and hence, are enforceabie. !
during his employment. Example Doctors employed in Govi. service are'

usually not allowed to carry on private praciice.

|
‘ (iii) A clause to prevent the employee
g . - . :
from aczepting a similar engagement |

o zfter the termination of his services. |

| (2} If a restraint is intended only to ' (a) Such agreements do net amount to restrain: of tred
| - protect  an employer against an | and hence. are enfcree able by law.
employee making use of trade | Example An employee who possesses ceriain trade |

d secrets learned by him in the | secrets, agrec not to carrv on the similar husiness |
T coursz of his employment. : daring 3 years afler the termination of service {Forster "
5 + & Sons Lid. v. Sugget] |‘
~ !

{b) If a restraint is intended to serve ‘ by Such agreemernts amount to restrain of rade and
- any other purpose (sav. to avoid . frence, are noe enforceable by lav,

compztition) Example An agreement to resfraint a servasnt from
competing for X vears afier the period of scrvice, is
void fBrahamputra Tea Co. v. E. Scarth]

AGREEMENTS IN RESTRAINT OF LEGAL PROCEEDINGS

According to Section 28. the following two agreements amount to restraint of legal
proceedings and are thus, void to that extent.
(a) Agreements Restricting Enforcement of Righis An agreement by which any party s restricted
absolutely from enforcing his-legal rights under or in respect of any contract is void fo that extent.
Example A clause in a contract provided that no action should be brougiit upon it in case of breach.
Such a clause is void because it restricts both the parties from enforcing their legal rigiis.
There are hwo Exceptions to the above rule:
Exception I An agreement between hwo or more persons o re'er to urbitration any dispute wiich may
arise bebween them, is rot ifllegal. -
Exception II An agreement in writing detiveen fwo or more persors (o refor (o arbitration wny dispute
which has already arisen, is not iflegal. '
Note: Where two courts have jurisdiction to try a suit, an agreement between the parties that the suit
should be filed in one of those courts alone and not in the cther is not imalid. [CO Milton & Co. v.
Ojha Automobile Co.J

However, an agreement not 1o go in appeal to a higher court against the judgement of a Jower
court, dees not amount to restraint of legal proceedings.

(b) Agreements Limiting the Period of Limitation An agreement which limits the time within
which an action may be brought so as to make it shorter than that prescribed by the Law of Limitation.
is void becausg its object is to defeat the provisions of law.

Example A clause in a contract’ provides that no action stonld be brought ufter nivo years. Such a
clause is void because it limits 1.2 period of limitation to nvo years which Is Jess than trie period of
Umitation (Le. three years) prescribed by tie fuw of limiiation.
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UNCERTAIN AGREEMENTS
An uncertain agreement means an agreement the meaning of which is not certain or capable of
being made certain. Such agreements are void.
Example I A agrees to sell to B"a hundred ton of oil” There is nothing whatever to show what kind of
oil was intended. The agreement is void for uncertainty.
Example I 4 agrees 10 sell to B a hundred ton of oil of a specified description, known as an article of
commerce. There is no uncertainty here to make the agreement void.
Example Il A, who is a dealer in coconut oil, agrees 1o seil to B “one hundred ton of oil.' The nature
of A's trade affords an indication of the meaning of the words, and has entered into a contract for the
sale of one hundred tons of coconut oil.
Example IV A agrees to sell to B "all the grain in my grasn.n <t Ramnagar.” There is no uncertainty
fiere to make the agreement void.
Example V A agrees 1o sell to B "one thousan:d mounds of rice at a price 10 be fixed by C." As the
price is capable of being made certain, there is 110 uncertainty iere to make the agreement void.
Example VI A agrees to sell to B "my white horse for Rs five hundred or one thousand.” There is
nothing to show which of the hwo prices was to be given. The agreement is void.
Example VII An agreement to grant a fease when no date of commencement is expressly or impliedly
[fixed is void because it is not certairn when the period of icase snall commence.
Example VIII A agrees to sell o B 10 tons of Punjab wheat. But the price is not indicated. Such
agreement is not void because in such a ease. a reasenable price shall be payable according to
Section 2 of the Sale of Goods Act, 1931].
Example IX X agreed to buy a horse from Y for Rs 3,660 and to pay Rs 100 more if the horse proved
lucky. It was held that the agreement was void because there was no mechanism to determine what
luck bad or good the horse had brought to the buyer. fGuthing v. Lynn]
Example X X agreed to pay Rs 10,000 swwhen he swas able to pay. It was held that the agreement was
void for uncertainty. [, Pushpabala v. LIC of India}
Example XI X agrees 0 a agree in future. Such agreement is void because there is no certainty whethe.
the parties w zzlgée under the future circumstances.

WAGERING AGREEMENTS (SEC. 30)

L/Meammo of Wagering Agreements
An agreement between two persons under which money or money's worth is payable, by one

person to another on the happening or non-happening of a future uncertain event is called a wagering
event. Such agreements are chance criented and thefefore, completely uncertain.

Example X promises’to pay Rs 1,000 :o Y if it rained on a particular day, and Y promises to pay Rs
1,000 to X if it did not. Such agreement is a wagering agreement.

Essentials of a Wagering Agreement
The aforesaid definition highlights the following essentials of a wagering agreement:

(a)  Promise to Pay Money or Money s Worth The wagering agreement must contain a promise to
pay money or money's worth.

(b) Uncertain Event The performance of the promise must depend upon the determination of an
uncertain event. An even is said to be uncertain when it is vet to take place or it might have
already happened but the parties are not aware of its resuit.

© Mutual Chances of Gain or Loss Each party must stand to win or lose upon the determination
of an uncertain event. If either of the parties may win but cannot lose, or may lose but cannot
win, it is not a wagering agreement.

(@) - Neither Party to have. Control over the Event Neither party should have control over the
happening of the event one way or the other.

(e) No other Interest in the Event Neither party should have interest in the happenme or non-
happening of the event other than the sum or stake he wiil win or lose.
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Examples of Wagering Agreements

()

An agreement to settle the difference between the contract price and market price of certain
goods or shares on a particular day.

A lottery (i.e. a game of chance). But parties running a Govt. approved lottery cannot be
prosecuted. .

An agreement to buy a lottery ticket.

A crossword puzzle in which prizes depend upon correspendence of the competitor's solution
with a previously prepared soluticn kept with the Editor of newspapers is a lottery and hence a
wagering transaction [State of Bombay v. R M.D. Chamarbaugwala]. But a crossword puzzle
is generally a game of skill and intelligence and hence nor a wager;

Examples of Transactions Held not Wagers

{2y

Prize competitions which are games of skill, e.g. picture puzzles. athletic competitions. For
example. an agreement to enter into a wrestling event in which winner was to be rewarded by
the entire sale proceeds of tickets, was held not to be a wagering contract. [Babasaheb v.
Rajaram]

According to the Prize Competition Act. 1933, prize competiticn in games of skill are not
wagers provided the prize morsy doss not exceed Rs 1.800.

An ngreement to contribute to a plate or prize of the vzlue of above Rs 500 to be awarded to
the winner of a horse race. [Section 30}

Centracts of insurance.

Effect of Wagering Agreemen [Seedoo 30] The effects pf wagzaring agreements are given as under:

(2)
(9)

()
(d)

©)

Agreements by viay of wager are void in India.

Agreements by way of wager have been declared illegal in the states of I Maharashtra and
Gujarat.

No suit can be filed to recover the amount wen on any wager.

Transaction which are collateral to wagering agreements are not void in India except in the
states of Maharashtra and Gujarat.

Transactions which are collateral to wagering agreements are illegal in the states of
Maharashtra and Gujarat.

Example A Cricket match is to be held between India and Pakistan. X agrees to pay Rs 1.00,000 to ¥
if India wins the match and agrees to deposit the money with Z a third person of confidence for tiis
purpose. X borrows Rs 1,00,000 from W. The implications of this case are summnarised as under:

[f*7]

The agreement between X and Y is a wagering agrecment because the performunce of an
agreement depends upon the happening or non-happenirg of a future uncertain event aitd eack:
party stands to win or loose.

If India wins the iiai li, Y (a winner) cannot recover the amount but X (a losser) can recover i

the amount has not been paid to Y. Thus, a winner cannot recover the amount but a losser car
if the amount has not been paid to the winner.
If Indlia wins the match and Z ta stakeholder) pays the money to Y fa winner), X ‘a losser.
cannot recover it from Z. [Bridger v. Savage]
The agreement between X and W svhich is a collateral to wagering agreement, is valid in Indi:
except in the States of Maharashtra and Gujarat. Thus, W can recover the money from X if the

agreement between X and Y is entered into in India except in the States of Maharashtra and
Gujarat but W cannot recover the money from X if the agreement between X and Y ix entered

into in the States of Maharashtra or Gujarat.

ISFEXCTION BETWEEN CONTRACTS OF INSURANCE AND

LA

"AGERING AGREEMENT

The contracts of insurance differ from the wagering agreements in the following respects :

TOPPER’S INSTITUTE Ph:22441914. 65255572




MERCANTILE LAW 53

Basis of distinction Contracts of insurance . i Wagering agreement :
1. Insurable interest Person having an insurable interest | Parties to a wagering agret?
can insure his life or property. - ment need not have msurable :

. interest. 1

2. Actual amount payable  In case of contracts of insurance | In case of wagering agree—l
' except life insurance, the actual { ment, the actual amount

amount pavable need not necessarily | payable is usually fixed.
e the !l amount for which thel
properts s insured. ;
3. Beneficialagainst pubiic  These arz regarded as beneficial to the - These are considered to be |
policy public potior. : against public policy. ]

4. Gamble : Such agreements do not tantamount to | Being chance oriented, these -
gamblirg as they involve the element | are closer to gambling. |
of invesiment and protection. !

AGREEMENTS CONTINGENT ON IMPOSSIBLE EVENTS [SEC. 36}

According to Section 36 of the Indian Contract Act. 1872 contingent agreements fo do or not to
do anything, if an impossible event happens are void whether the impossibility of the event is known
or not to the parties to tne agreement at the time when it is made.

Example A agrees to pay Rs 1060 if B marries C (a Hindu) who is already married to D. This

agreement is void.

AGREEMENTS TO DO IMPOSSIBLE ACTS [SEC. 56]
According to Secticn 6 of the Indian Contract Act, 1872. "An agreement to do an impossible

act is void.”
Example A undertakes to put life into the dead wife of B. This agreement is void.

RESTITUTION [SECS 64 & 63] )
Restitution means "return or resteration of benefit." The provisions relating to ‘restitution’ are

given below:

Case ' Provision

(a) When a person at whose option a contract is - The party rescinding a voidable contract must

' has received it.

(b) When an agreement is discovered to be void | The person who has received any benefit or
or the contract becomes void [Section 65]. advantage under such agreement or contract must

restore it or compensate for i to the person from

! whom he has received it.

voidable re;cmds it {Section 64].  restore the benefit to the person from whom he |

Example I A, a singer contracts withi B the manager of a theatre to sing at his theatre for two nights
every week during the next nvo mowths and B agrees to pay her Rs 100 for each night's performance.
On the sixth night, A wilfully absents herself from the theatre and B in consequence rescinds the
contract, B must pay A for t:e five nights on which she had sung.

Example IF A contracts to ~ing *or B on a specified day and receives an.advarce of Rs 1 000 but is
unable to sing due to seriow iliness on that day. Since the contract has become void. A must retum Rs

1.000to B.
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Non-applicability of the Principle of Restitution

The principle of restitution does not apply to contracts which are void ab-initio with the
exception where the minor has entered into agreement by misrepresenting his age.
Example I X pays Rs 1,000 to ¥ to beat Z. Y does not beat Z. X claims Rs 1,000 from } X can not
recover amything because this agreement is void ab-initio.
Example 11 X advances Rs 10,000 to Y a married woman to enable her to obtain a diverce from her
husbard. Y agrees to marry X as soon as she obtained a divorce. Y obtains the divorce but refuses to
marry X. X can not recover anything from Y because this agreement is void ab-initio. {Baiviji v.
Hamda Nagar]
Example III X advances Rs 10,600 to Ya married vwoman, if ¥ marries X in the event 9* death of 's
husband. Subsequently, ¥'s husband died but ¥ refused to marry X. X cannot recover ain:aing from Y
because this agreement is void ab-initio.

MEANING AND ESSENTIAL FEATURES OF A CONTINGENT CONTRACT
Meaning of 2 Contingent Contract [Section 31]

‘contingent contract’ is a contract o do or not to do something if scme event. coliateral to
such contract, does or dees not happen. Insurance contracts provide the best example of contingent
contacts.

Example I A contracts to pay B Rs 16,600 if Bs house is burnt. This is a contingent contiao:.
Example IT 4 promises 1o pay B Rs [ crore if a certain ship does not return within a year.

Essential Features of a Contingent Contract
The essential featuresof a C“’Vlr; =t Contract are shown below in Fig. 7.2.

Essential Features of a Contingent Contract |

i } |
, ‘ : 1 " —1
Dependence on a 5 * Collateral event t Uncertain event |
Future event |’ | :

Fig. 7.2 Essential Features of a Centingent Contract

Let us discuss them one by one.

{a) Dependence on a Fut:re Event: The performance of a conting:ont centract depands
upen the happening or non-happening of some future eveqt.

(b)  Collateral Event: The event must be collateral to the contract.
(c) Uncertain Event: The event must be uncertain.

Note: The performance of a contingent contract must depend upon the hsppenino or non-happening
of an event and not on the mere will of the promisor. For example. it £ promisas @ pay B Rs
10,000 if he so cheoses, it is not a contingent contract.

RULES REGARDING CONTINGENT CONTRACTS {SECS. 32 TO 36}
The various rules regarding the enforceiment of contingent contract are giver below:

Kind of contingent contract Rule regarding enforcement

‘J

1. Contracts contingent upon the Such contracts cennot be enforced by law unless and until that

happening of an uncertain ” eve... has happened. If the event becomes impossible, su\.h
future event. [Section 32] | contracts become void.
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Example I A makes a contract with B to buy B’s horse if A |
survives C. This contract cannot be enforced by law unless and
 until C dies in A's life-time.

 Example II A makes a contract with B to sell a horse to B at a
‘, :1 specified price, if C, to whom the horse has beer offered, refuses
; | 1o buy him. The contract cannot be enforced by law unless and |
! , until C refuses to buy the horse. |
. : Example 111 A contracts to pay B a sum of money when B marries -
) - C. C dies without being married to B. The contract becomes void.

-my - sempempemary

[

Contracts contingent upon  Such contracts can be enforced when the happening of that event
:ne non-happening of a becomes impossible and not befcre.

zertain future  event. Example A agrees to pay B a sum of money if a ceriain ship does
{Section 33} not return. This ship is sunk. The contract can be enforced when
tire ship sinks. |

(4

Contracts contingent upon If the uncerain event is the future conduct of a living person, such
; the futwre conduct of a event shall be considered impossible if that such person does
living perscn. [Section 34]  anything by which it becomes impossible to perform the contract
i within anv definite time.

! Example A agrees to pay B a sum of money if B marries C. C
marries D. The marriage of B to C must now be considered
! impossible, although it is possible that D may die, and that C may |
‘\ . afiterwards marry B. . Q

9

4. Contracts contingent upon | Such contracts become void if before the expiry of fixed time
che happening of an {a)such event does .ot happen, or
' uneertain specified event {b) such event becomes impossible.

within  a fixed time. Example A promises to pay B a sum of money if a certcin snip

"Section 331 returns within a year. The contract may be enforced if irie ship reo
i turns within the year, and become void if the ship is burnt within
’ the year.

Lh
l' r‘—)

ontracts comtingent upon  Such contracts can be enforced by law if before the expiry of fixed
~2 non-hoppening of an  fime-

uncertain specified event (a) such event does not happen, or

k within a fixed time. (b) it becomes certain that such event will not happen.

S [Sectien 35} Example A promises to pay B a sum of money if a certain ship
i does not return within a yvear. The contract may be enforced if the
il ship does not return within the year, or is burnt within the year.

5 6. Agreements contingent up - Such agreements are void whether the impossibility of the event is
impossible events. {Section | known or not to the parties to the agreement at the time when it is
j . made.

- Example I 4 agrees 10 pay B Rs [ 000 if two straight lines should |
" enclose a space. The agreement is void because byvo straight lines "
‘ can never enclose a space

| Example II 4 agrees to pay 8. Ry 1,000 if B will marry A's
daughter ..C was dead ar e time of the agreement The
?: agreement is void hecause Bs marriage with C can never take
| ~ place. ’ ‘

L
5
o8
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DISTINCTION BETWEEN A WAGERING AGREEMENT
AND A CONTINGENT CONTRACT .
A wagering agreement differs upon a contingent contract in the following ways:

Basis of distinction 5 Wagering agreement Contingent contract
1. Reciprocal promises . It consists of reciprocal promises. Flt mayor may not consists of
i reciprocal promises.
2. Void'valid Ttisvoid. It is valid.
3. Main/Collateral Future ¢ Future event is essential to the ] Future event is collateral to the
Event | contract. | contract
4. Nature - Itisalways of a contingent nature | It may not be of a wagering
- nature.
5. Interest of parties - Its parties have no cther interest  Its parties may have other

.in the subject maiter of the | interestas well.
-agreement eXCept wining  oOr |
losing of wagering amount.
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CHAPTER -8

- Discharge of a Contract

MEANING OF DISCHARGE OF A CONTRACT

Discharge of a contract means termination of the contractual relations between the parties to a
contract. A contract is said to be discharged when the rights and obligations of the parties under the
contract come to an end.

MODES OF DISCHARGE OF CONTRACT
A contract may be discharged in various modes shown in Fig. 8.1.

Discharg}hy Performance
A comralt can be discharged by performance in any of the following ways:
//(a)” By Actual Performance A contract is said to be discharged by actual performance when the
parties to the contract perform their promises in accordance with the terms of the contract.
(b) By Attempted Performance or Tender So far as the tenderer of performance is concerned, a
contract is said to be discharged by attempted performance when the promisor has made an
oft:g of performance to the promisee but it has not been accepted by the promisee.

-

\ZDiSE/harge by Mutual Agreement
Since a contract is created by mutual agreement, it can also be discharged by mutual
agreement. A contract can be discharged by mutual agreement in any of the following ways:
(a) Novation [Section 62] Novation means the substitution of a new contract for the criginal contract.
Such a new contract may be either between the same parties or between different parties. The
consideration for the new contract is the discharge of the original contract.

Modes of Discharges of a Contract

I
| | f 11

By . ByMutual || By Operation || By Impossibility | | By Lapse % By
Performance || Agreement | of Law of Pericrmance | i of Time | Breach 4
: i M i fil 1

——— ” ‘ !

b 1| : y t | Anticipat

Actual . Tender | | | Death Insolvency | Actuai;tl : icipatory
Performances (el 1
R Material :ame ;
i identity
Alteration At the due } 1 During the
date of performance
] : 1| performance | 1
| | — R —
Novation Rescission Alteration Remission By 3s

I express ‘mplied

- { i E repudiation repudiati
Initial Subsequent | on-

Impossibility || Impossibility ;
- —_— e k| -
| i i |
¢ Destruction Death or Alteration Remission
of Subject Personal
Matter Incapacity
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Example I A owes money to B under a contract. It is agreed between A, B and C that B shall
henceforth accept C as his debior, instead of A. The old debt of A to B no longer exists and a new debt
from C to B has been contracted. )

Example Il 4 owes B Rs 10.050. 4 enters into an agreement with B, and gives B a morigage of his
(A's; estate for Rs 3,000 in place of the debt of Rs 10,000. This is a new contract and éxtinguishes the

old.

“Rescission [Section 62} Rescission means cancellation of the contract by any party or all the
parties to a contract.
Example X promises Y to sell and deliver 100 bales of cotion on Ist Oct. at his godown and Y
promises io pay for goods on 1s1 Nov. X does rot supply tie goods. Y may rescind the contract.

(c) Alteration [Section 62] Alteraticn means a change in the erns of a contract with mutual consent
of the parties. Alteration discharges the criginal contract and creates a new contract. However, parties
to the new contract must not change.

Example X promises to sell and deliver 100 bales of coiton an Ist Oct. and Y promises to pay for
goads on Ist Nov. Afterwards, X and Y mutually decide that i:c coods shail be delivered in five equal
inscafments at Z's godown. Here, original contract hus been discharged and a rew contract has come
ino effect.

(d) Remission [Section 63] Remission means accentance by the promisee of a lesser fulfillment of the
promise made. According to Section 63, “Every promisee mav Jispense with or ramit, wholly or in
part. the performance of the promise made to him. or may ex:exnd the time for such performance, or
may accept instead of it any satisfaction which he thinks fit."

Example I A promises to peint a picture for B. B afterwards forbids him to do so. A is no longer
bound to perform the promise.

Example II 4 owes B Rs 3.05. A pays to B, and B cccepts, in satisfaction of the whole debt, Rs 2,007
paid at the time and piace at which Rs 3,000 were pavable. The whole debt is discharged.

Example 111 4 owes B Rs 3,680, C pays to B Rs 1,600, ard B accepts them in satisfaction of his claim:
on A. This pavmert is « disci:arge of the wiole claim.

Example IV 4 owes B, under a coniract a sum of money, the amount of which has not been
ascertained. A, witi:out ascertaining the amount, gives fo B, and B, in satisfuction thereof, accepts tix
sum af Rs 2,000. Ti:is is a discharge of the whole debt, whatever may be its amount.

Example V 4 owes B Rs 2,608, and is also indebted io other creditors. A makes an arrangement witi;
his creditors, including B, to pay them a composition of 30 paise in a rupee upon respective demands
Payment to B of Rs .04 is a discharge of B's demand.

(e) Waiver Waiver means intentional relinquishment of a right under the contract. Thus, it amounts to
releasing a person of certain legal cbligation under a contract. e€.g. 4 promises to supply goods to }
Subsequently, Y exempts X from camying out the promise. This amounts to wvwaiving the right of
performance on the part of V.

Dischdrge by Operation of Law
Y contract may be discharged by operation of law in the following cases:

(a) By Death of the Promisor A contract involving the personal skill or ability of the promisor *
discharged on the death of the promisor.

(b) By Insolvency When a person is declared insolvent, he is discharged from his liability up to -
date of his insolvency.  ~

(¢) By Unauthorised Material Alteration If any party makes any material alteration in the terms
the contract without the approval of the other party, the contract comes to an end.
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(d) By the Identity of Promisor and Promisee When the promisor becomes the promisee, the other
parties are discharged.

Example X draws a bill receivable on Y who accepts the same. X endorses the bill in favour of Z who
in tum endorses in favour of Y. Here, Y is both promisor and promisee and hence the other parties are
discharged.

Discharge by Impossibility of Performance
The effects of impossibility of the performance of a contract may be discussed under the following
two heads:

{a) Effects of Initial Impossibility

¢b) Effects of Supervening Impossibility

ta) Effects of Initial Impossibility

{a) Effects of Initial Impossibility {Section 56 Paras 1 and 3] Initial impossibility means the
impossibility existing at the time of making the contract. The effects of initial impossibility are as
under: k‘

| Case : Efect

| I Where both the promisor and Such agreement is void ab initio.

| promisee know about the initial Example X undertakes to put life into the dead wife of Y.

impossibility * This agreement is void.

|II. Where both the promisor and . Such agreement is void on the ground of mutual mistake.

promisee do not know about the . Example X agrees to sell his horse to Y. Unknown to both

initial impossibility . : the parties, the horse was dead at the time of making the

' “ agreement. This agreement is void.

' 1. Where the promisor alope knows 5 Such promisor must compensate for any loss which such

i about the initial impossibility ‘ romisee sustains through the non-performance of - the
\
|

' p

promise.
Example A contracts to marry B, being already married to
- C, and being forbidden. by the law to which he is subject to
! practise polygamy. A must make compensation to 8 for the

A * loss caused to her by the non-perfcmance of his promise.

—
A7
(b) Effects of Supervening Impossibility [Section 56 Para 2] Supervening 1mp0551b111ty means
possibility which does not exist at the time of making the contract but which arises subsequently
ifter the formation of the contract. The effects of supervening impossibility are as under:

“

II. Where an act becomes unlawful by | The contract to do such an act becomes void when the act
reason of some event be\ond the ! becomes unlawful. [Section 56, Para 2}
control of promisor

abcut the impossibility

. non-performance of the promise. [Section 56 Para 3]
1V. Where an agreement is discovered | Any person who has received any benefit under such
to be void or where a contract agreemem or contract is bound to restore it or to make -

it. [Section 63]
 Example X contracis to sing for Y at a concert for Rs 1, 000
- which is paid in advance. X is too ui to sing. X must reﬁmd
Rs1.000to Y.

 Case . Effect ;
I. Where an act becomes impossible | The contrict to do such an act becomes void when the act
after the contract is made ! becomes impossible. {Section 36 Para 2]

|

i

1L K here the promisor alone knows | Such promisor must compensate the promisee for any loss -
¢ which such promisee might have suffered on account of

“

becomes void - - compensation for in. to the person from whom he.received -
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Cases when a Contract is Discharged on the Ground of Supervening Impossibilitv

A contract is discharged by supervening impossibility in the following cases:

(a) Destruction of Subject Matter: The contract is discharged if the subject matter of the contract is
destroyed after the formaticn of the contract without any fault of either party.

Example I X agreed to sell his crop of wheat. The entire crop was destroyed by fire thozmh no fault of
the party. The contract was discharged.

Example II A music hall was rented out for a series of conceris on certain days. The hall caught fire
before the date of first concert. It was held, the contract "has become void on ground of supervening
impossibility’s

(b) Death or Personal Incapacity: The contract is discharged on the death or incapacity or illness of 2
person if the performance of a contract uep»nds on his persenal skili or ability.

Example X agreed 1o sing on a specified day. X fell seriousiy ili and conld no: periorm on tnat day.
The contract was discharged.

(c) Declaration of War: The pending contracts at the time of declaration of war are eitfier suspended
or declared as void.

Example X contracis to take in cargo for Y at a foreign port. X's government afterwards declares war
against the country in which the port is situated. The contraci "ecomes void wkhen the svar is declared.

(d) Change of Law: The contract is discharged if the performance of the contract becomes impossible
or unlawful due to change in law after the formation of the contract.

Example X agreed to se?l his lard to Y. After the formation of the contract, the Government issuvd a
notification and acquired the land. The contract was discharged. [Shyam Surder v, Durga]

(e) Non-existence or Non-occurrence of a Particular State of Things Necessary for Performance:
The contract is discharged if that particular state of thing which forms the basis of a contract. ceases to
exist or occur.

Example I X end Y contract to marry each other. Before the time fixed for the marriage, X goes mad.
The contrac: becomes void.

Example Il X hired a room from Y for viewing the coronation process of King Edvward VII, The
procession was cancelled because of King's illness. It was held that X was rot liable to pay the room
rent because the procession which formed the basis of the contract did not occur. (Kreli v. Henry)

Cases when the Contract is not Discharged on the Ground of Supervening Impossibility
Impossibility of performance is, as a rule, not an excuse for non performance. It means that when a
person has promised to do something. he must perform his promise unless the performance becomes
absolutely impossible. A contract is not discharged by the supervening impoessibility in the following
cases:

(a) Difficulty of Performance: A contract is not discharged simply on the ground that its perfcrmance
has become more difficult, more expensive or less profitable than that agreed at the time of s
formation.

Example X agreed to supply coal within a specified time. He failed to supply in time because of
government's restriction on the transport of coal from collieries. Here X swill no: he discharged
because the coal was available in the open market from where X could have obtained it.

(b) Commercial Impossibility: A contract is not discharged simply on the ground of commerciai
impossibility. i.e. when the contract becomes commercially unviable or unprotitable.

Example X, a furniture manufucivier agieed to supply certain furniture to Y at an agreed rase.
Afterwards, there was a sharp increase in the rates of the timber and rates of wages. Sizce, if was o
longer profitable to supply at the agreed rate, X did rot supply. X will rot be discharged on e
ground of commercial impossibility.

TOPPER’S INSTITUTE Ph:22441914, 65255572
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(c) Default of a Third Party: A contract is not discharged if it could not be performed because of the
default of a third party on whose work the promisor relied.

Example X entered into a contract with Y for the sale of goods to be manufactured by Z, a
manufacturer of those goods. Z did not manufacture those goods. X will not be discharged and will be
liable to Y for damages.

(d) Strikes, Lockouts and Civil Disturbances: A contract is not discharged on the grounds of sirikes.
lockouts and civil disturbances unless otherwise agreed by the parties to the contract.

Example X agreed to supply to T certain goods to be imported from Algeria. The goods could not be
imported due to riots ir: that country. It was held that this was no excuse for nonperformance of the

i

contract. [Jacobs v. Credit Lynnnais]

(e) Partial Impossibility: A contract is not discharged simply on the ground of im
of the objects of the contract.

Example X agreed :0 lor ¢ Boar 0 H -iy to view the naval review at the coronation of king and (ii) to
cruise round the fleet. Due to tie iness of the king, the naval review was cancelled but the fleet was
assembled and the bos: could have been used to cruise round the fleet. It was held that the contract
was not discharged. [H.B. Steambout Co. v. Hution]

mpossibility of some

Discharge by Lapse of Time

A contract is discharged if it is not performed or enforced within a specified period, called
period of limitation. The Limitatiocn Act. 1963 has prescribed the different periods for different
contracts, e.g. peried ot limitation for exercising right to recover a debt is 3 years, and to recover an
immovable property is 12 vears. The contractual parties cannot exercise their rights after the expiry of
period of limitation.
Example On I July, 20X X sold zoeds to ¥ for Rs 1,00,000 and Y has made no payment till Aug.
20X4. State the legal position as on I Aug. 20X4 if no credit period was allowed by if 2 months
credit period was aliov ¢

Solution:
Case 7aj The contract is dk: 2 g-=d by lapse of time (Le. 3 years) from 1st Juiy 20X1 because the debt
has become time barred and hence X cannot exercise his right to recover this debt.

ischarged by lapse of time because the period of limitation is yer to

Case b} The contract is ot d
expire on 31st Aug. 20X+ tLe. ? rears from the expiry of the credit periodi’

Discharge by Breach of Contract

A contract is said to bz discharged by breach of contract if any party to the contract refuses or
fails to perform his part of the contract or by his act makes it impossible to perform his obligation
under the contract. A breach of contract may occur in the following two ways:
(a) Anticipatory Breach of Contract Anticipatory breach of contract occurs when the party declares
his intention of not performiny the contract before the performance is due.

{b) Actual Breach of Contract Actual breach of contract occurs in the following two ways:

(1) On Due Date o Performunce: If any party to a contract refuses or fails to perform his part of
the contract at the tims fixed for performance, it is called an actual breach of contract on due
date of performance.

(ii) During the Course of Peryormance: if any party has performed a part of the contract and then
refuses or fails to perform the remaining part of the contract, it is called an actual breach of
contract during the course of parformance.

" Consequences of Breach of Contract The aggrieved party {i.e. the pa:ty not at fault} is discharged

: L N
from his obligation and gets rights i» 'wc::ed against the party at fault. The various remedies available
to an aggrieved party have been :f iscussed in detail in the next chapter.  ~
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CHAPTER 9 Remedies for Breach of contract

MEANING OF BREACH OF CONTRACT .
A breach of contract occurs if any party refuses or fails to perform his part of the contract or by
his act makes it impossible to perform his obligation under the contract. In case of breach, the
. aggrieved party (i.e. the party not at fault) is relieved from performing his obligation and gets a right to
; proceed against the party at fault. A breach of contact may arise in two ways, (a) anticipatory breach
 and (b) actual breach.

. ANTICIPATORY BREACH OF CONTRACT
 Meaning of Anticipatory Breach of Contract [Section 39)

Anticipatory breach occurs when the party declares his intention of not performing the contract
before the performance is due. Thus, when a party refuses 1o perform a contract even before it is due
for performance. it is called anticiratory breach.

Modes of Declaring an Intention not Performing the Contract {Section 39]
A party may declare his intention of not performing the contract in the following two ways:

(a) When a party to a contract has refused o perform kis promise.
Example X, a jarmer agrees to s¢ll to Y his entire crop of 17 tons of wheat @ Rs X010 per tun to be
delivered on 20tn OCIober On I¥ Ocio®er, X informs Y that e is not going to suppiy the ooods Xhas
committed .anticipatory breach of coriract by express repudiation.

(b) When a party to a contract has disabled himself from performing his promise in i, entirety.
Example X, a farmer agrees to sell to Y his entire crop of 19 tons of wheat ‘@, Rs 8.000 per ton to be
delivered on 20th October. On i October, X sold kis entire crop io Z ‘@ Rs 10.600 per ton. X has
committed anticipatory breach of contract by impiied repudiation.

Options Available to Aggrieved party [Section 39|

In case of anticipatory breach. the aggrieved party has the following two options:

(a) He can rescind the contract and claim damages for breach of contract with cut waiting until the
due date for performance, or

(b) He may treat the contract as operative and wait till the due date for performance and claim
damages if the promise still remains unperformed.

Consequences of Treating Contract as Operative

In case of anticipatory breach, if the aggrieved party treats the contract as operative and waits till the

due date for performance the consequences will be as follows:

(a) The promisor may perform his promise on or befere the due Jate of performance and the
promisee will be bound to accept the performance.

(b)  The promisor may take advantage of the discharge by supervening impossibility arising

between the date of breach and the due date of the performance and in such 2 case. the promisee shall

lose his right to sue for damages.

Exumple X, a jurmer ugreed to s¢il to Y his entive crop of wieat T Rs 8000 per son 1o =0 olivered i

20th October. On 1 st October, X informed Y :hat he wes not going (o supply the gao:,f.\ Yaecided 502

:0 rescind the contract. on 1st October and to wait till 20th October. On 19t October, tnie entire crop
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was destroyed by fire without the fault of either party. Since the contract had become void on the
ground of impossibility of performance, Y had lost his right to sue X for damages.

Amount of Damages :
The amount of damages in each of the options exercised by an aggrieved party will be
calculated as under:

Option exercised Amount of damages
I. When the aggrieved party rescinds the contract The amount of damages will be equal to the
at the date of breach _ difference between the price prevailing on the

- date of breach and the contrac: price.
II. When the aggrieved party does rot rescind the The amount of damages will be equal to the
contract at the date of brezch i  difference between the price prevailing on the due
- date of performance and e contract price.

Example X, a farmer, agveed to sell to Y his entire crop of 10 tons of wheat @ Rs 8.000 per ton to be
delivered on 20th Octoter. On ! st October, X informed Y that he was rot gomo to supply the goods.
Calcuiate the amount or damages which could be recovered by Y from X tay it } rescinded the contract
on I¥ Qctober when e market price of wheat was Rs 10.007 per tor. /&, If' ¥ did not rescind the
contract on Ist October and waited iill 20th October when the marker price of wheat was Rs 12,000

per ton.
Solution:
] ' ‘
A B . R
| Case Market Contaract - C=AB D E €*D
\ . . Difference Quv.in Amount
| Price - Price
Per ton tons Of
; Per ton. Per ion
13 ‘ \ ‘
(a)If Y rescinded the Contract  Rs. 10,000 Rs. 8.600 | Rs. 2.000 10 | Rs. 20,000
;‘ (b) If Y & not rescind the Rs.12.000 |Rs.8.600 Rs. 4000 10 Rs. 40,000
. Contrac: ; ‘ ” |

ACTUAL BREACH OF CONTRACT

Meaning of Actual Breach of Contract :

Actual breach of contract may take place in any of the following twoways:

(a) On due Date of Performance If any party to contract refuses or fails to perform his part of the
contract at the time fixed for performance. it is called an actual breach of contract on due date of
performance.

Example X agreed to seil to Y 1) tons of wheat @ Rs 8,000 per ton to be delivered in hwo equal
instalments on 20th October and on 21 st October. On 20th October. X refused to deliver the goods. It
is an actual Freach of contract on due date of performance.

(b) During the Course of Performance If any party has pe"tormed a part of the contract and then )
refuses or fzl's to perform the remeining part of the contract. it is caned an actual breach of contract
during the com‘:.e of perfo Wrmame.

Example X agreed to seii 1o Y ¢ tons of wheat ‘@ Rs 8.000 per 1on 1¢ be deiivered in two equal
instalments on 20th October and 2:st October. On 20th October. X delivered 5 tons and refused to

%ﬁﬁﬁff’g%g‘ﬁﬁaﬁ It is an actual breach of contract during the “"“’"%%’fff?ﬁ’{é’iﬁ"ﬁsz 55572
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_d

Consequences of Actual Breach [Section 35] .

The consequences of actual breach depends upon whether the time was the essence of the confract or
not. The consequences in both the cases may be summarised as under:

! rr . - ~ - . - B3 I
| Hhere time is the essence of a Where time is not the essence of |
| contract - a contract

I. Whether the contract beccmes .
voidable at the optien of the .
promisee

Yes ‘ No

II. Whether the promisee is
entitled 0 claim the
compensation for anv loss
occasioned tc him by the non-
performance ci the promisg at
the stipulated tI2
(i) Where p:r:cr:}:'zce Yes ; Yes

bevond the siipulated time :

is not accepied

(il) Where periormance beyend - No. uzless the promisee gives | No. eniess the promisee Zives
the snpm 2 is accepied nedee 1 the promisor o his | onpotice 0 the promisor of hus
Cimeention 0 do so. ©intention o do so.

Example X, a singer, enter fine « contract with ¥, tie manager of a theatre, 1o sing af xis fheatre iwo

nights in every week jor the zext tro months. Y ugrees to pay ner Rs 100 for cach perjoriance. U= the

sixih night, X wilfully absents riersely from tie theatre. In tk:s case, Y has the foilowing 1 0 optiors:

(a) Y may rescind the contract ond claim compensation for the loss occasioned to him by Xs failure
to sing con the si\‘"r night.

(b) Y may permit X 1o sing on the seventh night and claim compensztion tor loss from X by giving
anotice to X or his intenton to do so.

REMEDIES FOR BREACH CF CONTRACT

Meaning of Remedy

A remedy is-the course of action available to an agerieved party *ie. the perty not at Safault) or the

enforcement of a rw?rn under a confract.

Remedies for Breach of Contract
The various remedies avaiiable to an aggrieved paryy are shown below in Fig. 9.1.

Remedies Available to an Aggrieved Party

i - '
: b
: !

b M

. : K ¢ ; b Ten ]
Rescission of Suit for ‘ Suit for speeific | | Suitfor . ; Suituren
contract damage ] ; performance ‘ _ injunctio 11 ! - Quanium H

‘ meruit .
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Fig. 9.1 Remedies Available to an Aggrieved Party
Let us discuss them one by one.

1. Rescission of Contract [Section 39] Rescission means a right not to perform obligation.

In case of breach of a contract, the promisee may put an end to the contract. In such a case, the
aggrieved party is discharged from all the obligations under the contract and is entitled to claim
compensation for the damage which he has sustained because of the non-performance of the contract.

- Example X agrees to supply 10 tors of wheat to Yon 20th October. Y promises 1o pay for the goods on
its receipt. X does not supply the goods on the due date. Here. Y is discharged from the liability of
paving the price. Y is entitled to rescind the contract and 1o claim compensation _tor the damage which
ne has sustained because of non-s:pply of goods on the due date.

2. Suit for Damages Damages are monetarv compensation allowed for loss suffered by the
aggrieved party due to breach of a contract. The object of awarding damages is not to punish the party
at fault but to make good the financial loss suffered by the aggrieved party due to the breach of
contract.

In India, the rules relating to damages are based on the judgement in English case of Hadley v.
Baxendale. The facts of this case were: H's mill was stopped due to the breakdown of a shaft. He
delivered the shaft to B, a common carrier, to be taken to a manufacturer to copy it and make a new
one. H had not made it known to B that delay would result in a loss of profits. By some neglect on the
part of B, the delivery of the shaft was delayed in transit beyond a reasonable time. Held. B was not
liable for loss cf profits during the period of delay as the circumstances communicated to B did not
show that a delay in the delivery of shaft would entail loss of profits to the mill. The following rule of
law was laid down in this case: "Where two parties have made a contract which one of them has
broken, the damages which the other party ought to receive in respect of such breach of contract should
be such as may fairly and reasonably be considered either arising naturally i.e.. according to the usual
course of things, from such breach of contract itself, or such as may reasonably be supposed to have
been in the contemplation of both parties, at the time they made the contract. as the probable result of
the breach of it. ‘

Compensation for Loss or Damage Caused by Breach of Contract {Section 73]

Section 73. of the Indian Contract Act which deals with compensation for loss or damage caused by

breach of contract is based on the judgement in the above case. It states that the aggrieved party may

claim the damages as follows:

(a) Such damages which naturally arose in the usual course of things from such breach. This
relates to ordinary damages arising in the usual course of things.

(b) Such damages which the parties knew. when they made the contract, to be likely to result from
the breach. This relates to special damages.

(c) The aforesaid compensation: is not to be given for anv remote or indirect loss or damage
sustained by reason of the breach. and

(d)  Such compensation for damages arising from breach of quasi contract shall be same as in any
other contract.

(a) Ordinary Damages Ordinary damayes are those which naturally arise in the usual course of things
from such breach. These damages-can be recoserad if the following two conditions are fulfilled: -
i) The aggrieved party must suffer by breach of contract, and
(i)  The damages must be proximate (i.e. direct) consequence of the breach of contract and
not the indirect consequence.

TOPPER'’S INSTITUTE Ph:22441914, 65255572
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Measure of Ordinary Damages: In a contract for the sale of gcods, the measure of ordinary damages is
the difference between the contract price and the market price of such goods on the date of breach.
Example On ist December, X contracted to sell and deliver % tons of wheat @ Rs.8.000.per tonto Y
on i Jan. On 20th Dec. Y, afterwards. contracted to sell those goods to Z at Rs 10.000 per ton. X
failed to deliver goods on 1% Jan. when the price of the wheat was Rs 9.300 per ton. Y is entitled to
recover Rs ~5.000 [Le /Rs 9.500 - Rs &000y x 50]. Y is not cniitled to recover Rs 1.00.000 as profit
whicn wouid #ave arisen to Y from tize sale to Z because the rrofit is the indirect consequence of the
breach of corsract.

(b) Special Damages Special damages are those which may reasconably be supposed to have been in
the contemplation of both parties as the probable result of the >reach of a contract. These damages can
be recoverad if the special circumstanees which would result Iz a special loss in casz of breach of a
contract are communicaied to the promisor. e.g. loss of proiizs on account of default by the other party
to the contrac: can be claimed only when an advance netice of such damages has been given before.
Example I £ . builder. contracts to eroct and finish a Souse 2y the first of January, in order that B
may give possession of it at that time o C. 10 whom B has contracted to let it. A is informed of the
contract benveen Band C. A builis tre fwouse so badiy that. Fetore the jirst of Junuary it falls down,
and Fas to be rebuilt &y B, who, in consequence, loses the rex: which he was to have received from C,
and is obliged :0 make compensation to C for the breach of kis contract. A must make compensation to
B for :he cos: o rebuilding the fiose, for the rent lost, and for e compensation made to C.
Examplell = Z:livers o B. a corx . @ mackine o Pe delivercd witnont dolay. 10 A% mid
informing trar fiis mifl fus sieprod ~or vemi 6f the machine. 3 imreasonably delays the deiivery of
machire, arnd A, in conscguence, loses g profituble contract swith the Government. A is entitled to
receive from B, by way of compernsaiion the uveruge amount of profit, whi-::h would have been made
by the working of the mill during tie time that delivery of it was delayed, but not the loss sustained
through the loss of the Governmert cortract.

(c) Exemplary or Pusitive or }indictive Damages Exemplary damages are those which are in the
nature of punishment. The cour may award these damages in case of (1) a breach of promise to marry,
where damages shail be calculated on the basis of mental injurv sustained by the aggrieved party, (i1)
Wrongful dishonour of a cheque by a tanker. In case of wrongful dishorour of a cheque, the rule is
smaller the amount of the cheque, larger will be the amount of damages awarded. A trader may recover
such damages as wrongrul dishonour of cheque shall adverszly atfect his goodwill but a non-trader
whose cheque is wrorgtuliv dishonoured will have to prove th2 ioss of goodwill before claiming such
damages.

(d) Nominal Damages Neminal éamagces are those which are awarded where there is only a technical
violation of a legal right but the agerievad party has not in fact suffered anv loss because of breach of
contract. These damages are called mominal because they are very small. say, one rupee. The court
mayor may not award these nominal damages.

(e) Damages for Inconvenience and Discomfort 1t a party has suffered physical inconvenience and
discomfort due o breach of contract, that party can recover the damages for such inconvenience and
discomfort.

Example H win: iiis wife end children booked a ticket for a midnight train, to be transported to a
particular place where he lived. They weve, however, transporied to a wrong place and they had io
walk several miles on a drizziing nigent Gnf as a resudt, his wire caught cold and he had io incur some
medical expenses. It was held that &2 euuld recover compensation for inconvenience and not for
medical expenses for the sickwness of Zis wife because it wes very remote consequence [Hobbs v.
London & S. W Rail Co.l]
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(0 Liquidated Damages and Penalty When the parties to a contract at the time of formation of

contract, specify a sum which will become payable by the party responsible for breach, such specified

sum is called: .

6] Liquidated Damages if the specified sum represents a fair and genuine pre estimate  of  the
damages likely to result due to breach;

(ii)  Penalty if the specified sum is disproportionate to the damages likely to result due to breach.

In India, there is no distinction between penalty and liquidated damages. The Courts in India
allow only reasonable compensation not exceeding the specified sum [Section 74].
But under English law. liquidated damages are enforceable and not penalty.

(2) Stipulation for Interest The stipulations for interest mavor mayv not be in the nature of a penalty.
If the stipulation for interest is in the nature of a penalty. the court may award reasonable compensation
only. On the basis of various judicial pronouncements, the following guidelines may be adopted to
decide whether a particular stipulation for interest is in the nature of a penalty or not:

Stipulation . Whether the stipulation is in the nature of a
" penalty or not
(i) For payment of interest in case of default It is not in the nature of a penalty if the interest is
reasonatle
(ii) For payment of increased interest from the | It is always in the nature of a penalty.
date of the Contract
(iii) For payment of increased interest from the | It mayor may not be in the nature of a penalty
date of default only depending on the terms and circumstances of the
case.

(iv) For payment of compound interest on default | It is not in the nature of a penalty.

at the same rate as simgle interest
(v) For payment of compound interest on default | It is in the nature of a penalty

at the rate higher than that of simple interest .
(vi) For payment of interest at a rate lower than ‘ It is not in the nature of a penalty. .
that of original rate if interest is paid on due |
date %5

(h) Forfeiture of Security Deposit (or Earnest Money) A clause in a contract which provides for
forfeiture of security deposit in the event of failure to perform is in the nature of a penalty. In such
cases, the court may award reasonable compensation only.

3. Suit for Specific Performance Suit for specific performance means demanding the court’s direction
to the defaulting party to carry out the promise according to the terms of the contract.
Example X agreed to sell an old painting to Y for Rs 30.000. Subsequently, X refused to sell the
painting. Here, Y may file a suit against X for the specific performance of the contract.
Cases where suit for specific performance is not maintainable.
i) Where the damages are considered as an adequate remedy.
(i) Where the contract is of personal nature, e.g. contrac: to marry.
(iii)  Where the contract is made by a company beyond its powers as laid down in its Memorandum
. . of Association. '
(iv)  Where the court cannot supervise the performance of the contract. ~
) Where one of the parties is a minor.
(vi)  Where the contract is inequitable to either party.

7/
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MERCANTILE LAW 69

4. Suit for Injunction Suit for injunction means demanding court’s stay order. Injunction means an
a=der of the court which prohibits a person to do a particular act. Where a pasty 10 a coniract does
s>mething which he promised not to de, the court may issue an order prohibiting him from doing so.
Example W agreed to sing af L's tizeatre only during the coniract period. During the contract period,
% made contract with Z to sing at another theatre and refused 0 perform the corifract with L. It was
held that W could be restrainzd by injunction from singing for Z fLum eiy v. Wagner]

5. Suit for Quantum Meruit Quantum Meruit means as much as is earned. Right to Quantum Meruit
means a right to claim the compensation for the work already done. (For more details, see the next
chapter.)

Example C an owner of a magazize cugaged P to wrile a 206+ o be publisicd v fizstulments in his
magazine. After a few instalmesn:s were publisied, the publicazion of trne magazine was stopped. It was
held that P could claim paymert jur the part ¢iready publissed "Plarcre v. Culbm]
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