
MERCANTILE LAW I I 

UNIT-I CONTRACT 

CHAPTER - 1 Meaning and Essentials of Contract 

INTRODUCTION 
]\-hat is Law 

Law means a 'set of mles" Brozdly speakins, it ma? be defined as the rules s f  conduct 
recognized and enforced by the state ae. Ccr,+m! and rcguIate the csaduct of peaple. ta. Prctect their 
property and contractual ri@ts nith a vie\\ to. Securing justice. peaceful l i \  jng and social security. 

Since the value system of satiety keeps e n  changing, tht :a\\ also. Keeps changing according 
to. the changi~g requirements of rhe society. 

There are sebenl branches of !aa\ such as IntemationaC h v ,  Constitutional ia\v, Criminal law, 
Ci\ i l  law etc. E\-ery branch of la\\ rezu!ddts and controls a particular field of'zctibity. 

Why Should One Know Law 
One sbmld k n s ~  the Ban to nhich he Is subject because ignorance cf ?an is no. excuse. For 

example. if S is caught traveling in a train avithout ticket, fie cannot plead that he \\-as not aware of the 
rule rcgsrding the purchase of ticket and &erefore, he may be escus?d. In ansther example, if Y is 
causht driving scooter \vithout drib ing license, he cannot plead that he uas net aware of the traffic rule 
regarding the cbtaininy of a dri\ing license and therefore, he ma); be excused. 

What is Mercantile Law (or Commercial Law) 
hlercantile la\\ is not a separate bnnch of law. BxicalIy. it is a part of civil Ian \fich deals 

with the rights and cbii~ations of naercanrile loerson&ngout of mercantile transacti@_ns in r - s p t  
of --- rnerca-dbludes relating to. Various _--- contracts. eartnerlip. - comp&es, 
negtiable, instrument_s, insufa_rge, carriage a&-- o f m s ,  arbhatinn ek. 

What are the Sources of JIercantile Law? 
In Indis. mercantile la\\ is b ~ i i 3 l l y  an ada~tation of tfre EngIish La\\ \\ith some xodifications 

and reser\ations. mhieh are necessitated b -  the pecnli~r cccdiricas pmailing in India. The main 
sources of the Indian mercantile la\\ arc shlsnn below in Fig. : . I .  

1 
Sources of SlermntiIe Law in India 

Lit$ 
H 

1 I 
Indian Z F Jlldicirll "omsand 

Status Law Decisions Usages 
2 1 * 

Fig. 1 .I Snurces of Mercantile Law in India 

Let us discuss rhem ose b) one. 
(a) English Mercantile Law English !ans are the p;irr.nrj sGxrcr5 cf Indim llercantiiz Law. English 
ian i z;n k;?sr'd L ' Z - L ~ I ~ L O I R ~  a d  bsages 3f merch3~ts in Er;glar?s. 

(b) Indizn Statute Law The variocs Acts passed b> :he Ir,JIrlp Legislature ,re the main sources of 
meicvltilr la\\ in India, e.g. lndian Conuact Act, iS72, The Sale of G o d s  Acts, 1930. The lndian 
Partnership Act, 1932, The Kegotiable Instrunrents Act 1881, The Companies Act, 1956. 
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I (c) Judicial Decisions The past judicial decisions of English courts and Indian courts are also one of  

I 
the sources of law. Wherever the iaw is silent on a point,.the judge has to decide the case according to 
the principle of equi5- justice and good conscience. The past judicial decisions are followed by the 
courts while deciding similar cases before them. 

(d) Customs and Csages The customs and usages of a trade are also one of the sources of mercantile 
law in India. These customs and usases govern the merchants of a trade in their dealings with each 
other. Some Acts passed b> the Indian Legislature recognizes the importance of such customs and 
usages. For e m p l e .  Section B ~f che Indian Contract Act, 1872 provides "nothing contained therein 
shaI! affect an> usage of custar oY:r232 . . .'5Similrrrlq, Section 1 af The Negotiable Instruments Act, 
1581 pravides "n~thing cc?nn:rei :.7::ein shall affect an) local usaa,e relating to instrument in an 
oriental language..' 

The Law of Contract 
The la\\ of contract is conrained ir, :k Indian C::::TZ;I .Act. E S-2 nhich 
(a) deals \kith ltle general pr!ric';r[es of Pa;\ ::ixning all cznilnats, and ,€feaning and Essentials of 

Contract 1.3 
, . 

16) caters the special p r ~ n i 4 : ~ ~ ~  :cl\it~ns :, 5;c;I31 cozt rx ts  like Bailment Pledge, Indernni~. 
Guarantee and .4genc>. 

The lau o fCon tn i~  is appli:ablt 5-1 : ~ i y  tc basi~ess but abi. to all day-to-day personal dealings. In 
hct, each one of us enter Zzra 3 ~unnhcr sf CCP+-*--- ..-,,rs fmm sunrise to sunset. 
For example. 
1 .  when you purzhase a nen spay=r, c u  c r e r  Into a :ontm:t \\ ith the vendor of newspaper. 

'-7 -- \then )ou purchase milk. )or? erter Zn:s 2 conmct with the milkman. 
3. nhen >cu purchase bread and butter- )ou znter into a contract with the vendor of bread and 

butter. 
1. when >on ride a bus. 5ou enter into a conarict with the transport company. The genera! law of 

ccntrza rz!ztes ta the essentials of a tz!id ccnvzct the rules for performance and discharge of 
a  ont tact 3r.J rhr: rcmediej a\i.ibb2e t: the s g ~ r i e ~ e d  231~- in case of breach of contract. 

IcIEASJSG OF COXTRACT 
.According ta Sectian 2(h) of C s  Indim Can;rzct .tat, IS??, "An agreement enforceable by la\% 

----A - 
is a ~~7i:tr3ct." In cthr; n,>rJs, an ag;c=:-,cnt \\hi& 5313 be enforced in a court of Iaw is known as a -- - 
,-ant-9-r. On analkzing this defin;rron c; zm~rzcr  ir sp~z3rs  t l t a m n i ~ f l m i t h e  following T tho e.er:rn:s. 

(a 9 .An agrscment. 3 ~ d  
I b$ EnforsiabiIir> of an ageerei:r. 
In !he form sf an.eq:quation. it csn be s h m  n as under: 
Ccntract = An .Agreement + Enfcrceabiiit) of an agrcement 
~ a i &  question arises, 'IVhat is an dA_erzernent?"aand What is Enforceability of an agreement? 
.-- 
is an Agreement 
.According to Seclien 4 e ) b f  the Indim Contract Act 1872, "Every promise and every set of 

promises farming the consirlention for each other is an agrcement." Sow the question arises, 'what is 
promise?' .Acccrding to Section 2[b) of the Indian Contract- A c t  1872. "A proposal when accepted, 
becomes a promise." 
E-unnrple S t@r\ t:, >e!l Fzj5 ~ar_tbr Rs i,00,000 ro 1: E' accepts this o,yer. This offer ajier acceptance 
hiecot~:t._, yoli~i.\c at;tiA13 17r-o!~~i>e is trcu~ed LZS at3 agreetjletlt hrebr-een X m d  Y. - 

In ether :\,-~ds, an agreement corrsisrs sf an otTer bj one party and its acceptance by the other. 
In the f ~ i ~  *?f t::i eqijzation. i: a n  be shonn as under: _ 

Xg:<cme::i- Offer ( ~ l r  Prcposal) - .Acceptansz of Offer (or Propos?!) 
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"The .alv of contracts is not the whole law of agreements." The Ian* of contracts is the !aw of only 
those agreements which create leg{ sblisations (i.e. an obligation which is enforceable by law). An 
obligation is the duty to d o ~ n ~ t 6 d o  certain act. In other uords, the law of contract is concerned 
with only those agreements whtre the parties ha\-e the intention to create legai obligations (i-e. the 
parties are bound to do or not to do certain act). In business or cornmcrciat agreements. the usual 
presumption is that the parties intend to create :ezai obIigatiq~s. 
E.vantple Xoflers to sell his car to YJir Rs 1.bO.OGiI. Y aceepfs rltiv q&?r- It1 t h i ~  ugreetne~zr ylt'r~>li' i.> 
o'efault by either party* an action for brenc11 of conrract C ~ I I I  bt? etzjhrced throrrgh a colu-t clf hnt 
provided all the essential elenretats of a valici cori~ract ure presetit i t z  this ngreert~en_t,-- 

The law of contract is not the law of those agreements \\ hich do r;ot create legal oblizrations. In 
other words, the law of contract is not concerned ~ i t h  those agreerne~ts where the parties do nct have 
the intention to create legal obligations. In social, domestic, rncral or religious agreements. [At usual 
presu~nption is that the parties do not intend to create legal obiigations. 
E.varztple X irnlites Y to dinner. Y accepts the insitr~iior? butf~i . '~~ fn t zm ~lp. Ecru, Sca?!l:cr 1- for 
dantages because t;zeparties to this agreement do ,tot irzle1:d ro e-rcnte kga! o5!'igontiot?.\. 

MERCANTILE &J$ 3 [ 

\vJM< ~n forceability of Agreement 
-r  - An agreement is said to bT-i?iforceable by law if it creates some legal obligation. In other 

words, the parties to an agxernent must be bo$~d to perfoh their promises and in case of default by 
either'of them, must intend to sue e.g. in caSe of social-or domestic agreements, the usual presumption 
it that the parties~do not intend to create legal relations. 
Ejcample X invites his friend Y to o dinner m d  Y accepts the insitation. if Y fails to turn up /or dinner. 
X cannot go to the couri? to claim his loss. 

Similarly, in case of domestic arrangements, parties to a_pement do not intend to sue each 
other so as to make such agreements unenforceable by la\< e.g. in Ba@ur. Bauour (1919) 2 K.B. 571. 
a promise by the husband to pay his wife f 30 every month \& held unenforceable as the parties 
never intended it to be attended by legat obligations. 

' 

In commercial or business agreements the usual presumption is that the parties intend to create 
legal relations. 
Es-ample X offers to sell his car to YYkr Rs 1,00,0013. Faccepts 111:s ofler. Szrch ml agreetttent benveen 
X and Y is a contract becozlse it creates Pegal obligatio~z- In this agreement, f lX  refuses to sell or Y 
refuses to bziy, the other party confile a stiit in the cozrrt of lmr for the breach of the colttract. 

Thus, in the forrn of a graphic representation, the contract can be expressed as under: 

Contract 1 
$ 

1 t 

Thus, the whole position may be summarized as under. 

Agreement 

Type of agreerne~zf /* WJtefJ~er fhe law of cor~fracf covers slfclr agr~*e~~~enfs  
8 .  Agreements where the parties intend to " Yes 

f EnforceabiIi@ of an agreement 

create legal obligations, e.g. business 
agreements. 

\ 

El. Agreements where the parties do not So 
intend to create any legal obligation, e.g. ' I 

I social agreements I 

I k 

I I 
Proposal), 
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Thus, the law of contracts is not the whole law of agreements. 

"The law of contracts is not whole law of o b l i g a t i o ~ "  The law of contracts is the law of only those 
obligations which arise gut of  agre+n_ts, The law of contracts is not concemed with those 
obligations which do not arise out of agreeme~tta For example, obligation to maintain wife and 
children, obligation &sing from judgment of<ourts, obligations arising from torts or civil.wrong. 
Thus. the whole position may be summarized as under: 

I T ~ p e  of obligafion Whether the law of corltraci covers sucli obligation 
I. Obligations which arise out of Yes 

I ageements 
1 If. Obligations which do ;lzt x i s 2  au: of 

contract I 

11 

Thus. the law of contracts is not the whoIe law of obligations. 

Distinction between an Agreement and a Contract 
An agreement differs f r ~ &  antract in the fslla\\ ing respects: 

Bas !s qfdistitzction An ageemem I/ =I contract .--- + 

1. Ii-hat constitute? Ocerand its acceptance ; Agreement and its enforceabiiit!, 
constitute an ag-eement - 

J 
constitute a con3traVct 

1 2. Creation of legal obli~atian An agreement ma)- or ma1 not A contract necessarily create a 
create a lesal obligation 1 legal abligation 

3. O x  in ether E,er_t agreement neid not 1 All coitracts are necessarily 
I necessarily be a contract I aseernents 

4. Ending Agreement is not conrIuded or a , Contract is concluded and 
binding contract 1 binding on the concerned parties 

CL4!3SIFICATIOS OF COXTRACTS 
The bariorrs haszs on nhictn :he iontmcts can be ciassified we shoibn belo\v in Fig. 1.2. 

- - 

t Basis of Classification of Contracts , 

Creation - Execution f t, 
Flg. 1.2 Basis of Classification of Csntnets 

Contracts on the Basis of Creation 
f nOn the basis ofcreaticn. the s~ntmcts r n q  be dassified as under: 

(3) Express Contract Esprcss contract is one which is made by words spoken or written. 
&-ample IXsq-s to I" f?';;;';i-oa hz1~ tt:y earJir Rs ~.#o.nOOPt' Ysq.s to 5'7 urn ready to bzcrj-ozlr car 
f ir  Rs 1,00.000. I' II is 072 L ~ D ~ C ~ ~ ' T S  COIZ.'T~:CI maeit> or all,^. 

. . 
Erample I I S  writes a kttt r itu. 1: 'I i?*:tir- fo ,-rN !,?1- c~r_tor fi I .tJtl.000 foxoar. '' F ~ t ~ i l r f  t i  irtter :ci -y. "I 
arrz rea& to b tqyo~ t rcar - f .~~-  2s i I ,r luY.uf~!rr7~ ,rg an exprc.< co~~fracr nzadt? irt ~vrfli~rg. 

- 

( b d p l i e d  Contract An implist smtnc t  is on? nhich is made o-r- t b  h aordi syz6sn or 
nritten. It is i n f e d  From :he , - ~ n d u x   fa PZKDE or the sircunlstances of the p3rticl~_!x cast. 
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MERCANTILE LAW 5 

Erample I A transport conlpai2y runs buses on dixerent routes to cawy passengers. nzis is cut implied 
ofer by tramport company. X boards a bus. This is an implied acceptance by X ,Vow, there is an 
implied contract m d X  is bou~zd to pay the presc~ibedfmz. 
Ewmple IIX a coolie in uniform pick up tlze baggage of Y fo carry itfiol~z railacayplarfornl to the 
tmi  ~c'ithout being asked by Y to do so and F- ailo~vs it- In this case there is an. inlplied o f i r  by the 
coofie and an implied acceptance by the passenger. ,Yo~cv, therz is an implied contract behveen the 
cooIie and the passenger and the passenger is bortnd fo p e  for tire services of the coolie. 

C7? Contracts on the Basis of Execution 
8 a  'the basis of execution, the contracts may De classiPird as undrr: 
(a) Executed Contract It is a contract uhere both the parties ra the contract haw. fulfiZled their 
resctctive obli~ations under the contract 
E~anzple X offers to sell his car to YJor Rs I.OO.000. j'nccepts -15 qJkr. S cklirers the car to Y and Y 
p3-s  fi 1,00,000 to X It is ml execrrfedcol;tr~c!J/ 

w e c u t o r y  Contract It is a contract where both the parties w the contract have still to perform - 
their respective obligq&ms. - 
Esartlple X ogers to sell his car to Y f i r  RY I,OD,O@,- Y accepts -1"s 0ffi.r. If the car has not yet been 

+* 
ds--ivered by Sand the price has not jet been paid b ~ :  it is mi e.yc.cirtov contract. 

J .  
(c) Partly executed and Partly Executory Contract It is a c~.r,;ract where one of the parties to the 
ec-?mct has fidfilled his obligation and the ather pa- has still ta perform his obligation. 
E-unnlple X &em to seli his car to Y for Rs I,00.000 on a creciir of one month. Y accepts X's offer. X 
ds::-.'zers the car to Y. Here, the contract is e-~eczrted as ro X and execzifory as co 1 

Contracts on the Basis on Enforceabili,ty 
0: ?he basis of enforceability, the contracts may be classified aspnder,- - 3  
(a) Valid Conf-raet A contract which satisfies all the & n d i t i ~ n s ~ ~ c r & e & ~  %is a valid contract. 

-c --- 
E ~ a ~ z p l e  X ofer.5 to marry Y. Y accepts X's ofler. i7rh Fs a nulidcontract. 

(b) Void Contract The term 'Void Contract' is a coritiadiction in terns. But according to Section 2Q) 
~7f :5e Indian Contract Act, 1872, "A contract vhich ceases to be enforceable by law becomes void 
ni.en it ceases to be enforcgble." In other \vords, a void ~ n t n s t  i& e-mt~ct  which was $- - ----- -- 

e r z d  into b a v h i c h  p@scquently - ---A became - -- void due t*mpo&ibilityof performwc~change of him 
or-5x12 ~thc~.reason. - 

I Er\-atnple X offers to ~ ~ z a q *  Y. Y acceprs .I9s o%r. Later on I'dies. nzis contract was valid a/ the time 
qii;slioi-~zlatio/z bzrt beccrzze void on tizz dmth of 1: 

'(9 1-oid Agreement According to Scction 2(g), "'An agice;?;cr;i ;.st enforceable b) law is said to be 
\0i2." Such ageenenti are void-a -inif0 H hich means that they are unenforceable right from the time 
;he> are made. 
Evilltzple An agreement ~v i fh  a minor or api.r.von q / ~ u ~ ~ ~ o z o d  17: :~ l~ l  is voikb-initio became a minor 

I or '1 person of'lrn~so~m?d nrintl is ittcoayeter;f :o coxmrcr. 
Thus, 3 void agrzement necer matures into ;contract. 

&voidable Coatmct According to Section Z(i) of thc I n d i z  Contract Act, 1872, an agreement 
\\ hich is enfarceable 5: !a\\ 3t the option of ope or morr of the pfirties thereon but not at the option of 
:he other or orhers. is a voidable contract. In other \ \ o r d ~  "A ~oidsble contract is one which can be set 
dside or repudiated or aoided at the o6tion of the ag@e,ed FW." Until the contract is set aside or 
-2:uciiated by the aggrieved party, it remains a valid contract. For example, a contract is treated as 
i aiuable at the option of the party whose consent hzs been obtained by coercion or undue influence or 
% ~ u d  or misrepresentation. 

.- ___.__ - 
__A==- 

-- 
/ \ 
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Ex-ample X threatens to kill Y if he does not sell his house for Rs 1.00,000 to X Y sells his house to X 
and receives paymem. Here. 17s conrent has been obtaiged by coercion and hence this contract is 
voidable at the option of I: the aggrieved party. I f  Y decides to avoid the contract, he will have lo 
return Rs 1.00,000 which he had receivedfinz X I f  F does not exercise his option fo repudiate the 
contract within a reasonable time and in the meailtime. Zpurchuses that hotrsefi-om .Y for Rs 1,00,OO/J 
in good faith. I' cannot repudiate the contract. 

In case of voidable contract if the aggieled par+,\ decides to repudiate the contract, the pa* 
reszinding the contract must restore the benefit recehed b\ him under the contract to the person from 
mi2m the benefit was rzceived and the other part: is freed from his obligation to perform the contract. 7 641 

' Dirtistclion befrcqeert Foid ..l,oreernestz and Foidtlble Coiztrucr Vcid agreerner.: differs from \oldzb:q - 

c x ~ ~ c t  in the t'ollow'- - -- -- - -'- 
Basis qfdistitzction F.bidoble or;:ract JkiJ cpree~~zerd 

inp ~ s p ~ t s :  ":' 

- -  -- 

i . Void ~5-jr:i;itio It is void from the \en It is valid ~ - h e n  made and continues ta 
beginning. remain validtill it is repudiate3 b: the 

agyieved party. 
2 Uhich essential It is roid because it is voidable because the consent of a 
element of contract is an essential element sf  a \ d i d  pa* is not free. 
nIssing connact (other than free 

consent) is missing. * 

3. Enforceability It cannot be enf;irced by any It continues to be enforceable if the 
P a m -  , aggrieved party does not repudiate the 

contract. 
1. Right of third pa* Third part) does not acquire any A third pa@ who purchase. goods in 

rights. - good faith and for consideraticn before 
the contract is repudiated. acquires 
good title to those goods. I 

I 

5. Effwt of lapse of Elen on the expiry of a On the erpir) of a resenable time, it " 

reasonable time I reasona"c:,- time. it can never ma) become a valid .xxtm:t if the 
become a \did  contract. aggrieved party does 1;;: ;gcJiate the 

contract \vithin reasoo?l.!e time. 
6. Damages The question of darnages dacs The a,-ie\& pan! c e  A i m  - 

not arise. damages. 

Qe) Illegal Agreement An illegal agreement is one the object of \rhich is unlawful. Such an agreemeR: 
cannot be enforced by law. Thus, illegal agreements are ainays void ab-initio (i-e. void from the \en 
beginning). 
E~ample X agrees to p w  Y Rs 1,00,000 i fY  kills Z Y kills Z and clainzs RS 1,00,000. Y canrlof WCG:-~Y 

-5rorn S became the ageernen? behreeil .Yard I' is illegal as its object is unlmc$tl. 

&cr on collateral agreements agreements become loid. In caw of illegal agrFements. e\en the 
collateral 
E.uan~ple If in the above ee.rnq.de, X borrows Rs 1.00,01iOfLom \I' who is aware of the prrrpoxe ofthe 
.'C?LI?Z, the main agreement behveen X and I' is illegal and the agreement behveen X (~r?d ifT lc.11ish is . ;.'!aterc! ?G) ?!re mz!? agrt.eren.t is also I-oi.1- H?nce, A- cannot recDver the moneyflotrz .Y. 

Di: ,inction between Void ~greement  and Illegal Agreement Void agreemenls dger  from the Illegrrl 
.-!geemen& in the following respds: 
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/ MERCWTILE LAW 7 l  

received subsequentIy, the benefit : can not be claimed back. 
received must be restored to rfie . 

I 

\ ot!er party. 

(f) Unenforceable Contract It is a cofltract uhich is actua!l> valid but cannot be enforced because of 
some technical defect (such as not in nriting. undzr s:ami.=d). Such contracts can be enforced if the 
technical defect involved is removed.. 
Exrar?zple An oral agreement for arbitrutior~ is ~rrze?for,-zable becazcse the I'mr- requires that an 
arbitration agreement n~lrst be in ~vriting. lfthe orL;! agree!?:r?~ztfor arbitrarion is reduced to writing, iil 
will become enforceable. 

q ,cp" 
/ 

FE&S J 
OF A V ~ ~ D  COA'TR,ACT 

According to Section 10, "All agreements are contrxts if they are made by the free consent of 
parties competent to contracf fcr a la~bful considera~ion and with a Ian-ful object an0 are not 

hereby expressly declared to be void." 
The analysis of the provisions of Section 10 shons that a valid contract must have certain 

essential elements. These essential elements have been shonn below in Fig. 1.3. 

I EssentiaI Elements of a Valid .Contract f 
I - 

f I I 1 

3 I 
Free 

consent ' 
d 

11 

I I 

I I 1 1 I 
6 4 7 8 9 

I Lawful Agreement Certainty , Possibility Legal 

@je$;~'i not expressly' I of meaning , of performance 
1 declared void * 

Fig. 1.3 Essential Elements of a Valid Contract 

Let us discuss these essential elements one by one: 
1. Proper Offer and Acceptance There must he at leas: r\\o parties one making the offer and the 
other accepting it. Such offer and acceptance mcst be \did .  .An oR>r to be balid must fulfil certain 
conditions, such as it must intend to create legal relations. its temm must b2 certain and unambiguous. 
it must be communicated to the persen to \\horn it is made. etc. An acceptance to be valid must fulfi! 
certain conditio~s, such as it must be 2bselute and unqu3iified. it must be made in the prescribed 
manner. it must he communicated by an authorised persac i.=.rjre the sfTer Irtpses. 

- 

2. Intention to Create Legal Relationship ;$ere I ~ U S :  5e 29 intentien among the parties to create 3 

legs1 relationship. In case of social or domestic a c r e e m t h e  ~suai  presgnption is that the partlits 
uo -to - sreate-mship bbt in carnrncrcial or business agreements, the u a o d  

presumption is that the parties intend to create IegA relationship unless otheniise agreed upon. 
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1 MERCANTXE LAW 8 

Example X invited Y to a dinner. Y accepted the invitation. It is a social agreement. I f X  fails to senre 
dirmer to Y,  Y cannot go to the courts of law for enforcing the agreement. Similarly, if Yfails to attend 
the dinner, X cannot go to the cottrts of law for eiljbrcing the agreement. 

But even a business agreement may not be enforceable by law where the agreement so 
provides e.g. in Rose & Frank Co. v. Cromptolz Bros. ( 1  925) A.C. 445. the agreement entered into 
stated that it will not be subject to legal jurisdiction in the law courts, the agreement was not 
enforceable by law as the parties ne\er agreed to create legal obligations despite being a business 
agreement. 

3. Free Consent There must 5: fxz zonserrt @;':he parries to the contract. According to Section 11, 
consent is said to be frez aker. I: Is r.ot :at~seJ 3) (i) coer~ien. (ii)  undue influence, (iii) fraud. t i \ )  
misrepresentation. or (vj rnis:z*-:c. If 1Re consrnr sf the  parties is nct free, then no valid contract ccmes 
into existence. 
Example X+tbreaters to kili 2- ;- he doe3 r:ot it..G house ro X F agrees to sell his hotrse to X In this 
care, Ys conselit bas been 02:ir.tred by corrcioi: ctzd tfierefirz, if can rzot be regarded as free. 

4. Capacity of Parties Tfie zmies ta nn agrsement must be competent to contract. In other words, 
the? must be capzble of tnr?rizg Izto a ECR~ESE. X e c ~ r d i ~ g  to Section I I of Indian Contract Act, 
f 372- '"every persen is ccmp2:ent to c2~pra2t who is of the aLe of rnaio& according to the law to 
which he is subject and aho  -1s ,f s g ~ w n d  and is nc?t disqualified from contracting by any law to - A- I- - nhich he is subject." In orher v.arda rhe person must be maJor, must be of sound mind and must not 
be declared disquaiified from contmcting by any law to which he is subject. I f  the parties to agreement 
are not competent to confract. then no d i d  contract comes into existence: 
Example X a minor borrorcen' RF 5,.!IOTf,%un! I' and execrrfed mortgage of his property in fcrvour ofthe 
lender. This was nof a vcIid Cri~draci Ercazrse .Y is not competent to contract. Therefore, the mortgage 
~ras not valid and the None mhymced fo ilziltor could not be recoserzd. 

- t, - + p-2 . 
5,A.a~-ful Consideratiomt.%r. agrccnent must be supported by lanhl consideration. Consideration 

;Beans s & h ~ i r ( ~ ~ m r , a .  .k :~r l l i~~g  to Section 23 of the indian Contract Act, 1872, "the 
consideration is considz~d 13\\?:~i unl,-., it is Rrbidden b> law or is frauddent or inval\es or implies 
injup to the perso:l .:r propeq a)tf ac21bt.r or is immoral or is oppoacd ia public policy." 
Example I X agree, m seN h6 tgr !O F:t,r RS 1,00.000. Hei e. Y"A ,r.u~nise to par. Rs I .CIQ000 is (he 
co?rrideration for .Y., ?ro~l:ist. to w.'r' t i i ~  t cnr atzd-Ys pronzise to sel! :kt car is ilze co~zsideration for Y's 
prolnise to pay Rc I",St%fi/JD. 
Example I1 X pronzisss fo iiv;.g ..-.~er\t C P ~ I ~ Z J T I  ~rlrich Ize has initi~fed ugai?rrt Y for robbety and It' 
pronzises to restare rfze 1-tllrie +tFf;rir:?r taken The agreement is ;-a.%? becrntse the consideration is 
zm fmtfid 

# 

. 6 ,  Lawful Object The objecr cf an agcernent must be law-ful. According to section 23 of the Indian 
eontract Act, lG2 .  'Me abject is consided la~vfui unless it is forbidden by law or is frauduient or 
in~olves or implies injury to the perscn or property of another or is immoral or is opposed to public 
policj .'" 
fiample I X, Y and Z etrrzr ~I:II)  z n  dgreet~zent-for the divisron anlong tIlenz of gains acquired or ro be 
acqzrjrcd by them by fraud. Tiz~ q a l z e n t  i s  r oid becatrse ifs object is unimvfirl. 
Erample I1 X lets a gar oja i;lfrc - i ~ r  II t r  prostitute, knolving thor it ~sould be used for immoral.. 

- 7  
7 

ptirposes. The agreenzenr fr :.ri.,: w c ~ : i i ~  $6  o h  ecCr is for imnlorai purposes. 

7. Agreement not Expressly Declared Void T k  agreement must not habe been expresslv declared 
\aid under the provisicns of Sc:ti;n3 24 ti7 30 of the Indian Contract Act, 1872. Under these 
pro\ isions, agreement in-Testrain: ~f:.;anizge. agreement in restriint of legal proceedings, agreement 
in rzsmint of trade and agreement b j  \\a> of wager have been expressl_v declared void. 
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1 MERCANTILE LAW 9 

Example I X promised to marry none else except Y md i~ d&zu,": k r  lPeS 1,00,000. X morrbed ?o Z 
and Y sued X for the recovery of Rs 1,00,000. It was held t h  I- was ma entitled' to recover anything 
became this agreement was in restraint of marriage and as such void. 
Example II-Yand Y ccrried on bzrsiness in Chandni Chowk area of Delhi. Xpromised to stop business 
in ?hat locality if Y paid Rs 1,00.000. X stopped his business btrt Y did not pay him the promised 
nroirey. It was held that X ~ v a s  not entitled to recover anything because the agreement was in restraint 
of trade and as such void. 

8. Certainty of Meaning The terns of the agreement must be csrtain and unambiguous. According to 
Stetion 29 of the Indian Contract Act 1872. ageements the meaning of which is not certain or 
capable of being made certain are void. 
E-xantple X a dealer in dlflerent types oJfoils agreed PO sell 100 tonnes of oil to Y. This agreement is 
yoid on the ground of uncertaii~ty because it is not clem ~slzat k5:d of oil is itzterrded to be sold. 

If, however, the meaning of the agreement could be maze certain from the circumstances of the 
case, it will be treated as a valid ccr.Lsict. 
Esample X who is a dealer in nzrtstard oil, agreed TO sell 1 l jQ  tonnes of oil to Y. This agreement is 
ralid because the meaning oIthe agrzen~ent could be emity rncsrtai~redfrom tlze circtrmstances of the 
case. 

9. Possibility of Performance The terms of the agreement- must-be such as are capable of 
performance. ~ c c o r d i n ~ t o  Section 56, "an agreement to do an &lp-idd4' 
Escmiple I X agrees with Y to discover treastrre by riragic onci Y agrees to pay Rs 1,000 D X This 
c;,nreemeiIt is void bzcaure it is mz agreelnent to do inpossible acf. 
E~arttple 11 X agrees wish Y to enctose some area behsee.2 hvo parallel lims and Y agrees to pay Rs I 
,900 to X Tliis agreement is mid Eecazise if is an agreenzent to do an inrpossible act. 

10. Legal Formalities The agreement must comply ~vith tht  necessary formalities as to w x ~ ,  
rsgktcatbn, stamping etc. if any required in order to make it enforcea,b&l&a~v. 
Esar~lple I An oral agreen~ent for arbitration is tmenforceoble because the Imr requires that 
arbitration agreement musf be in writing. 
EKatnpk?" An oral agreemei~t for sale 01 in~mol-able property is zrnenforceable becazse the lav 
r~qzrb-es that such agreement mzrst be ill ~ c . r  iting and registered 
Ccnclusion All the aforesaid elements must be present in an ageement in order to create a valid 
contract. Ifanyone of them is missing sr  absent the agreement \vill not be enforceable by law. 
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Offer and Acceptance 

VALID OFFER 
Meaning of Offer [Section 2(a)] 
- An offer is the starting point in the making of an agreement. An offer is also called 'proposal'. 
According to Section 2(a) of The Indian Contract Act, 1872, ".4 person is said to have made the 
proposal when he signifies to another his willingness to do or to abstain from doing anything with a 
view to obtaining the assent of that offer to such act or abstinence." 

Thus. an offer involves the folloning essentiai elements: 
(a) It must be made b) one person to another person. In other words, there can be no proposal by a 

person to himself. 
Example X says to Y that lie wanrs to sell k.', czr to IzitlzxejfCJbr ILT I lakh. There is no proposal 
because there can be no proposd by a person :u ;rinrself: 
(b) It must be an expression sf rsadiness 3: :% iEIingness to dc (i.e. a positive act) or to abstain fiom 

doing something (i.e. a negz:i\ e scr 1. 
Example I X offers to sen his car to Y&r Rr 4 :L.::k. 11 is u positire acr on t!ze part of X. Excanp1e I1 X 
qfers not to$Ie a sIcit against 1- [f f7pqvsS~;rz u:rfs?~ndi~rg amount of Rs 1.00.000. If is a negatir-e act 
on the part of X 
(c) It must be made with a %iew to obtain the consent of that other person to proposed act or 

abstinence. 
Example X jokingly says to" Y"f am read to sell my car for Rs 1.000." Y, knowingly that X is not 
serious in making the offer, says "I accept ?ogr crffer.'Yn this case. X's offer was not the real' offer as  
he did not make it with a view to obtain the consznt of 1: 

Meaning of "Offerern (or 'Promisor'), Offeree (or Promisee) 
The person making the prcposa! is called the offrrer or proposer. The person to whom the 

proposal is made is called the bfferci cr ' ~ r ~ p o ~ e e ' .  
Example X says to y, 'Y want to se!!  IF car ?O FOR -%r fL I i;kIz." Here, 'to sell car' is an ofler or 
proposal. Xwho has made the qger ib ca;!sd ofLr or ~rpromisor. Y fo ~c.Fzom the offer has been made 
is cuffed the offeree or proposee. 

How to Make so 0 & r  
An oafer can be made by ar,) 221 nhich has :hz effect of cemmunicating it to anether person. 

An offer may, either be an "express cffei cr 'implied ~Yfer'. 
(a) Express 0ffe;~n express offer is one \\hi& is made b> ~ o r d s  spoken or written. 
Example I  says to Y. WiIi p u  prrrclzme nzy car -for ds 1,00,0(18?" ExanlyIe Ll X writes to Y in a 
letter. "\rant to sell my house for As 2,#0,000." 
Example IIIXadvertises in a newspaper tl~at I willpq- As 1 ,000 to ayoire who mces nzy missing 
nephew. 

ce> Implied Otter An implied offer is one which is rnzde ahen\ ise than in words. In other words. it is 
inferred fiom the conduct of the person or the circumsrances of the particular case. 
Example I A transport company runs buses on di6fereitzt rotites to cczrrypassengers. This is ail implied 
offer by the tra!lsport company to ca~paxxen_ee.rs.fhr u cerrai~z.*krt.. 
Example II.4 bid at an azrction is an irnpji~~d qfer to E ZIT. 

To \Thorn an Otter is Made 
An bffer may be 's~~mific' or 'generaI'. 
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(a) Specific Otter A specific offer is a ~ ~ s  -:,,:_zh .s -== r2 2 :=finite person or particular group of 
persons. A specific offer can be accepted CEO) 2 )  &at de5nite person or that particular group of 
persons to whom it  has been made. 
Esatnple X offers to buy car from Y for As 1.0 lakh. This offer is a specij7c ofler which has been made 
to a definite person Y. No person other than Y can accept this ofler. [Boulton v. Jones] Similarly an 
offer made to a company is an offer to a group of persons and hence a spec13c offer. 

(b) General Offer A general offer is one which is not made to a definite person, but to the world at 
large or public in general. A general offer can be accepted by any person by fulfilling the terms of the 
offer. In case of general offer, the contract is made with person nho having the knowledge of the offes 
comes fonvard and acts according to the conditions of the offer. 
Esantple I X advertised in the newspaper that hz 3vouid p q  -4s 5,000 to anyone who tracer i;, 
missing boy. Y ,  who knew abotd the reward traced thaf boy ut?d sent a telegram to X that he hadfii:,~:., 
his son. It was held that X was  entitled to receive the alnormt qfrs~rard. [Harbhajan La1 v. Harchar~~: 
La1 (AIR AN 539)]. 
Example 11 Carbolic S?lzoh Ball Co. adrertised in the ne~t-spaper that it would pay As I,O60 c, 
a~~yone  wl~o cmfracts i i@zem qfter using the stnoke ball e f the  conlpany according to the priiated7 
instrctioi2s. ,lirs Cariii uses the smoke ball accordilrg to dlr printed directions btrt .~zrbsequeniY.: 
contracted injluerlza. Oil a suit for the rewardshe lsas held el;~itled to recover the same becntrse she 
had acceped the ofer byj~ifiI1ing the fenlls of the offer. [Car2tP v. Carbolic Smoke Ball Co.] 

./- ,< 

-- -- \ 

Kdes for a Valid Offer 

I, 4 1 

Certain-gd Different from Different Proper . j I 

1 ~=bi~uo;s* I 1 a mere From an ! Communication j 
TZ- 1 '1 Declaration ( Invitation [ 

I 1 Of intention Tooffer 1 . - .. 
8 

KO term I Communi~ation i 
' The non- j i Of special terms : 1 Compliance 
! Of which 
1 Amount to 

1 Acceptance 
Fig. 2.1 Lesgi Rules fcr a Valid Offer 

Let us  discuss the rules one by one. 
(a) Iatention to Create Legal Relationship An offer must intend to create legal relations. A n  offer 
must be such that when accepted, it will create legal relationshi;,. among the parties. 

The question whether or not the parties have intenzicn to creiire legal relationship can be 
a;;swcred vZ?h referexe to type and terms cf agreement zzli the circumstances under which the 
agreement is made. (As discussed in the iast chapter.') \ 
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MERCANTILE LAW 12 1 
@) Certain and €Jna&iiguons Terms The terms of the offer must be certain and unambiguous and 
not vague, If the terms of the offer are vague, no contract can be entered into because it is not cleai as 
to what exactly the-parties intended to do. 
Example I X offers to sell to I"' a 100 tons of oil" IfX is a dealer in cosonut oil srrdmustard oil, his 
offer is not certain because it is not clear that he   cants to sell coconzct oil or mustar$oil.'But i f X  is a 
dealer in coconut oil only, it is clear that he wants to sell coconut oil. Hence, the offer is certai?. - 

Erample I .  X otters to-sell to Phis car for Rs 1.00.000 or Rs 1 .jO,UrJO. Here X s  offer is not cerrain 
because it is not clear which of the hco prices to be given by Y. 
Note: If the terms of the offer are capable of being made certain, the offer is not regarded as 
For example, X offers ro 2211 to 1-" a 100 tons of coconut oil" Here, the offer cannot be said tn -2 

uncertain on the ground fnnr it is no: clear nhar price is rs be given for oil because in such a cas: 9 
such an offer is accepted b> 3: 1-has to gt\e an!! a rm~m;lble price. 

(c) Different from a Mere Declaration of htention;~he oEer must be distinguished from a rnc: 
declaration of intention. Such statement or kclamtion mere!) indicates that an offer will be made c- - 
invited in future. 
Eraniple I A father Irrote to Zzis 15wii'sf be son-in-fav thc! his daughter would have a share of what he 
left qfter the death of his ~r*. It ~vas ;zEd that tlrz letrer :mas G mzere statement of intention and not an 
ofrer. [Farine v- Fickar] 
Example I I X  a broker ofJlzi~rbai wrore to I'a nrercl~ot?r qf Glm-iabad stating the terms on which he 
is ~siili~ig to do bzisiness- It Ira3 Ireefd tizizt the letter 3 m  a were statement of intention and not an offer. 

" [Devidatt v. Shriram] 
Example III A notice that the goods stated in tile notice 1rd1 be soid by tender does not amount to an 
offer to sell. [Spencer v. Hardin& 
Example IY An aztctionezr adsertised in a newspaper that a sale of oftice furniture will be held on a 
particular d q .  3fr. .Y 3vifh the intention to be-fiirniture canle_fi-om a distant place for the auction bzrt 
the ccliction was cancelled. It ;vus held that Jir. S cannotJfile a suit agaimt the auctioneer for his loss 
of tfmz and e-x-perms Geca~isr tJze advertisemeilf was merely a cleclarafion ofintention to hold aztction 
arldrrot an offer to sell. [Harris c .Sickersoq! 

(d) Different from an Invitation to Offer An &Te. must be distinguished from an invitation to offer. 
In case of an invitation to offer. rhe person making an invitation invites others to make an offer to him: 
It is prelude to an offer in\ iting negotiations t.r przlimina~ discussions. 
Exn~r~ple I Goo& 31 ere dispirpcl i~ tire slrop_Gr sale \sith price tags attached on each article and self 
service system was there. Oi;e CIl5dr;)lnCr ~elecfe~ii the goods. It was Ireld that the display of goods was' 
only an intention to o#>r and the sslection oj:;:e gooak was an offer by the customer to buy and the* 
co~zfract was made ie~hen the cashier accepted fkz ofler to buy and received the price. [Pharmacezctical 
Socieg ofGreat Britain v. Boots Cash Cltemists Ltd] 
Exa~nple I .  A prospectzls r'.~ssued by a c o m p a ~ - f i r  subscription of its shares and debentures is only an 
itwitation to general public ro make an offer to b q  f l~e  shares'debentures which mayor may not be 
acccpted by tite compmq-. 
Sirnilart?; an advertisement inbiting quotations of Io~es t  price in response to an enquiry amounts to 
invitation to offer but not an offer capable of acceptance. e.g. in Harvey v. Facie (1893), X sent a 
tefegram to Y asking "\Yill you sell us Bumper Hall Penn? Telegraph Lowest Cash Price." Y replied 
through a tefe-m "Lo~est Price for Bumper Hall Penn f 900." X replied telegraphically stating "We 
aGpx to bu) Bumper Hall Penn for f900 asked by you." Held. the quotation of price by Y was a mere 
invitation to offer. Consent o fS to  purchase the estate for £900 nas an offer. 

- 
- - .  

(e) Commnnication An ofier must be communicated to the person to !\horn it is made. An offer is 
complete only when it is zOIIJPZunicated to the afferee. Cnz can accept the offer only when he knows 
about it. Thus. an offer accepted without its knowledge does not confer any legal rights on the 
acceptor- 
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Example I G sent 'is servant L to trace his lost nephew. When the servant had lefr, G announced a 
reward of Rs 500 to anj-one who truces the missing boy. L found the boy and brought him home. When 
L ccune to know about reward Ire filed a suit against G to recover the reward. It w*m held that L was 
not entitled the reward because he did not know about the reward when Ile found the missing boy. 
[Lalntmz Shukla v. Gazrri Dutfl 
Example ll S ofered a reward to anyone who traces his lost dog. F brotrght the dog without any 
knowledge of the qgeer of reward. It ~vm held that F was not entitled to the reward because F cannot 
be said ro ] m e  accepted the oger which he did not know. [Fitch v. Snedakd 

(%So Term the I\;ensompIiany_le of which Amounts to Acceptance The offer must not contain a 
term the noncornpFiance of \\hi& ~ s u l d  amount to acceptance. It means that while making the offer. 
the ofkrer can nct s3y that if offer is not accepted before a certain date, it \\i l l  be presumed to have 
been zcctpted. 
Example X writes n letter to E: I offer to sell my car far Rs 1.00.800. If I do not receive your reply b) 
Fridaj- -tx& E shall assume that you have accepted the ot-fir. Here if Y does not reply, it does not mean 
that LC has accepted xhe offer. 

(g) Communiation of Special Terms or  Standard Form Contracts The special terms of the offer 
must z!so be conrnunicated along nith the offer. If t h ~  special terms of the offer are not 
communicated, the offers  will not be bound by those terms. The question of special terms arises 
genenil! in case of standard fom of cclntracts. Standard coflracts are made \vith big companies such 
as insur,r.ce companies, miluqs.  shipping compmies, banking companies, hotel companies, dry 
cleaning companies. Since such cempanies are in position to exploit thctveakness of general public by 
including certain terms in the contract nhicfi may limit their liabilities, it IS provided that the special 
terms of the offer must be brought to tbe noiice of gzne~al public. 
Esanlple IXpurchased a steanler ticket for trmeilir~gfronl Dablin to White Hmen and on the back of 
the tick&, certain cor~rlitions were printed one of which excluded the IrabiIity of the company for loss. 
injury or de?ay to thepassengers or his711ggage. -Yner?er looked at the back of the ticket and there IVQS 

not~ri?zg to drmo his attetztion to the condftiom printed on die back side. His lzrggage was lost h i e  lo 
the negligence of the semt1trt.s of the shipping company. It was held t k a  X was entitled to claim 
cort~penratiom ,%r the hoss of his luggage in spite of the erenzption clmrse because there was 910 
indication on tlteface c5fthe ticket to h v  his attention to tli: special terms printed on the back oJt11.e 
ticket. [Handerso?~ 1.. Sfe~erzson] 

- 

Esarnple II P deposited his brrgs in the cioakroo~t~ at a rm-11t.q station. On the face of the receipt the 
~rord.  'see back' arerz pri~tted.. Oire oj- the conditions printed on f l ~ e  back was We Iiabiliv of the 
mihsay co)?ipany SII(IN be lirniredfor aory package to 310'. p4 bag war lost arid P clain~ed rhe.nctual 
vnlrre ofbng anzounring to S24. P admitted knowledge of the coizditionpri?zted on ilze back btrt deni~d 
/zavii?g rras' it. It ~vas  Ireld tkat P could recover onlr SIO-becaase the railways had given renunable 
sr&?cicnt izotice on-the-bbce ofthe ticket as to tile e-ristence o~~co?~dii@m. [Furker v. SE Rail Co.] 
Notes: 
( i )  In case the specid conditions arc pn'ntcd in a Imyage \\hich the sfferee does not understand. 

LP is the otferee's d r r ~  to ask fcr the translation of the condition before accepting the offer and 
if he does nst ask. it shall be presumed that he ho\ss  them and he \vill be bound by them. 

(ii) The specist terms and conditions must be brou9t to the kns\\.ledg,e of the offeree before the 
contnct is canc!uded and not afienvards.' A subsequent communication will not bind the 
acceptor unless he himself agrees thereto. For example, hlr. .Yand Mrs. X hired a room in hotel 
for a week. Whcn 'ihey entwzd the room. they found a notice on the wall disclaiming the 
ou-nets lizbilirl; fer damages, loss or theft of ar&icles. Some of their items were stolen. Tt was 
held that m n e r  nas Liable because the notice was not a part of the contract as it came to the 
howledse ,ef th:: customer after the contract was entered ;?to. [ONey v. Marlborough Court 
Ltd.] 
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(iii) The special terms and conditions must be reasonable. What is reasonable is a question of facts. 
If terms and conditions are unreasonable, the. other party will not be bound by them. Far 
example, if a dry cleaner limits his liability to 25% of the market price of the article in case of 
loss, the customer will not be bound by this condition because it means that the dry cleaner can 
purchase garments at 25% of the market price. In Lily White Drycleaners v. Munnuswamy AIR 
I966 (Mad.), the receipt issued by the drycleaner stated that the drycleaner would be liable 
only to the extent of I0 times the dry cleaning charges in the event of any damage to the 
clothes. Held, such a clause was unreasonable and opposed to public policy, and therefore. 
couldn't bind the parties. 

Meaning of Cross Offers 
Two offers \>hich are similar in a11 rcspects made by tuo parties to each ~rhet.  in ignorance cf 

each othefs offer are known 3s 'cross offers'. Cross offers do not amount to acceptarm of one's offe: 
b) the other. Hence, no contraci is entered into on cross offers. 
Example Xof dgra sends a letter by post to Yof Delhi offering to sell his car for Rs I lakh. The letter 
is posted on lS Jmuoq- and the same day, F of Delhi sends a letter by post to X of .4gra ogering to 
buy X's car for Rs 1 lakh nrese two ietters cross each other. Y's letter is merely an ofler and not the 
acceptance of X s  ietter- Here, bofh the parlies are making offer and no part). Izas accepted the ofler. 
Therefore. ru, contract i?as %een entered into. Ifthey want ro enter iiro a confiact, at least one ofthem 
musr send his acceprmce 10 tire eyer nxade 0-F the other. 

Meaning of Standing Offer 
An offerof a continuous nature is known as 'standing offer' . A standing offer is in the nature 

of a tender. It is-the same thing as an invitation to an offer. A cmtract is said to have been entered into 
only when ai order is placed on rhe basis of the tender. 
Example X Ltd. requires a jarge qzrantiiy qf certain goods during the I 2  months period and gives an 
advertisenrent inviting tender in tire ieadilzg ,one,c-spaper. Z ~ubrnilted the tender ro strppi). those goods 
at a spe@j?c rate. Z's fader is ~ccepied or approved. .Vow. Z's tender becomes a standing qffrr. Each 
o r d e r g i ~ e ~  by XLtd. rsiil be mi acceptaizce of the oHer. 

ACCEITJWCE 
Meaning of Acceptance 

Acceptance x a n s  giking consect to the offer. It is an expression by the ott'eree of his 
uillingness to be bcnnj  b: the terms af the offer. According to Sectizn 2(b) of the Indian Contract 
Acf 1872, "A propu-.al is said to be accepred nhen the person to \.\h~in. the proposal is made signifies 
his assent thereto. A prcposal nhen accepted becomes a promise." 

in other words, an acceptance is the consent $\en to offer. 
Example X oflers to seil his car to Y-fir Rs I.00.000. Y agrees to buy she car for .% 1.00,QOO. Ys act 
is an acceptance of -Ys q@r. 

FVho Can Accept 
In general, an oliir can be accepred on\> bj  the person or persons to \\horn it i s  made. The 

specific answer to this quesrian can 62 gi\ en \\ith reference to t> pe of offer as under: 
(a) In Case of Specific Offer An offer made to a definite person or particular group of persons (called 
specific offer) can be accepted only b) that definite person or that particular group of persons to whom 
it has been made and none eke. 
Example X sold his bzisi?~e>s to I' zit this-tkct :r m trot knolc n to an old czistonzer 2. Zplaced an order 
;sr certain goods to X 0~ name. 1' vripplieii thwe ~ods  to Z. It was held that there was no contracr 
benreen YandZ becmrse Z never made a?g. q$>r lo I-. fBou1to11 Y. Joncs] 

x 

TOPPER'S ~ S T f T t T E  Ph:22441914,65255572 



I MERCANTILE LAW 

(b) In Case oi  General Offer An offer made to the world at large or public in general (called gener 
offer) can be accepted by any person having knowledge of the offer by fulfiliing the terms of the ofie 
Example A Company advertised that it wouldpay SIOO to anyone who contracts influema afler lisi~ 

the smoke balls of the company according to the printed directions. Mrs Carli I used the snroke boQ 
according to the printed directioris but subsequently she contracted iqfluema. She filed a suit@r tl 
reward. It was held that she was entifled to recover the reward becorrse she had accepted the offer l 
contplying with the t e r n  of tlle zrfler. [Cmlil v. Carbolic Smoke Ball Company) 

How to Make Acceptance 
Like an offer, an acceptance may also be either an 'implied acceptance' or "express acceptax 

(a) Express Acceptance An express acceptance is one mhich is made by words spoken or written. 
Example X says to y, '\Vill you purchase my car for Rs i.oa.0003" Then Y says, "I am read! : 
purchase ),our car for Rs 1.00,000." 

(b) Implied Acceptance An implied acceptance is one \\\.hich Es made othen\-ise than in words. I 
other words, it is inferred from the conduct of the person or the ~ircumstances of the particular case. 
Example 4 transport cpmpany runs buses on different routes to c a q -  passengers. X, a passense 
boards the bus. XS act is an implied acceptance by Xand he is bcund to pay the fare 

Legal Rules for a Valid Acceptance I 
An acceptmce to be valid must' fulfil certain conditions whish 3~ s h o w  below in Fig. 2.2. 

I Conditions for a Vatid Acceptance I 

I 

Fig. 2.2 Conditions for a Valid Acceptance 

1 

om, 7'0 MLOIII 1 ~ liL limit T BeLore lapse I 

(a) Absolute and Cnqualified According to Seetion 7(1) of the Indian Contnct Act, 1872, "In ordc~ 
to convert a proposal into a promise, the accepfmce must be absoiute and unqualifTed.~means. iR2 

an offer must be accepted as it is without any reservation, \ariation or condition. A qualified a K .  
conditional acceptance amounts to marking of a counter offer uiaich puts an end to fne original offe 
and it cannot be revived by subsequent acceptance. 
Exatnple I Xofered 10 scll his carlor Rs 1,00,li00 to X B agrct.d to bzr). it for RS 90,000. Y's act 5 
cotrnter qfer cord not an acceptance ofX3 ofler- -b1~1. i f l - a c c e ~ : ~  the origitlal offer to btly the car-fob 
Rs 1,00,000, X )rill not be botrnd to sell the Iroz~se becalm 1-5 coutiter offer has pzrt an end to a;:, 
original ofler. PihnE Cf~a~zd 1: d rnar .ot/1] 
Esatrzple IIXoflerzd to sell hso plots of land to I'at u eertaiti p.ric'>. fr  ccccpted the offer for one i ~ ' . t :  

It ~vos held that the accepfance was not valid becatae it lrns tzo~-:i,r the I r  ;role of the offer. [Bhmr-ail : 
Sadula] 
E-unmple 111 At an mrctiotr sale, Xs bid was prmisionally nccqrt~,;' at ut? nttction sale. Tire crcceptcl~:, c 

\cpcrs strbject to cot~firm%.fion X withdrew his bid Eeforr C O I ~ * ~ ~ I J I U ~ ~ L ) ~ ~ .  It )tsas held that X c<):r _ 
~vithdrmv his bid befor2 cotIf;rtnation b z c m e  the c;cceL ?~:c< rras trot t:h.soltrte b trt subje-ci :r 

confirmation. 

is to be 
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i. 1 (b) Manner According to Section 7(2) of the Indian Contract Act, 1872, the acceptance of an offer 
must be given in the foIlowing manner. 

(a) If the proposal does not prescribe the The offer must be accepted in some usual 
manner in which it is to be accepted. and reasonable manner. 

@) If the praposal prescribes the manner The offer must be accepted in the 
in \~chich it is to be accepted. Prescribed manner. 

231e consequences of not accepting the ofler in the prescribed man~ler: If the offer is not 
accepted in the prescribed manner, the offerer may approve or reject such acceptance. If the offerer 
\%ants to reject it, he must inform the acceptor within a reasonable time that he is not bound by 
acceptance because it is not in the prescribed manner. If he does not do sa ithin a rzascnable time the 
presumption will be that he doesn't mind the offer being accepted in a differsrt mode and \\if! be 
bound b>- such acceptance. 
Example X of A p  sztzdr a letter by post to Y of Delhi ofleririg to hrs car for R) 1.0/1.000 arid also 
writes "sendjozir rcccptance by telegram." I'sends Itis acceptancz ?I) on ordinav letter. .Y cat; rejeer 
such acceptance on the ground that it was not accepted in lhe prescribed manner. But if'he does not 
iq6m Y within the reasonable time, he shall be deemed to have accepred such acceptance at;d a valid 
contract ,rill be formed between Xand Y.  

(c) Cornrnnnication The acceptance must be signified fie. indicated or declared). In other \\or&. rhe 
acceptance is cornplere only when it has been communicated to the offerer. A mers mental 
determination to accept is no acceptance in the eyes of lau unless there is some external manifestation 
of that determination by wvords or conduct. 
Ew~npIe X oflered to supply coal to a Raihuay Compmzy. The manager of the company accepted the 
oger andput it in the cfrawer of his table and forgot all about it. It was hereld that no conti-uct ~ras made 
because acceptance was not conlmunic~ted. Brogden v- Metropolita~? Railway Co.] 
Ncte: In case of acceptance made by post, the proposer becomes bound by the acceptance as soon as 
the properly addressed and starnped letter of acceptancz is duty posted even if such letter of 
accepuacz is lost or delayid in post. 

(d) By- Whom Acceptance must be communicated by the sfferee himself or by a person ~ h o  has the 
authc:i:q to accept. In other \vords. if acceptance is cc.r.rr.snicated b> an unauthorised person, it wiH 
not - civs rise to legal relations. 
Exanlple P applied for the post of a headmaster in 2 s-hooi. The managing committee passed a 
resolcri~n approving P to the post but this decision \vas nat :emmnniated to P. But one member of 
the  mazing committee in his individual capacity mu' xvlthout an) authority infonned P about the 
decis:cn. Subsequentb, the managing committee canceiied its resolution and appointed someone eke. 
P filed a suit for breach of contract. It was held that Ps suit \+as not maintainable bscause there was no 

- comunication of acceptance as he \\.as not infonned about his appointment by some authorised 
person. (Powell v. Lee] 
Xo te: 

The communication of acceptance is not n e c e w  in case of unilalerat contracts uhere the 
offerer prescribed a particufar mode of acceptance. In such cases. it is sufficient if that prescribed 
mode is followed as in case of Carlit v. Smoke Ball Co. and Hrr Bha,;Jiii Lril\ . Harclza?iz La/. 

(e) To Whom Acceptance must be communicated to the offerer himself. In other ~ o r d s .  if acceptance 
is communicated to an unauthorised person, it will not give rise to Ie@ relations. 
Example F offered by a letter to bzg- his nephew's horse for f3?, sqin;. '?fl hec1.r- i:o itzort, about hirrz, I 
s m  &wide;  :A,- horse :zfi:e."-,?he  phew sent rn r,p& at 011 bzrt fukf B hi5 rlrir ltjo~zeer. nor to sell 
that particular horse as he infended to sell that horse to F. B sold ti?< horse by i ~ : ~ r n k e :  It was held 
thar F will not succeed becarne his nephew had not comlmicafed c;i~-epfcince to hijrz. [FeltC~ouse v. 
Bind/kyJ 
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I MERCANTlLE LAW 17 1 
(f) Time Limit The acceptance must be given within the time prescribed (if any) or within a 
reasonable time (if no time is prescribed). What is reasonable time depends upon the facts and 
circumstances of the case. 
Exanlple An qrer to buy shares of a coinpany was made iiz June but the acceptance was 
comnjuilicated in -1-ovember, ir was held that the oserer was not bound by the acceptance because the 
acceptance was nof giren ~ ~ ' i t l ~ i n  a reasonable time. [Ramsgate Victoria Hotel Co. v. -%fontefiore] 

(g) Before Lapse of Offer The acceptance must be given before the offer lapses or is withdrawn. In 
other wvords, if an acceptance is made afier the lapse or uithdrawal of the offer, it will not give rise to 
legal rzlations. 
ExampleXofferzd by a letter to sell his car for Rs 1.00.000. Subsequently. X withdrew his offer by a 
teleprn which \\-as duly received by Y. Aftzr the receipt of telegram, I'sent his acceptance to X. In 
this csc .  the acceptance is invalid because it isas made afizr the effective wsithdrawal ofthe offer. 

COJl3IfSNICATIOS OF OFFER Ar\B ACCEPTAYCE 
The communication of offer and acceptance must complete so as to bind the concerned parties 

because as soon as the communication is complete the parties loose the right- of withdrawal or 
remcsrion. The legal prsaisions relating to the communication of offer and acceptance are as under: 

(a) Communication of Ofter The communication of offcr is complete when it comes to the 
kno\ifedge of the person to n h ~ m  it is made. In case an offer is made by post i t s  communication will 
complc:e when the letter corrbining the offer reaches the of5eree. 
fia~n$le X of dgra sends a letter by post to Y of Delhi qfering to sell his car for Rs 1,00,000. The 
letter is posfed on 1st Jai?n~iy and this letre.- reaches on Tt11 Janzlary. The con~mtrnication of the ofer 
is complete on 7th ,irn?ueiy. 
Note: .4n offer accepted without its complete communication does not bind the offerer. 
Esnt,tple In case of LaZnzrnl v. Gauri ll@J G sent his senant L to pace his lost nephew. When [he 
sen9ant had Zefi G annozlnced a rmvard to anyone who traces the boy. L fozlnd the boy and broughn 
him honte. rt7zei1 L caine to how of the mvmd he clainled the reward. I f  was held that L was non 
entitled to the rarard becazcse he did not know about the ofler when he found the missing boy. 

(b) Commonication of Acce?tance The communication of acceptance is complete at different times 
for the proposer and acceptor. The rules regarding the communication of acceptance are as under: 

/i B e  conzm~micatioiz of acceptance is I JYilen does the cu~~lmrmication of acceptance coinplele 
11 , conlplerr. 

(i) As against the proposer When it is piit in a course of transmission to him, so as to 
1 .  ', be out of the power of the acceptor. In case of acceptance 
I : m -An L. . 
I 
I 

1 I 
...,, ,, post, the proposer becomes bound by the accep 

I tance as soon as the properly addressed and stamped letter 
of acceptance is duly posted even if such letter of ac- 

I' 
i 

1 ceptance is lost or delayed in post. 7 
I 

(ii) i s  against the r:septor When it comes to the kno\vledge of the proposer. In case i 1 of acceptance made by posf the acceptor becomes bound 
/ by the acceptance only when the letter of acceptance is 

I i actually received by proposer. 

Note: The time gap between the date on which the ierter or"acct.p~ance ib pusted and tile date on v. hich 
the lener of acceptance is recei\ed by the proposer can be utilized by the acceptor to withdraw his 
accepnnce by a speedier mode of communication so that the revocation notice reaches the proposer 
before the letter of acceptance. 
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1 MERCAYTILE LAW 18 

Example X of Agra sends a letter by post to Y of Delhi offering to sell his car for Rs 1,00,000. The 
letter is posted on ls* January ond this letter reaches Y.on 7th January. Y sends his acceptance by post 
on 10th January but S receives this letter of acceptance on 15th Janualy. In this case the legal 
position reloring to the communication of ofler and acceptance is as under: 

I Communicution 1 When does the Reason 
1 comnzzcnication complete 

(a) Czmmunication of offer 7th Jan. The letter containing the offer 
I reaches the offeree on 7th Jan. 

(br Cxnmunication of acceptance 10th Jan. The letter of acceptance is posted 
35 against the prcpcser on 10th Jan. 

(s ! C?mmunicatian of azceprance I 15th Jan. The letter of acceptance 
zr against the accepror received by the proposer on 15th I 

After posting the letter of accepranzo on 10th January* Y can withdraw his acceptance by a 
speedier mode of  carnmunication so that tfre rekocarion notice reaches the proposer before the letter o f  
a:cca:ance. 

Contracts over fzJephone fe!e-rjhr .A contxict b) tetephone telex fax is treated on the s a r c  
prin~ipIe as an oral agreement made bemeen t\ro psrties \+hen they arc tBce to face \iith each other. - -  
such cases, the contraer ivifl complete en!? when the proposer receives the acceptance and not n-5- 

the acceptor does transmit it. Therefare. the acceptor must ensure that the proposer properly rece:: 2s 

his acceptance. 

ErarnpIe X made an oBer to Y orer relephone. IFRile Z' was conveying his acceptance, the l i w  -, sad 
dead and X colcld not hear a~g.tl~itrg. In this case. there was no conrruct at thaf moment. 
Sote: In case of contracrs asor telephone. telex or fax, the question of revocation (i.e. w i t h d ~ * ~ ~ i  of 
acceptance) does not arise because they? is instantaneous communication of the offer --2 its 
acceptance (i.e. the offer is made and accepted at the m e  time). 

REVOCATIOS OF OFFER AYD ACCEPT.LYCE 

Meaning of Revocation Tk2 :em "re\ocarzr,' means 'taking back' or 'withdr3:\al'. 

Time Limit within which Offer can be Reboked [Section 51 .According to Section 5 of the Indian 
C ~ z m t t  Act. a proposal rr.2: be revoked at an) time before the communication of its acceptance is 
complete as against the praposer. but nor afienrards. We know that communication of acceptance is 
complete as against the proposer whzn a praperly addressed ar~d stamped letter of acceptance is duly 
pasted b_v the acceptor. Hence. an effer can be revoked at any time before the letter of acceptance is 
dul? posted b? the accepter. Thus. the proposer may revoke his offer by a speedier mode of 
ccrmrnunication nhich will reach before the letter of acceptance is posted by the acceptor. 
Example X o f  Xgra orTers b>- a letter dated I" January sent by post to sell his car to Y of Dehi for Rs. 
I .ilO,t300. Y accepts the offer on 7th fanuan at 1 p.m. by letter sent by post. Here, X may revoke his 
offer at any time before 1 p.m. on 7th Jan. but not afienvards. 
Sotes: 
a i; Rebocation must al \uys be expressed. 
5 1  Revocation must moxe from ths c7ffircr himself or a duly authorized agent. 
~ i J i  Xotice of r e ~ o c a f i ~ n  of a general rffer must be ghen thraugh theximcchannel b> \\hizh the 

xiginal offer b a s  made. 
t i  Offer can not be re~obed eben if r k  letter of acceptance is lc-t or delayed in transit. 

TOPPER'S INSTITUTE Ph:2244 1914,65255572 



I MERCANTILE LAW 19 

Time Limit within which Acceptance can be Revoked [Section 51 According to Section 5 of the 
Indian Contract Act, "An acceptance may be revoked at any time before the communication of the 
acceptance is complete as against the acceptor, but not afterwards." We know that communication of 
acceptance is complete as against the acceptor when the letter of acceptance is actually received by the 
proposer. Hence, an acceptance can be revoked at any time before the letter of acceptance is actuall). 
received by the proposer. Thus an acceptor may revoke his acceptance by a speedier mode of 
communication, which will reach before the letter of acceptance is received by the proposer. 
Example X of Agra qgers by a letter dated 1st Janrrary sent by post to sell his car to Y of Delhi for Rs 
1,00,000. Y accepts the offer on 7th J m  at I p.m. by a letter sent by post. X receives the letter of 
acceptance on 15th Jmz. at 3 p.m. Here, Y may revoke his acceptance at any time before 3 p.m. O H  

Ijtlz Jan. but not aftenvards. 

Acceptance is to Offer what a Lighted Match is to a Train of Gunpowder The position relating to 
revocation of prclpasal and acceptance has been described by Anson in the follo\ving words, 

"Acceptance is to offer \\hat a lighted match is to a train of gunpowder. It produces somethins 
which can not be recalled or undone." 
This statement primarily holds good under English law. 
Here. gunpowder = oRer and lighted match = acceptance 

When a lighted match is sho\\m to a train of gunponder, it explodes and some thing happens 
which cannot be undone. Similarly, an offer o~rce accepred cannot be revoked. But so long a lighted 
match is not shown, the gunpowder remains inert 2r.d can be removed, simi!xly an offer can be 
~ v o k e d  before it is accepted. 

Similarly, onee acceptance is siven it cannot be rzvoked. But under Indian Contract Ace. 
acceptance can be revoked by resorting to quicker means of communication so that the offerer learns 
about it before acceptance. Thus, the above statement doesn't hold in relation to re-docation of 
acceptance unde: Indian law. 

Simultaneous Delivery of Letter of Acceptance and the Telegram containing Revocation of 
Acceptance In case the letter of acceptance and the telegram containing revocation of acceptance are 
delivered to the proposer at the same time, the formation of contract depends upon the fact which one 
is read first by the offeerer. The contract shall be said to have been formed if the letter of acceptance is 
read first but shalf not bz said to have been formed if the.telegram containing revocation of acceptance 
is read first. Generally. it is presumed that a man of 0rdir;ar-y prudence will first read the telegram. 
Hence the revocation wilI be quite effecti~e. 

No Revocation in case of Contracf over Telephone or Telex of Fax in case of contracts over 
telephone or telex or fa., the question of revocation dees not arise because there is instantaneous 
communication of the offer and its acceptance (i.e. the offer is made and accepted at the same time). 

Communication of Revocation [Section 41 The communication of re\-ocation is complete at different 
times for person who makes it and the person to \\horn it is made. The rules regarding the 
communication of revocation are as under: 

I Tile conltnu~zication 8frz-r.ocarion is I IFhen does tirz co~~ltt~zmiccrtiorz of revocation 
coir~plete. cotnp!ete. 
(i) As against the person who makes it When it is put in a course of transmission to the 
(ii) AS against Ule penon to whom it is I person to \\horn it is made so as to be out of the 

made ' power of the ptrson uho makes it. 

a When ;' comes . to his knowledge. - 

ExampleXproposes by letter ti, sell his car to Yfor i.CSIJ.000. Y accepts -Y's proposal by a letter 
sent by post. I fX revokes his proposal by telegram, the revocation of offer is con~plete as against ,Y 
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when the telegram is dispatched and it is complete as against Y when Y receives the telegram. if P 
revokes his acceptance bj- telegram, the revocation of acceptance is complete agaimt f' when the 
tefegrom is dispatched and as against Xwhen it reaches him. 

LU'SE OF iCY OFFER 
An offer must be accepted befcre it lapses [i.e. comes to an end). An offer may come to end in 

any of  the \vays shonn in Fig. 2.3. 
I 

h p s e  on an offer i 

I 
3 

offer 
prescribed 
m d e  or 

7 

B> Re-ieztion 
ufoffcr b> r illegality or 

o~e ree  I destruction of subject: 1 matter of the offer 

Fig. 2.3 Lapse 8f an Offer 

(a) By Revocation Ac offer Espses if the offerer revokes the offer before its acceptance by zhe offeree. 
Axording to Seclon 5 cf the Indian Contract Act a proposal. ma>- be revoked at  any time before the 
communication oFaceep:cmee ir complete as againsr ;kt proposer but not afienvards. 
Example I Xof A g a  aff1:rs b) a letter dated 1"faccccry sent b>- post to sell his car to Pof Delhi for Rs 
I.OQ.000. Y acceprs the =C>r ,-n 7th January at I p.m. by a letter sent b> past. Here. Xmay revoke h.5 

offer at m y  time befkc ' ~ -z .2n  "th Jantn. but nsx s3'reitwrds. 
Ex-anzple II ..it GI? un. :. i: hi:::, i~ig/~est biddo LL;,I rel-oke his oecr to h l ~  before the Jall of :,..- 
hanlmer. 

(b) By Lapse of Time .3n ~tffer iapses if it is not accepted within the fixed time (if any prescribed in 
the offer) or nithin rertsxa?!e rime (if no time is prescribed in the offer). 
Example An 0#2r :o 5rt; s/z~~L" .F  of a Company ~vas n~ade in Jznre bur the acceptaB::; was 
conrnrzrnicared it? .ai~vzi~$~r ;r,a held that ofler ro b q -  shares had lapsed becatlse E! " d ~ s  not 
accepted n'ithi?~ G rst~~~ii:n?.'e' :5xrr [Rantsgate Victoria Hotel Co. v. ..Ifontefiore) 

(c) By Death or Insanit?- of the Offeror or Offeree An otl2r lapses by the death or i n s m i 5  of the 
offerer if the fact uf his 2~21% er i n s a n i ~  comes to the ho\\ledge of the acceptor before Re makes his 
acceptance. In sther nerds. t:':be oRer is accepted in ignorance of the death or insani6 of the offerer. 

-there will be a valid ;~ntr:-;._:. 11 m3y be noted that in English law the death of the offerer terminates - 
the offer even if acceptax? Is made in ignorance of the death. , 

An offer also c,-nre> :r an end b? the death or insanity of the offeree if the offeree dies ur 
becomes insane before sscep:ing she offer because an oEcr can be dccepted only by the offeree and 
not by any other person. 
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1 MERCANTILE LAW 21 1 
(d) Bq' Failare to Accept Condition Precedent An offer lapses if it is accepted without hlfilling the 
conditions of the offer. 
Euajnple X oflered to sell his car to Y for fi 1,00,000 subject to the condition that Y should pay an 
d n m c e  of Rs 20,000 before a certain date. Y accepred the ofer bzrr did no1 send an advance of R.Y 
20" 000- In this cose, the qfer Im lapsed because the advance ~ r a s  not paid. 

(el By Counter Offer An offer lapses if the counter offer is made because a counter offer amounts to 
rcjcaion of the original offer. Comter means making a fresh offer instead of accepting the original 
&er. 
Esan~pZe ,Y ofered to ssll his car to Y for Rs 1.00.000. Y said that he would bzry it for Rs 90,000. X 
s<Aised to sell for Rs 90,000- S~rbseque~rtlv. Yoflered to bq-  rtze cardor Rs I.ORQO0. Here. Y's offer to 
E:y-&r iLT 90,000 is a couilfer oB2r ~r.Eric11 tern~inates the 0ri'gil;al ojyer. Y s  second ofler to buy for Rs 
i.60.1730 is a&csl~ ozer uizd not an acceptome of the original qger. [Hyde v. ISrrench] 

(f) By not Accepting in the Prescribed AIode or Csual JIode An offer if it is not accepted in the 
s ~ x i f i c  manner (if any, prescribed in the offer) or in some usual and reasonable manner (if no manner 
hzs been prescribed in the offer). 
E~wnpZe X ogered to .sell his car to Y for fi 1,00.000 and wrote to Y Tend your acceptance by 
r~;egranr." F sent accep:ance &y an ordinary lelter. Scmz reject szrch acceptance. 

(g) By Rejection of Offer by Offeree An offer lapses if it is rejected by the offeree. An offer is said to 
be rejected ifthe offeree expressly rejects it or accepts it subject to certain conditions. It may be noted 
that cnce an oKer is rejected, it can not be revived subsequentIy. 

(h) By Subsequent illegzli~ or Destruction of Subject Master of the Offer An offer lapses if it 
becomes iflesal or the subject matter is destroyed before its acceptance by offeree. 
Esar?ipZe I X of Dellzi overedsupply of 100 tom of s u p  to E'at ,\fzrmbai on a certain dare. Before this 
ofleer is accepted by X the Central Goven~n~ent issued an order prohibiting the inter-slate movement of 
slrgar. Here. ,Ys ozcr Izas coine to un end 
E-~arnpIe IIXof Dellzi ofdered to seN Ilk car to Y of Agrafor Rr 1,00,000. Before the offer is accepted 
by 1'. i l~e car is destropd byjre. Here X s  offer has come to an end. 
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CHAPTER - 3 Ca~acities of Parities 
~YEIO IS COhlPErnZiT TO corum(3T 

According to Section 11 of the Indian Contract Act, 1872, "Every person is competent to 
cont6a:t \iho is of the age of majority according to the law to which he is subject, and who is of sound 
mind. and is not disquaIifiedfrom contracting b: an! !a\\ to which he is subject." Thus. all the three 
tests viz. age, soundness. disqualification) must be applied to determine whether a persor, is 
i'ompsent to contract or not. The folloains table summarises the result of these tests. 

Te,c t :J dleck co~npztenc~- Tirz person is The person is prof conlprtent to 
conzpeter~f to confracf coniract in the followi?g cases 

1. Ii-kzher he is of the age of Yes 
m$zri& Yes Yes Xo No No Yes S o  

11. ~tb-ther he is ofsound mind ye, 
1111. !i-hether he is not is 

quzlified &om contrac:ing Yes 
Yes No Yes No Yes No Xo 

o Yes Yes Yes No S o  S o  

\ 

POSITIOS OF AGREElIL3TS \\-ITH A MINOR 
11-ho is Zlfinor 
X minar is a person \she has not attained majoriw. According to Section 3 of the Indian Majority Act. 
1875. a person is deemed to i-a\e attained majority as under: 

f r r I;: nher cases 1 On completion of 18 \ears 

[a) It-herc a guardian of a minor's person or property is appointed 
under the Gaardian and IVards Act, 1890 

tb t It'fiere minor's propen) has passed under the superintendence of 

Position of Agreements b:; a Minor 
The law Frotects iiiinur's rights because they are not mature and may not possess the capacitj 

tcjr2ge what is good and 1. hat is bad for them. The position of agreements with or by a minor may be 
sr;rnxxised as under: 
1. ValidiQ .An agrecc:z.r,r \\ish a minor is void ab-initio [Leading case Law ,Ifohiri Bibee v. 

Dl~annodas Ghodc 
Facts D, a minor bcrroi\ed a sum from hf by executing a mortgage of his property in favour of 
51. Subsequently, D sued for setting aside the mortgage. The privy council held that Sections 
10 and 11 of the Indian Contract Act make the minor's agreement void and therefore the 
mortgage   as not valid. .M prayed far refund of the amount by the minor. It was held that the 
money advanced to minor cannot be recovered because minor's agreement was void. 

2. So  Estoppel A minor is not estopped fiom setting up the plea of minority. He may plead 
infancy to escape from being liable. In G. Bhimappa Meti  v. BaIangorvda Bhimangowda; the 
Bombay High Court held that '%'here an infant represents fraudulently or otherwise that he is 
of age and thereby induces another to enter into a contract with him, he in an action founded on 
the contract, is not estopped fiom setting up infancy." 

3. In case of fraudulent representation of age by minor According to Sections 30 and 33 of the 
Specific Relief Act, 1963. in case of a fraudulent misre~resentation of his age by the minor 
inducing the other part) to enter into a contract. the court may award compensation to the other 
p a q .  The Lahore High Court in Khan Gul ,. Lab Singh held that where the contract is set 
s ide,  the starus quo ante should be restored and the court may direct the minor on equitable 

# 

On completion of21 years 1 

On completion of 21 bears 
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grounds to restore thz money or property to the other party if the money or property could be 
traced. 

4. Ratification on attaining the age of majority An a-mement with a minor cannot be ratified 
even after he attains majority. Ratification relates back to the date pf the making of the 
agreement and therefore an agreement which was then void cannot be made valid b ~ .  
subsequent ratification. In Idran Ramanvmy v. Anthaoppo, a person on attaining majority, 
gave a promissory note in satisfaction of one executed by him for money borrowed when he 
was a minor. It was held that the claim under the promissory note could not be enforced 
because there \\as no consideration. 

5. Validity of minor's agreement jointly with a major person The agreements made by a 
minor jointly with a major person are \aid vis-a-vis :hc minor but can be enforced against the 
major person a h o  has jointly premised to perform. 

6 .  Minor as a partner A minor cannot become a prtrtner in a partnership firm. However. 
according ta Section 20 of Indim Partnership Act 1932. \\ith the consent of all the partners fo: 
the time being be admitted to the benefits of partnership. In other wcrds. he can share the 
profits without incuring any persona1 l iabi i i~ .  

7. Minor as an agent A minor can act as an asent and bind his principal by his acts without 
incumng any personal liability. 

8. Minor as a shareholder o r  member of a cornpan? A minor can become a shareholder or 
member of a Company if (a) the shares are fully paid up ajid (b) the articles of association do 
not prohibit so. 

9. Minor as an  insolvent A minor cannot be declared insolvent because he is not competent to 
contract 

10. Contract for the benefit of a minor A minor can be a promisee. In Raghva Charjar v. 
Shivma the Madras High Court held that a mortgage executed in favour o f a  minor who has 
advanced the rncrtsage money is enforceablz by him or by any other person on his behalf. 
Similariy, in case o f  sale of goods by a minor, 5e is entitled to recover the price from the buyer. 
Thus, he may be a promisee but not promisor on a promissory note or a drawer but not drawee 
on a bill of exchange. 

11. Contract by minor's guardian The contracts entered into on behalf of a minor by his 
guardian or manager of his estate can be enforced by or againzt the minor if the contract (a) is 
within the scope ofthe authority of guxdian or manager, and (b) is for the benefit of the minor. 
[Subramwarn v. Szrbba Rao]. It may atso be noted that his guardian cannot enter into a valid 
contract for purchase of  the immovable property for his her service. 

12. Contract for supply of necessaries A person uho has supplied the necessaries to a minor or 
to those x\ho are dependent on him is entitled to he ximbursed from the property of such 
minor. [Section 681 L%featring of rrecessaPies: The term necessaries includes articles required to 
maintain a particular person in the state, degree and station in life in which he is. According to 
Section 2 of English Sale of G&s Act, the necessaries mean the p o d s  which are suitable to 
the condition in life of a minor and to his actual requirement at the time of sale and delivery. In 
India, food clothin& shelter, ducation and marriage of a female have been held to be 
necessaries. Section 68 covers the reimbursement for the suppl) of such items or loans for the 
same. h m p I e :  In case of -I'm11 v. 6rn~a?i, a minor bzught eleven fancy coats from IV for his 
own use. It \\as held that eleven coats at a time canner bz a necessity. 
Section 68 also covers the rendering of necessar? sen ices to a minor. For example, the lending 
of a money to a minor for the purpose of defendicp him in prosecution is deemed to be a 
service rendered to the minor. 
'Claim agai?sf properc?p uizd itot rrpciirrst persun' .-I claim fcr the payment of necessaries 
supplied can be made against the minor's propert) and not agai:st the minor perqonally. 111 

\ 

other words, a minor cannot be asked to expend labour In eschangc. 
Liability of minor s guar2:an The parent or guardictn a f  a minor cznnot be held liable i~nless 
those goodsfservices are suppliedirmdered to a minor 3s the agent of the parent or guardian. 
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13. SIinor's liability in Tort A minor may be held liable in Tort (civil wrong). But if in the course 

of doing what he is entitled to do under the contra~t, he is found guilty of negligence, he cannot 
be made liable on tort if he is not liable on the contract, e.g. in Bumard v. Huggis, a minor 
hired a horse promising not to jump it, He lent the horse to his friend who used the horse 
eainst the instructions and this led to the death of the horse. The minor was held liable on 
Tort. But in another case a horse was hired for riding. The horse was injured due to over- 
riding. The minor could not be held liable since the injury resulted fiom negligence in the 
course of what he was entitled to do under the contract. Since he was not liable on the contract 
5lmselK he could not be held liable in tort too. Uermings v. Randall/. 
7 

POSITIW~F PERSOSS OF I3-SOL3?) >m"D 
1i\.'!wisFi Person of Unsound 3lind 

.4ccording to Sectim 13 of the Indian Contract Act. "A FCiSon is said to be of sound mind for - ,.., -a - , ;-->se of nizIring a sontract. if at the time when ht makes i t  is capable 
* .  - 2 CG understand the terms of the contract. 

> - :2 form a rational jud-ment "us to its effect upon his interests.'" 

- Thus. if a person is not capabIe of both, he is said to ha\e sufTered from unsound ness of mir.3. 
. -:t 2\,2rnp125 of persons having an unsound mind include idiots. lunatics and dplnken persons. A 

-A,-; .,.,,.. -.- -ha is so mentaEUy deficient by birth as to be incapable of ordinan. reasoning 6f raticszI _- ,.- _C ,, ..L..L. is said to be an 'idiot*. -4 persen affected by lunac) is said to be 'lunatic'. A person can become 
7 2 + - -  r* 9 ,....,. :, .;,&n: stage of fiis life. 

Position of a Person who is Usually of Unsound Mind but 
Occasional& of Sound Mind 

-4tcordin,o to Section 12, ""A person whd is usually of unsound mind but occasionally of sound 
:rtint xay make a contract uhen he is of sound mind." 
Exusrple -4 patient in a iztnatic q l r rm ~vho is a1 infemals qf sozmd mind may contract durii;g t;:osz - a . 2 .  < :5,*Llp;z;i* 
. L  .. ".. . -. 
Position of a Person who is Ksnally of Sound Misd but 
Occasionally of t'nsound Mind 

.4zscrding to Secticn 12. ' X  pqr:.-+!r nho is usuaIly of scund mind but occasiona!fy zf Z ~ S C U ~ ~  . " 
:c:x ,3> EO: makc a contract when he ;= ;funsound mind." 
Evnnzph -4 mrze man srho is so drur;:: :.'.;: ;re cannot zmderstz~zrf the terms o f  a conta---+ - v -+br~~~  ci 

. . 
i...--*:o.i:.; -i:r~ig?~lrent as fo i:s qfect or2 his ?iift"re~t. ca,~?rol enter :?::o contract lrrhilst such tii .:ri:~t??~~le~~ 

LL:.:a. 

Burden of Proof 
T5e rules resarding the burden of proof are surnmarised as  under: 
- 

Cm-e I The burden ofproof lies on : 

I. \Vhere a person is usually of sound mind i The burden of proving that he was of unsannj 
i mind at the timi of contract lies on the person 
I 1s-ho challenges the validity of contract. 

II.il-E.zx a person is usually of unsound mind The burden ~f proving that he was of sound ninlt' 
at the time of contract, lies on the person ~ h o  

I affirms it. 
1 I I. In :3sz of drunkenness or delirium from fe\er The burden ef pro\ ing that he was delirious fiom ' 

e7r ::her causes fe\er or \\as so drunk at the time of cont~s t .  lies 
on the prrsm nho ehalle~ges the validit). of the 

-. conrract. 

Position of Agreements with pesoks  of Knsonnd Mind 
The position of agreements of persons of unsound mind is summarised as under: 
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1 I. Position of contracts during the w a r  5 An alien enemy can neither enter into any con- 1 
11. Position of contracts entered into before the tract nor can be sued in an Indian Court exdept by 

wt-ar license from the Central Government. 
(a) If such conmcts are against the public (a) Such contracts stand dissolved. 

) policy or are such that ma) benefit the (b) Such contracts are merely suspended for the 
P enemy duration of the w a r  and revived after the war 

tbl If such contracts are not against public is over unless they have already become time 
policy barred under the Law of Limitation Act. 

Example X, mz I~diml, carries o~z a bztsinezs ill Pt:listan. He etitsrs iilfu a cuntr.xf :rill7 I - I V ~ Z O  carries 
on business it? ftzdia Imnradiatt?l;r. ufier thejbnn~~rion of the colzfrccf. a war bra& out benreec India 
and Pukistan. Ilr this erne. -1- bzcomes at2 Sioa enemy though he is Indian a d  ti:s conmct benseen X 

1,: under. 

- - 
and Y fiynof agaiim tire prrbfie puliqi ~silil I.r szrspended for the d~rration of the war and rmivzd afrer 
the war is orer. 

(b) Foreign Sovereigns and .%mbassadors The) can enter into cpntmcts and ezforce those contracts 
in our courts but ~he5 cannct be sued in our courts wtithout the sanction s f  the Central Gowrnment 
unless they cheese :a submit thsrnsrE\ cs te the jurisdictions of cur Courts. 
Xotes: 

(i) An ex-king can be sued in our Courts. 
(ii) 7iYhere a foreign sovereign etc. enter into a contract tfirsugh an azent residing in India, 

the agent shall be held liabje on the contract. I 

(c) Convicts A person is zaIlzd s conkict during his period of sentence. His contractual capacity is 
summarized as under: 
I. During the pericd of sontence : He cannot enter i ~ t o  an5 contract. 
II. After the expiratkn of the period ef sentence , He can enter inzo 3 contract. He can sue on a 

1 or when he is on parole. / contract. 

(d) Company under the Companies Act o r  Statutory Corporarion under the Special Act of 
Parliament The s~n:rxteal capacit? of ~Eze company and the status,) corporation is summarized as 

I I. In case of a Con:pcn! Its contractuaZ x p c i t y  is determine2 by the 
'abject clause' of it, \lemorandum af Assnciation 

1 11. In case of Statutop Corporation Its contractual capacit? is determind by ths 
3 j statute creating it. 

I 
Any act done in excess of the powr @en is ultra vires (i.e. beyond pol\-er) and hence void. 

(e) Insolvents It'hen a person's debts exceed his assets. he is adjudged insohent and his proper 
stands vested in the Official Recei~zr cr Official Assignee appointed b3- the Court. Such person 

(i) cannot enter into contracts relating ta his property. 
(ii) cannot sue. 
(iii) cannot be sued. 
Note: When the insolbent is discharged. the aforesaid disqualification is removed. 
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CHAPTER - 4 Consideration 

3IEANING OF COXSIDERATION 
Consideration is one of the essential elements of a valid contract. 

The term 'cunsidetrttionheans something in return, i.e. quid-pro-quo. What is 'something' has 
been explained by Justice Lush J .  in a leading English case Currie v. Misa as under: 

"A valuable consideration in the sense of the iaw, may consist either in some right, interest, 
profit or benefit accruing to the one party or some forbearance- detriment, loss or responsibility given. 
suffered or undertaken by ?he other." 

Thus, consideration must result in a benefit to the pr~misor, and a detriment or loss to the 
promisee or a detriment to both. Section 2( d) s f  the Indian Contract Act, 1872 defines consideration 
as under: 

"When, at the desire of the promisor, the promisee or any other person has done or abstained 
from doing, or does or abstains from doing. or promises to do or abstain from doing something, such 
act or abstinence or promise is caffed a consideration for the premise." 
Example I X promises to deliwr his good to I' and I' promises to pay Rs 1,000 on delivery. In this 
case, the consideration for each of these pmmiszs is as under: 

Pro?nise Consideratioiz 
For X's promise ; I"s promise to pay Rs 1.000 on delivery 
For Y's promise / X's promise to deliver his poods. 

I 

E-~nmple II S owes Y Rs 10,000. Z' pronlises X not to _file n snit against hinr for one year on X's 
agreeing to p q  hinr RS 500 more. br this case, ~Iie cu~~~i~lerut io~~, for  each of the promise is as zinder: 

r Promise 1 Con~ideration - - 

For X's promise 1 Farbeann:e on the part of Y to file a suit 
For Y's promise [ X's promise- to pay Rs 500 more 

ESSENTIAL ELE3IE3iS OF VALID COSSID~RATIOS 
On the basis of detiniaion of consideration as per Section 2(d), the essential elements of valid 
consideration are shown be!ow in Fig. 4.1. 

r 

Essential Elements of Valid Constdemtion 

/ I 1 from an) i ; present7 \ 1 \due 
person i future 1 / I  
I' 

Fig. 4. i 
Let us discuss them one by one. 
(a) It must be Given on$ at the Desire of the Prolsisor ,An s:t constituting consideration must have 
been done at the desire or rzquest of the pr~miser. Thils. an a<: done ar :he desirc of a third party or 
without the desire of the promisor cannot constitute a d i d  consideration. 
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EumyIe I A's son is lost and B goes in search for him. Can B claim remuneration fiom A, /a) i f B  
this act voluntarii~. /bl gB does this act at the request of A. IC) i fB does this a- at the request of 

Case m; I (a) If B does this act \oluntarily B cannot claim remuneration from A because he has not 
Y 

I done at A's request. 1 @) if 3 daes this act at the request of .l B can claim remuneration fiom A because he has done at A's i 
i request. 

I ' (c) If  3 dses this act at 15s request s f C  B cannot claim remuneration fiom .+I because he has not i i : done at d 's rqilzst. 

Erantple ,'I .Ir _.pmt -4s I,OO.OOb oil the construction of shops ar the request of the collector of the 
Disrrict. J13 c01?siderli!i~*2 ~Jthis Y a sizopkeeper promised to pay some money to X It held that 
this agr2enrent l r  w raid being oritizoztt consideration because X had constructed the shops at the 

I request q~collector az~~I trot at t l~z  dzsirz qf fl [Durga Prasad v. Baldeo] 
I 

(b) I t  may Move from any Person An act constituting consideration may be done by the promisee 
himself 21 m y  o&er person (is.  stranger to consideration). Thus, it is immaterial who furnishes the 
considem~ion and therefore. may make from the promisee or any other person. 
Exatnple X by a'deed of gift framferred certain propery to her daughter Y with a direction that Y 
should p m  Z an m u i h .  On the same dq, P'executed a deed in writing in favour of Z and agreed 
rhereby to p q  the anmtit)_ Later. I'r<f&ed to pay the annuity on the plea that no consideration had 
moved -fiosi Z it J r n r  held thai Z zras entitled to maintain suit because a consideration need not 
necessar~~-~ more from ttre promisee, it ,nay move from any otiter person fi. e. X in the present care). 
[Chi~a:ml~ 3". Rantm-t~~; 

(c) I t  may be Past or Present o r  Future Tk2 cansideration ma); be past, present or future. 
Past Consideration I The consideration \\hich has already moved before the formation of 1 

awsm ent. 
Exarnple S rerz:;: r~ some service to I' at Y's request in the month of -My. 
In Jnrre, I'pronii.c. fo pay X Rs 1 ,000 for his past services. Past services 
a~~z,ron?u .'o p s t  cn;x%feration. X can recover As 1,000jom Y. 

Present Cczsideratian l 3 e  eonsiderati~n v-s hich moves simultaneousiy with the promise, is called 
I present consideraricn. 

I Example In m e  of cash sale, promise to pay the price and promise to 
I 

deliver tlze goods are peijbrmed sim_ttltaneously. 
' Future ConsiderLti~3 The consideration which is to be moved after the formation of agreement 

is called future consideration. 
Example X promises to deliver certain goods to Y after 10 days and Y 
promises to pa: after 10 days from the date of delivery. 

Tutorial .Vote: The English La\\ does not recognise the past consideration. 

(d) I t  must be of Some Value W e  canrideration need nor be adequate to the promise but it must be of 
Some \air;= in the e \ r  af the la!\. It is understood. in the sense of something in return and that 
something can be an)thing. adequate or grossly inadequate. According to Explanation 2 of section 25, 
an agcement to which the consent of ?.he promisor is freely given is not void merely because the 
considcisltian is inadequate; but the inadequacy of the consideration may be taken into account by the 
Court in determining the question whether the consent of the promisor was freely given. 
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Example A agrees to sell a horse worth As 1,000 for Rs 10. A denies that his coment to tile agreement 
was freely given f ie  inadeqzracy of the consideration is a fact which the Court sholtld taken into 
account in considering whether or not A's consent ~vasfreely given. 

(e) It must be Real and not Illusory - Ths consideration must be real and not ilhrsory. f 

Example I X engages Y for doing a certain ~rork andpromises to pay reasonable remuneration. This 
promise is not enforceable because the consideration is uncertain. 
Exanlple IIXpromises to pzit life into Y s  dead wife and Ypronlises to pay Rs I .00,000. This 
agreement is void because consideration is pl~~sicalfy i~npossible to petjfiorm. 

(f) Something other than the Promisor's Existing Obligation The act constituting consideration 
must be something which the promisor is nat already bound to do because a promise to do what a 
promisor is atready bound ta do sdds nothing to the tsisring &ligation. 
Example I Xpro~nises I: his ahoa te ,  ro pay an nacIditio~r,.;l srinl i f  the srrit was successful. The suii 
was declared in far-ozrr of -Y bur X refirsed to pay aclditional sunl. II was Iteld tlmt Y cozild not recover 
additional S I I R ~  because tliz promise to pay additional sun? was void for avant of consideration us Y 
was already bound to render Itis best senices ~tnder the original agreenlent. [Ramchandro 
CI:intamana ry. Kaln h j u ]  
Exatnple I1 X had received srrn~nro~ts to oppear bt?fore a colcrt of law as )vitness on behalf of Y who 
promised to pay some money for his trortble. It was held that the promises to pay ~noney was void for 
want of co~triclerafion became -79 was zincfer a lt?pnl d111y to appear as witness before cour t of lcnv. 
[Collins v. Godefiod 

(g) Lawful The consideration must neither be unla\\hl nor opposed to public policy. 
Exai~lple I Xpro~nlszs I' to pay Pa I ,000 ro bear Z, Y beats Z and claims Rs 1,000from X, X refise.7 
to pay. Y cannof recover because tlre ogreentent is roiacion the ground of lcrzlmcfil consideration. 
fiat~lpltr II ,Ypromise.s Y to obtain an .~'n.ploj~~le~:t in tlze pllblic service and Y promises fo pay R\ 
1,000 to X. Dze agreement is void on the ground of ~inlrn~jid consideration. 

P R E - 
A COhTfWCT f - . - *  d y & C--? v a  - 

Thou$ a stranger to consideratio- h b s t  the e w s & x a t i e n m h c f u r n i s h e d  c: 
supplied by any pe.so;a \\hether he is the promisee or not, but a stranger to a contract cannot sue 
because of the absence sf privity of contract (i.e. relationship' subsisting between the parties to 3 

contract). 
Esontple I Xmves FRY 9,00,000 and sells ltis property tQZ. Z pronlises to payoflXs debt 10 y. Z fadl~ 
to pay. Ycan&f.rzte Z because he is a strn t g er to a conlracr. 
Esnnlple 11 X borigllt lpes  from Owllop Rrtbber Co. and sold them to Y ,  n sub-dealer I I J ~ O  agreed ~ r i t k  
X not to sell below Dttnlop'slist price and to pay to Dzinlop Co. Rs I50 as damages on every qre  he 

. zmdersold. Y sold hvo lyres ui i e s ~  ~ L r t  the list price a d  tlrerezcpon, Dunlop Co. sued him for the 
/; /.##I was held that the Dunlop Co. coiild not nraintain the szrit because it was o stranger to the 

contract. [D~ndop P. e r e  Co Ltd n Sc@idge & Co Lfd] 

Exceptions 
The rule that a stranger to a contnct cannot sue, is subject to the following exceptions: 
(a) In case of Trusts The beneficiary (i-e. the person for \\hose benefit the trust has been created) ma: 
enforce the contract. 
Exonlple 1 X irmzsferred certain properties to be held 6)- Y-fbr t l ~  bemeJf of Z. Z can enforce I ~ B C  

agreement even tho~cgh Ire is no: a par& ro the agreement. 6ti.K. Rapsi v. John] 
Exnmnpie 11 Xseni an i~~suredparcel to F. On loss of szrclt parcel, I'slred the post office. It ~i.cr.s /~ri.; 
that Y ~vas entitled to sue r1.oligh he asas stranger to the contract because on receipt of sllch article, t;ar̂  
post ofice becotnes a tmstee for the ndnresee. [Amir L?lal1z.. Central Govt.] 
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Example IIIX, the father of a minor daughter D, and Y; the farher of a minor son S, entered into an 
agreement of marriage _fir D and S on the condition that ofier the mam-age, Y would pay his 
daughrer-in-law D, Rs j00 as kharch-e-paan d m  fbetel box mone).l. ABer the marriage tookplace, X 
died On Fs reefirsal to pay the agreed amount to D, the Court held that 0 was entitled to recover the 
a~nount as a beneficiary of fist even ifshe loas a stranger to the contract behveen Xand Y. [Klnt-aja 
,\fohd e Hzssaini Begum f 191 0) 3 7.1-4 1521 

(b) In Case of Family Settlement The person for whose benefit the provision is made under family 
arrangements may enforce the contract. 
Example -4 provision o t ^ a ~ m i ~ g ~ ~  expeases q f a  female melriber was made irz n Joirzt Hiridzr Family. 
Biz par ti::^:?. the _$emale  emh her ~ i z d  -for S Z ~ C ~ Z  expenses. it I) m hsld tl~rr s;:e w a r  erztflletl lo sue. 
,"z?orhnzc*:?si v. Go:.kd] 

(c) Acldo~~ledgement Thz pmon nho  bec~mes an agent of third p m  b> acknowtedgerr.ent or 
otfienvise. can be sued b j  such third pa*. 
Example X receives Rs 1 .OOO$-orri I--hrpq-ing the same to Z Sacknowledges this receipt to z. Z can 
recover the amo~tnt~fi-orrz Sbecomi.*r Sroiil be regarded as 2 agent. [Szrrjan r*. -Yarm] 

(d) .Assignment of a Contract IThere a benefit under a contract has been assigned. the assignee can 
ent'orce  he contract subject to ail equities beheen the original parties to the contract e.g. the assignee 
of an insurance poliq-. 

C0Z;TRLICTS W-7ITHOl.T CONSIDER4TION 
General Rule According to Section 10. consideration is one of the essential elements of a 

contract. According to Section 25. an agreement-made without consideration is void. For example. X 
promises to pay Ils 5.000 to his girlfriend Y. This promise cannot be enforced by Y because she is not 
gibing an?thing to X for this prcrnise. 

In dbdul Aziz \ \. -%fazztm -+i'*i. a promise to donate Rs 500 towards construction of a rnosquz \\as 
RzM uanenferceahle 2s it \\as a gratuirous promise lacking considen:lon. But zatuitous promise shall 
be enfarcable by iza if the pr~rrisee on the faith of such promise suffered a liability as suffering of 
detriment forms a \.3!Id considemtian [KedanlatIz v. Gorie .tiohd.] 

Exceptions to the General Rule 30 Consideration, KO Contract 
The follo\ving arc the exccptims to the general rule No Consideration. Xo Contract: 

(3) Agreements Made on Account of Satural Love and Affection [Sectioc -25(1)] Such agreement 
made without consi2emtion is \aEi3 it': 

(i! it is exprsssed in ~riting. 
(ii) it is regisrered under the Ian. 
(iii) it is made on account of Iove and affection, and 
(ib) it is between parties standing in a near relation to each other. 

Sote: Nearness of relation by itself dces not necessarily import love and affection. 
Example Id  Hindzi hii~baird by a registerzd documetzt promised to pay Iris wije Rs 1,000 per trlo?rtli us 
ha- pin-pocket nloney. fizis agrserlietzl is t-aSitL 
Evatnple 11.4 Hindfr hlisband by a repislered docrinient, ajier refrrirrg to quarrels and disa_veemerzts 
benveen kirnserand Ezrs wife. pronrisecl' ro pqv his  rife RY 1,000 p.nl._for her maintenance. It I r  C:S held 
tk:t this ugreenzetzt lruczr void bew:rw I ~ V  ls-iit  no ~zatfrrut lore and aflectioil. [Rajlakhi Dzri v. S/toot 
-\XI ~ ~ f u c 2 ~ ? e ~ e e ]  

- 

(b) Promise to Compensate [Section 2:(2)1 Such promise made \\ ithout consideraticn is \ d i l  i? 
Ci I it is a pr~mise to CGmFsnsatt ritfi~ll? or in part); and 
(iib the person nho is w ~e~iorn~znsated has already done something \atuntariij or has 

done something which the pmrnisor nas legally bound to do. 
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I MERCANTILE LAW 31 ' 

bxample I XfiPlds Ys purse andgives it to him. Ypro~nises to give Rs 500 to X This is a valid contract 
even though the consideration did not move at the desire of Y, the promisor. 
Exantple I1 X; a neighborrr helped putting down the fire in Y's house. dfrenvards, Y promised X to 
give Rs 1,000. This is a rdid contract even though the consideration did not more at the desire of the 
promisor. 
Example 111 X, supported Y S igant son Y promised to pay Xs ctpemes in so baing. This is a volid 
contract. Here, X h  done that which Y wm legally bound ro do- 

(c)  Promise to Pay Time Barred Debt [Section 25(3)] Such promise without consideration is valid 
if: 

(i) it is made i3 \\-riting. 
(ii) it is signed by the debtor or his agent. and 
(iii) it relates to a debt \\htch could not biz enforced by a credit~r because of limitation. 

- Note: 
According to the law of lizitatian, s debt \\hich remains unpaid or unclaimed for a period of 3 years 
becomes a time barred d e b  nhich is legplly not movemble. But a promissory note issued in personail 
capacity by the wife of a debtor ao pay his time barred debt of her husband is not enforceable 
[Pestonjee v. Bai IfeharPa;'_I 

(d) Completed Gifts [Explanarion to Section 251 The gifts actually made by a donor and accepted b] 
the doner &re valid eten without cansideration. Thus. a campleted gift k;ceds no consideration. 
Exantple X frm~sferred sorrze propzrty to I' $- a hrly asvittetl orrd registered ciee~l as a grfi. This is CI 
valid co~ziruci eyen tlronigill no co~zsidzrcfion moved. 

(e) Agency [Section 1851 S o  consideration is necessary :o create an agency. 
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Free ~ o n s e n t f i  

1 Meaning of Consent 
4 The consent means an act of assenting to an offer. According to Section 13, "Two or morc 
perszrs are said to consent when they agree upon the same thing in the same sense." Thus. consent 
in\?:-. 2s identic- of minds in respect of the subject matter of the ccntract. In English Law, this is 
caf !~  ~onsenszts-ad-idem '. 

Effect of Absence of Consent 
i l l en  therc is no consent at all. the agreement is \aid ab-inirio, i.e. it is not enforceable at the 

optt:: afeither parry. Example I S has one hfaruti car and one Fiat car. He \\ants to sell Fiat car. I' 
dots x t  know that X has hvo cars. Yoffers to b u  X's hlaruti car for Rs 50,000. X accepts the offer 
nhfcIiix - it to be an offer for his Fiat car. Here.'there is no identit?. of mind in respect of the subject 
ms:tr. Hence there is no consent at all and the agreement is void ob-initio. 
Ex-unzple N X ail illitera?e womatr. signed a gifi dzed thiwking thar it ~ras n power qf-atfon;ey. T4is 
gci ;>zJ was nor explained to her. It rras held thnf her mind did nor go with rlrat writing m:cfshe t1er.a- 
ir:tc~:-f;.d to sign a gifi deed. Hence. there ISUS no co~zsenr at all arrd the agreement ~ r a s  void ab-initfo- 
[BaIc Devi E S. -\fajumabtj 

FREE COSSEhT 

Meaning of Free Consent [Section 141 
Free consent is one of the essential elements of a valid contract as it js evidenced by Section 10 

\ + h i 5  provides that all agreements are contrack if they are made b> the free consent of the parties. . . 
Acczdin,o to Section 14, Consent is said to be free when it is not caused by (a) coercion, or (b) undue 
~nf lxnce ,  or (c) fraud, or (d) misrepresentation. or (e) mistake. 

Effect of Absence of Free Consent [Section 191 
IVhen there is consent but it is not frze (i.e. mhen it is caused by coercion or undue influence or 

hr.2 c r  misrepresentation). the contract is usuall) voidable at the option of the pa* \\hcze consent 
\\-3s 5 3  caused. 
fiample X tl~reatens to kill F i fhe does not sell his hor~se to X. Y agwed to st?i2 his hozisz 5 -1; iln this 
cuss, IS consent tzas been obtained by coercion and therefore, it cumot be regarded asjrz?. 

COERCIOS 

Meaning of Coercion fSection 151 
Coercion means compelling a person to enter into a contract under a pressure cr  a threat. 

Acczrding to Section 15, a contract is said to be caused b) coercion \when it is obtained b) 
(a) committing any act which is forbidden by the Indian Penal Cede: or 
(b) threatening to commit any act ~ h i c h  is forbidden by the Indian Penal Code; 

l or 
I (c) unlawfil deiairring of any property; or (d) threatening to dehirt an\ property. 
1 Eromple I X beats Y and compels him to sell his car for Rs jO..)OO Here. Yk curlsent lzm been 

obtained by coercion because beating someone is an qfletzce under ti.? I,rdiati Penal Code. 
Example 1'1 A Hii~di, 2.; 2o1v o,P 13-yecs ~c'cr~forced to cdopt a f.ur :rrrder threat tlzat her hzrsbandk 

I dead body ~vould riot be allotred to be remored if she does not nd<*;,f the bo!. She adopred tfrz boy. 
\ Here. widow's consent has been obtained by coercion becartse pr21-2c')zting the dead body fiom being 

I 
removed for cremation tk an oflenee under Section 297 of tlze Indim1 Penal Code. [Rarzganqakanzma 

, v . d ' m S e l @  

TOPPER'S I F l S m  Ph:22441914.65255572 



MERCANTILE LAW 

Note: The Indian Penal Code need not be in force in place where the coercion is employed. I 
Against Whom/by W'bom Coercion may be Exercised 
Coercion may proceed ffom any person, and may be directed azainst any person, even a stranger. 
Example I X threatem to Kill Z Fs son, if Y refiises to sell his home to him. Yagrees to sell his ha 
Here, Y's consent has been obtained by coercion though Z is a stranger to the contract. 
Exumple IIX tlrreatens to kill Y if Y refiises to sell his house to Z Y agrees to sell his house. Hem 
consent has been obtained by coercion tlrozrgl~ S is a stmnger to the contract. 

Effect of Threat to Fie a Snit 
A threat to file a suit (whether civil cr criminal) does not amount to coercion unless the s; 

on false charge. Threat to fiIe a suit on false charge is an act forbidden by the Indian Penal Cods 
thus will amount to an act ofcoercion. 

Effect of Threat to Commit Srricide 
A "uicidz' and a 'threat to commit suicide' are not punishable but an attempt to commit S U E *  

is punishable under the Indian Penal Code. It does not mean that 'suicide' and threat to commit sul, 
are permitted by Indian Penai Code, The question whether a threat to commit suicide' arnouni 
coercion or not \\as ccnsidered by Madras High Court in the case of ClriWiarn Anirnirnjzr v. Seshan; 
In this case, a person threatened to commit suicide if his \vife and son did not execute a release dee 
favour of his brother in respect of certain prcper?. It \vas held that though a threat to commit sui, 
is not punishAtble under the Indian Penal Cole. it is deemed to be forbidden by that code. Hence. 
threat to co rn i t  suicide amounted to coercion and the release deed was therefore, voidable. 

Duress V, Coercion: The English law uses the term' duress' for coercion. However, the tnc 
different in the following way: 
(a) Duress does nor include detaining of property or threat to detain property. 
(b) Duress can be employed oniy by a part). to the contract or his agent. 

Effects of Coercion [Sections 19,61,72j 
The effects of coercion are as foilows: 

Efecfs 1 Provision 
(a) Option of aggrieved party to 1 \Vhen cmsent to an agreement is obtained by coercion. ch 

avoid the contract agreement is a contract voidable at the option of the pa2 
\\hose ssnsent \\as obained by coercion (also called aggrie~t  

, p3rt3). [Section 191 
P 

(b) Obligation s f  aggrieved ---- "' 
pa'L3 I lrc. 

party rescinding a voidable contract shall restore eh 
to restme benefit benefit received by him under the contract, to the person f r c ~  

/ whom the benefit was received. (Section 641 
Y 

(c) Obligation of other party to f A penon to whom money has been paid or anything del i \e~s 
repay or return under coercion, must repay or return it. [Section 721 I 

Exai?~ple 1 X tbzatens to kill Y if l ~ e  does not sell his home -far Rs 1,00,000 io X Y sells his 110 ju hi 

X and receives tltte payments. Here. FTs conc.eilt has been obrniiled by coercion. Hence, this contnt 
\*oidable ot the option of Y. IfY decides to m-oid the contracr. Ire will hmre to return Rs 1.00,000 3, 
he had receiredfioi~z X. 
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1 MERCANTILE LAW 34 

Ewmple LI A railway company refusd to deliver certain goo& to the comignee, excepi upon the 
pqment of an illegal charge for carriage- The wmignee pays the sum charged in order to obtain the 
goo&. He is entitled to recover so much of the charge as ~vas illegally excessive. 

Burden or Onos of Proof 
The burden of proving that consent w a s  obtained b? coercion, and the aggrieved p a w  ~vould 

not have entered into contract had coercion been emplo~ed, lies on the part) intending to avoid the 
contract. 

LABL-E L Y F ~ S C E  
/-- 

3 1 4  of Undue Influence [Section 16t I)] 
- The term 'undue intluencd msanc dominating !hc ail1 ofrhe other perszn to obtain an unfair 

M\antage over the other. Xcmrding to Seciion 1611 r. 3 sonzrsst is said to k t  induced b! undue 
influence 
(a) nhere the relations subsisting befizzen the parties are such rhat one of them is in a position to 

dominate the will of the sther. and 
(b) the dominant party uses that posirion to obtain an unfair adsantage mer  the other. 

Presumption of Domination of %\.'ill [Section 16[2)) 
.According to Sectisn IFlt?r.  2 Fersm is deemed to be in a position te dcminate the will of 

another in the folloi~ing three circurnitances: 

J Circzmlstaizces Eran~ples 
; (a) Where he hoids a re4 c?r apparent Master and servant, parent and child, Income Tax 
"authority over the other j Officer and assessee, Principal and a temparary teacher ! 
I' (b) IVhere he stands in a f i duc i a~  rzlation Tmstee and beneficiary: spiritual adviser (Guru) and ! 

to the other his disciples, soiicitors and client guardian and ward 
1 

; (c) \There he mikes a contract n\ ith a person Sfedical attendant ar.d patient 
1 whose menal capacity is remparari1~- or 
I 1) permaner,:!; affected b: reaser? of age. 
1 illness or mzntal or bcdily distress 

S o  Presumption of Domination of \Till 
Acc~;:3in~ to judicial decisions held in various case-. ::xrc is no presumption of undue 

influence in the followsing relationships: 
(a) Husband and ~kife (other than pardanashin) 
(b) Land!ord and tenant 
(c) Credit~r and debtor 

Example I X a&anced Rs IO.000 fu his J O ~  Y dwitzg his miizorih and obtained upon Ys coming of 
age, a bondfion~ Y-for Rs J.OO.r/!itlr. Her?. there is nrisuse ofparental iilfluence. 
Example 11 A poor Hi~zdlr ~sidorr agr2c.d to p q  interest at 100% p.0. because she needed the nloney to 
establisii her right ofnlai?ltenanci.. I? :ins held tlmi rile lender zsas in position to dominate the rvill of 
widow. [Ranee dnnprrnzi r= S~c.u??linori~j 
f i m p l e  111 d devotee gijied her prdpertp. ro her spiritlid grnr to secure bene,tifs to her soul in next 
;c.orld It ~sas heid that spiritzrd grr :r a3 52 position to dontinnte the will of desotee. [Mannu Singh v. 
L-madat Pandey] -- 

Example IV X, an iIliter~rt.~;t vzar: q* ribli~lt YO years. plz~-sieal!~. injirnz d mentully in distress, 
e-reerrred a gifr deed of hisprnopi.rnrf~*t.s . i ~ ~ ~ ~ r . o u r  qf This nearest relafire who w-is hoking after his daily 

I needs and managing his cul t i ra t~~~n.  i~ was held that f isas in a position to dominate the will of X. 
[Sher Singh v, Prithi Singh] 
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Effect of Undue Influence [Section 19A] 
When consent to an agreement is caused by undue influence, the agreement is a contwi 

voidable at the option of the party whose consent was so caused. 
Discretion of Court Any such contract may be set aside either absolutelyor, if the party who ti2 

entitled to avoid it has received any benefit thereunder, upon such terms and conditions as the cou; 
may seem just. 
Example I A's son forged Bs name to a promissory note. B, under threat of prosecuting A's son 
obtains a bondfiom A, for the amount of the forged note. I f B  sues on tlzis bond, the court may .re[ ti:( 
bond aside. 
Esample 11 A, a n~o~rey-lender, adva?tces Rs 10.000 to B, an aam.crlltzrrist, mrd by undzre inf2zrer~c~- 
induces B to execute a borzdJor & 20.000 with hterest at 6per  cent per trzonth. l.1e court nlny set ~ E i c  

bond aside, ordering B to repup Rs 10,000 \rill1 slrch iitterest m tijay seeirl just. 

Burden of Proof 
When a contract is avoided on the ground of undue influence. the liabilities of dominant p a q  

and weaker party to prove are as under: 
[ The weaker party h2s to prove In case of unconscionable transaction, the domi- 
i (a) that the other part)- was in a position to nant parry has to prove that such contract was no: 
' dominate the wil1 / induced by undue influence. i (b) that the other pa* actually used his influence ! Sote: A transaction is said to be unconscionable 
I to obtain an unfair erhantage if the dominant party makes an exorbitant profit 

(c) that the transaction is unconscionable 1 oftheother'sdistress 
(unreasonable) 1 

Example X r v m  in great ~tecd of money. The market rate of interest prevailing at that fitne was 15: - 
to 24%. A lerrder agreed to grant the lorut at 30?6 became of stringency in the nioney t~iar.ket. TFal\ 
cannot be called as uncorzscionable tra~~saction merely becarrse of an unzmol high rate of infern-sf. 
Horvevzr, ifthe lender agreed to grant tkle loat1 a: a rate which is so hig?~ I'sq 7.5% or 100%) (/ten !Ire 

Court corlsiders it mco~sciottable, and the t~ar~ac t io?~  rsill be called urrconsciunclble. 
- -=-- -- - - - -- 

A - -7' 

&----- 
Contracts with Pardanashin Woman 
Meaning of Pardmashin ?fit?zan: A weman who observes complete seclusion (i-e. who does not come 
in contact with people other than her famil3 members) is called pardanashin woman. 

Legal Pres2rmption: X comact with a pzrdan~shin woman is presumed to have been induced by undue 
influence. 

Burden of Proof'The other party \+ho enters into a contract with a pardanashin woman must prove(m) 
that he made full disclosure of aH the facts to her. 
(b) that she understood the contracts and the implications of the contract; 
(c) that she was in receip: of competent independent advice before entering into the contract. 

Comparison between Coercion and Endue Influence 
Sitnilarities: In case of both coercion and undue influence, the consent Is not free and the contract is 
voidable at the option of the aggrieved pIuty. 

Distinctio~ Coercion differs from the undue influence in the f~l loning respects: 
1 

!- Basis of distinctio~z Coercion G?:ilcfue ii$zience - 
1 1. Relationship Parties to a contract may or rn3> Parties to a contract are related a ~ >  

i not be rehied to each other. , each' other under some sort of 
1 relationshin 
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an offence. 
. Nature of pressure , It involves physical pressure. It involves moral p&sure. 
- \{lo can exercise It can be exercised even by a It can be exercised only by a party 

1 stranger to the contract. to a contract and not by a stranger. 
. Restomtion of benefit ' The aggrie\ed pa@ has to restore The party avoiding the contract 

the benefit received under Sec. 64. mayor may not return the benefit 
under Sec. 19.4. 

6. .%csumption Coercion has ta be ~rcved b) the It ma: be presumed by the la\\ 
pa@ a1ieging i t  in na cast it is under certain circumstances. The 
presumed b: the la\\. pm aginsf whom such presu- 

mption lies must dispri7v.e it. 
7 .  Sature of liability The p a n  ccmmitting the crime It doesnet involve an) criminal 

1 may be punishabk under I.P.C. liability. 

Rebutting Presumption 
n.t presumption of undue influence can be rebuned by showing 
(at that the dominant pa* has made a full disclosure of all the facts to the waker party before 

making the contract; 
(bi that the price was adequate; and 
(c) that the weaker par& \vas in receipt of ccrnpetent independent advice before entering into the 

contrac++ 
.P 

Jleaning and Essential EIements of Fraud [Seetion 171 

,i " (a) Meaning The term " ~ u d '  means a false representation .c?f fact m ~ d e  willfull> nith a \ien to 
/ deceive the other party. Szc~ion 17 defines the b u d  as follo\~s: 

'Fraud' means and includes any sf the fcliiping acts committed by a party to a-contract, or 
with his connivance, or b> his agent, nith intent to deceive another p a  thereto or his agent. or to 
induce him, to enter into the contract: 
(a) the suggestion, as tc a fact, of that \!hi& is not true. bj  one nho dces not believe it to be true; 

e-g. X sells to I' Izcsily manufactured goods as imported goods charging a higher price, it 
amounts to fraud. 

(b) the active concealment of a fact b> one having houledge or belief of the fact. Mere 
concealment is no fraud. But where steps are taken b> a seller concealing some material facts 
so that the buyer even afier a reasonable examination cannot trace the defects, it will amount to 
fraud, e.g. X a furniture dealer. conceals the cracks in furniture sold by him by usins some 
packing material and polishing it in such a ua! that the buyer even after reasonable 
examination cannot trace the defect, it \\auld tent amount to fraud through active concealment. 

(c) a promise made \vithout an> intention of performing it: e.g. in Shireen v. John. AIR (f953) 
Punj 227, a man and a woman undenwnt a crremon! of marriage with the hushand not 

I regarding it as a real marriage. Held. the husband had no intention to perform the promise f r ~ m  
the time he made it and hence the consent cf the uife \\as obtained under fraud. 

I (dl any such act or omission as the Iau speciail) dezlares to be fraudulent, e.g. under Cumpsnies 
I Act and Insolvency Acts. certain kinds of transfers ha\e been declared to be fraudulent. 
I 

=-- 

e an) ~ h e r  a c ~  fitted to dtceive. It cmers these acts nhich deceive but are not co\ereJ rider sn> 
other clause. 

I 

@) E s s e ~ t t l  Elements On the basis of aforesaid definirion of h u d ,  the essential elements h u d  
are shown below in Fig. 5.1. 
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Essential Elements'of Fraud 

Fig. 5. ? Essential Elements of Fraud 

Let us discuss them sne by one: 
a m fo agorrtraa The fraud must be committed by a party to a (i) ,J&Li'E1____=-- 

contract orb1 anyone with his connivance or by his agent. Thus, the fraud by 
a stranger to the contract does not affect the validity of the contract. 

Esnmple The ciirzc~~rs qfa rd;.r~por~ iissusd o~rospechs  conruining fahe sfofement.q. A shareholder who -, 
szrh~cribedfor tl12 s;zzres cn thzfaitl~ of t;123rosprcfrrs wanted to cr:oid [Ire contract. It was held tllat he e. : 
tio so because the j;?:'se stotenzerzt nzadz by direcrors amounted tu,+azrd [Reese River Silver Afining C.: 
Smith] 

(ii) Fd2e repr2sentatz&: There must be a false representation and it must be made \vith :? 
knowledge of its falsehood. Where the representation was true at the time when it was m22 
but becomes untrue before the contract is entered into and this fact is known to the party \\:- 
made the representation, it must be corrected. If it is not so corrected, it will amount to a ~EX, :  

E-~atnple I Xfi-utid~i/em'y i,lforms I' tlrat estate is fi-ee porn enczrmbrance. On the foitli t?'.Y 
Jtolenzent. Y buys ti12 estate. Actzlully the estate is subject to nrortgage. Here, Y nzay avoiti the COP-:P..:. 
becolrse X ~ v i t h  the inrention to deceke Y ituitrced Y to enter into a contract. 
E-~nnrple 11 Or1 1st Jan X correctly irfonlzs Y tlrat the monthly sales of his business are R.r I ,  Ute 
bl May the co?mact of  sale of business ~vm signed. During this period the monthly sales decreawe: - 
Rs 50,000. It rvus 3zzPd tlzal Y was enlitled to avoid the contract because X's failtrre to disclose rr"t.,~ -1, 
in t~~onthly sales ~1lioztiG~d tofi~rrd.  fWif11 if 0' Flmr~gan]. 
fiiil Representation as to facr: The reprzsentation must relate to a fact. In other words. a ~ 2 - .  

opinion, a statement of expression or intention does not amount to fraud. 
1 .4ct~1ally deceived: The fraud must hawe actually deceived the other party who has acted 03 : -. 

basis of such rcpresentation. In other words, an attempt to deceive the other party by which 1-. 

other party is not actually deceived, i s  not a fraud. 
Esnnrple X had a d~fictice cannon. In ordsr to conceal the def cf, he put a meral plzrg on it. I' borrgir . :,- . 
cr7nt1on wi~hoztt examiniilg. Flzen Y wed if, it bn~st. Y rejked to pay the baiance. If lvas held rhnt Y ~sas :-.;:,. 
ro yay as he was not actually deceived byj?~ud became he would have bought if eveit ifno deceptive p l q  .& 

ituerred. [Horsefill v, Tiramas]. 

11,) suflered loss :>dact ing on me representation must have suffered some loss. 

) The party whose consent was caused by fraud can rescind (cancel) the contract but he c,.-- 
do so in the following cases: -. 
(i) where silence amounts to fraud, the aggrieved party cannot rescind the con r r x :  - t  

had the means of discovering the truth with ordinary diligence; 
(ii) where the party gave the consent in ignorance of fraud; 
(iii) where the party after becoming aware of the fraud takes a benefit under the contmc:: 
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(iv) where an innocent third party before the contract is rescinded acquires for consideration 
some interest in the property passing ude r  the contract, 

(v) \\here the parties cannot be restored to their original position. * 

@) The party nhose consent was caused by fraud may, if he thinks fit, insist that the contract shall 
be performed and that he shall he put in the position in which he would have been if the 
representation made had been true. 

Example dfioudulentij- i~fbnns 5 that d's estote is,+eefiom encumbrance. 8 thereupon buys the estate. The 
estate is subject to a rnorrgagc. 3 may either moid the conbacL or may insist on its being carried out and the 
mortgugz-debt redzemed 
(c) The pa@ mhese c-nsezt was caused by fraud. can claim damages if he suffers some loss. 

SiIence as to Fraud 
General Rule .iiccorii?; ?:I r\?lanation zc Section 17. "Mere silence as to facts like]> to affect the 
niilingness of r? g m o n  12 rmer into a contract is not fraud." 
Example I d  rri!s, P; JX~:!: . :  :L. 2 2 i;s.v_cr ;>i:i:;i d brri~crr to be unsound. A says nothing to B about tire frorse's 
unsou~rd~zss. F1i5 :s ngt-+~i-_i ?I -4. 
Emrnple II A a d  3- C z j r ~  :rs&rs. emzr Z ~ G Q  a contract. ..l has private information of a change ia prices 
1% hi& ~r.r,a:d qfcc: 3,- :~.iffIjigi;~ss z.2 . ~ , r ~ s z z d  1%  if;^ the contract. -4 is not bound to infonn 8. 
Example III In ST:' K+;r:_z r. K;iruk-izr~a ri~ivrrsir). (AIR 1976 SC 376) a candidate failed to msnfi~rz the 
-:kt $;.s;:z:c~c~ ?C~:~~t:2:;i:-'s 3; :;:z <-~~~iin~fi~~~:;?rm. Held, nofiaud 

Exceptions to the General Rule The general rule that silence does7 amount to fraud has the 
folb\b-ing exceptions. 
li%ere the circumstances of the case are such that, regard being had to them, it is the duty of the 
person keeping siience to speak. Such d u ~  arises in the following hvo cases: 

ji) Were  parties stand in fiduciary relationship like parent<hild, trustee-beneficiary. 
Example A sefls by rnrr:~~,? m ?. o horst rvhich if knows to be unsound 8 is -4's daughter and has just come of 
ag2 Hzrz. the r a h i ~ n  t ; ~ r r s ~  ;;2i p r f &  w GZIM n~ake it A's duty to fell B $the horse is unsound 

$ii)  iYhzre the sIIenzs itsclf is equibalent to speech. 
Example B sa3.s :G -11. ';II~L ;:r ii"; V:CI deny it, I shall assume that the horse i~ sound " A  says nothing. Here Ak 
silence is equiva!?.?:r fo cCcr-.cC~?- P-:;IZ Jlorse turns our to be vicious A can be he[d lirxble forfiaud. 

(iii) Ha:f Truth: Half zu th  is worse than a blatant lie. Partial truthful diclosures may easiI> 
deceive ??x othtr part:. e.g. prospectus of a company disclosing only alerage dividend 
decla$c! 5:- :he campan: in the last 5 e a r s  instead ofthe actually declining dividends over that 
p d 6 d  is 3 ;:ring exampie of half truth amounting to fraud. - 

<~'SREPRESEST~~IOS 
1' Meaning and Essential Elements of >%sr~pr~~atat ion [Section 181 

' (a)iMeaning The tenn 'Xlisrepresentation' means a false representation of fact made imocently or 
nondisclosure of a material fact \a-ithout any intention to deceive the other party. Section 18 defines 
the tenn ?nisrepresentition' as follons: 
"Xiisrepresentation" means and includes- 
(a)  the positive assertion. in a manner not \varranted by the information of the person making it, 

of that which is not true. though he believes it to be true; 
(b9 an) breach of d u t  \+ hich. without an intent to deceive, gains an advantage to the person 

committing i t  or an>one claiming under him, by misIeading an other to his prejudice or to the 
prejudice of an>ont claiming under him: 

(cj causing, ho\\e\er innozznti). a Pam to an agreement, io make a miitake as to the substance of 
the thing which is the subject of the a_ereement. 

(b) Essential Elements On the basis of the aforesaid definition of misrepresentation, the essential 
elements of misrepresentation are shown below in Fig. 5.2. 
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Essential Elements of Misrepresentation 

I I I * i 
acontract j 

j i  *I 
As to fact 

I b 

le Fig :- Essential Elements of I1I is~p~sentat i3a  

t ,  4i) By apQrtj- lo a Cotztrmt : The representation must be madz b> a party to a contract L\r 

by anyone with his connivance or bj  his asent. Thus. the repnsentati~n hy a stranger ?O 

the ccntmct does not aRect the validity of the contract. 
'4 (ii) Fabe representation_ There must be a false representation and it must be made 

4 \+ithcut the knowledge of its falsehood i.e. thz person making it must honestly be1 i e ~  e 

d 
(iii) Representtation as 1oJuct: The representaticn must relate to a fact. In other words. a 

mere @pinion, a statement of expression or  intention does not amount to 
misrcpresenlation. 

E-~n~ttple Xsold his Hotel to Y mrdstated rtrot a part of fIze hotel is occtrpied by a tetlant ivho is Irtosr 
desimble. ha fact the r c i : t f r u ~ ~ ~  the frtrmzr cozri'ei ordy be recor-ere8 zr?mc~erpressire cmd iras clrrrc~tz~l\. 
razucii irz urrear. It was held tirat Y YVUS ei:tEffed to moirl the contract becatrse ,ITs statement a~~lolrrric~~ 

v to misrepresentation (Snzith 'S cme] 
(iv) Object: The representation must be made with a view to inducing the other party to 

enter into contract but ~ i t h ~ u t  the intention of deceiving the other party. 
(v) AcfuulIy ncted: The other party must hale acted on the faith of the repre sentation. 

~ - u ~ ? t p l e  IXsuys to Y who illrerrds to pz~rclzase irk land ".1fy landprodtrces 2 ions of rice per c~ct-c. " .!' 

H 
Srlieses the statement io be tnle altlzozrg:; Irz Iras iro szrflccient grotrnd for tlre belief: Y yirrchtise:, .Y. 

- .'and believi?:.~ A 3  statemt?~:t. Later olr. Y fij7dr tImt [ I I ~  l m d  prodttces only 1.3 tons of rice per trcl-c -- 
Here X's represet1tatio12 is ~?~i.~r?pre.~c~~t~iio~?- 
Evan~ple 11 The prospeclm of a conqmy cotztained a statenlent that the co~i~yatly hati hct ,: - iartt'~orised by Special Act .qf&:~. Parlia~rcvrt to zise steattl or n?ecl~anicai po,i*er for nrrl~ir~g rkc. [TLIIP:X 
ItzJact, the autl~ority to us2 rE:e steanz was  szrbject to the approva! of the 'Soard of Trade'. Bzrt tlli.5 . i i ;~i  - \!.as not n~errtioneii in lJre ,Qrospectm Tke Board of Trade did not approrle the zise of' stcrrrrr. c / ~ a a l  
eomeqzrently the co?t~p.'iz;y rr-ozorei np. Tile .r~;iirelruldzr.~ qjr [he con~pany fled a suir trgairr.si /;at' 

eiirectors for frcstrd But the wzlrt freldtl~a~ t h y  Irere itot liub/e for fraud. The direclors Iverc. /lot glrilc 

3YS of frotrd, as they J~o~resd~v believed fhat ot;ce 111e Par1ia11;ent had azrthorised the use of .stetrm, r l ~ ~ p  
Trade practic~zE~y co~rci~rded- [Derr). Y. Peek] 

B-w 
representation [Section 191 

isreprescntstisn arc m follot\s: 
cind the Contract The pcxty \\hose consent was caused by misrepresentation can 

the csrrtrart but he cannot do so in the folio\\ ing cases: 
-Y (i) nhere the party \%hose consent was caused by misrepresentation had the ~ncans 

of discovering &e tmth \\ith ordinary diligence: 
(ii) wherz the part) gave the consent in ignorance of misrepresentation; 

c, (iii) where the party after becoming aware of the riiisrepresentatio~r, takes a benetil unclcr 
the contract; 

\ 

l_*q (iv) where an innocent third party, before the contract is rescinded, acq~iircs t ~ > s  
consideration sonie interest in the property passing u;;ier the contract; * (v) where the parties cannot be restored to their orisinal position. 
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Example X; l e d  Y erroneously to believe that I000 m o d  of indigo are ma& annually at X s  
factory. Y examines the accounts of X's factory which show that only 800 moundr of indigo have been 
made. ,@er this Y buys tile factory. Here, the contract is not voidable on account of -Ys 
mimepresentation because Y ajier becoming mrare qf misrepresentation taks  the benefir under the 
conlract. 

fb) Right to Insist upon Performance The party &hose consent was caused by misrepresentation 
ma?- if he thinks fit insist that the contract shalt be performed, and that he shall be put in the position 
in n k k h  he would have been if the representation made had been true. 

Comparison between Fraud and Miirepresentation 
Similarities There are basicall! mo  similarities in case of fmc j  and misrepresentation as follows: 

ra) In both the cases. a false representation is made b> a part): 
pb] In both the cases. the contract is \aidable at Ehe cption of the party whose consent is 

obtained by fraud er  misrepresentation. 

Distinction Fraud differs from misrepresentation in the following respects: 
- 

Bcsis ofciisti~zctio~z 1 Msre resentation 
2 .  ktection , A %rang representation is ' X wmnz representation is mad? 

made nilfull? with the I imocentlj. i.e. without an? interrli~n 
intention to deceive the other "0 deceive the other party. 
PW- h 

1 
- S 

1 
2. howledge of falsehood The person making the wrong .The person mak-mg the amnp 

I statement does not believe it to 1 statement believes if to be true. 
be m e .  11 

!I 

3. R!g:r: to claim damages I h e  asgrieved party can claim : The aggieved p m  canner claim 
damages. 11 damages. 

I 1. X~siIability of means to 1 Except \vhere silence amounts The aggriebed party cannot avoid 
, 1 

discab er the truth 
\oidable even if the aggrieved discovering the truth with ordinary / 
party had the means of diligence. 
discowring thetruth with 
ordinaq diligence. 

Meaning of Mistake [Section 201 
A mistake is said to have occurred where the parties intending to do one thing by enor do 

something else. hiistake is an erroneous belief concerning something. The mistake can be of t no  Qpes 
shmn in Fig. 5.3. 

Let us discuss rhem one by one: 

I. Mistake of Law [Section 21 ] 
1 Trpe of mi-~uke oflmv Effecr 
I (a) Mistake of lndian La\\ The contract is not bnidable bx&use everyone is supposed ta knsn 

I 
Z the Ian of his country. 

(b) Xiistake of Foreign L ~ w  -4 ntbtnke qi:f;,reigtz i ~ r  is !reL;:L,J nv mistake offact, i-e. ilre e,u?rlracuf 
I is roid if both the partics are ~inde;. a mistake as to a foreign Imr. 
1 1 
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1 Tmes of Mistake 

I Mistake of Fact 1 

11. Mistake of Fact ,llistake of fact can be either bilateral mistake or unilateral mistake. 

a Bilufercrl ,\fislaXe [Section 381: The term 'bilateral mistake' means where 130th the parties a~ 
the a g e e m e ~ t  arc under a mistake. According to Section 20, "It'here both the parties to an 
ascement arz t;nder a mistake as to 3 mmter of fact essential to the ageement, the agreeinez: 
is void." Thus. the following three conditions must be satisfied beforz declaring a contract \@Ed 
ufidzr this section: 
(i) Both the parties must be under a mi~-take 
f ii) Mistake must be af fact but not of law. 
According to explmation to Section 20, "'An erroneous opinion as to the value of the thins 

\vhich forms tke subject matter of the agreement is not to be deemed a mist& as to a matter of fact.'' 
E~nmnple X brgs a painting believing it to be 1~0rtIz Its .50,000 ~sltitelrl fact it is rt'ortlt only As 5,000 
The contract is not void 

(iii) .tlistake must relate to an essential fact. 
(iv) 

Exnrnple I d  agrees to slii! to B a specifc cargo of goods srrpposed to be on its wqy f ion~ Et'rlglnnd to 
Jfrrrrrboi, It trtnzs ozrt ti:r:tt before the date ofthe bargain, the shop conve~.i~zg dze cargo had been C~PS?I 

mvay mtd rlte goods 1 0 s ~  -1-citlrer parg ],-as acme of facts. i71e agreemellt is void 
E~ample II A agrees EO bi.yfiorn B n certaitz I~orse. It turns oirt tllat the horse rras dead at the 1it11e q' 
the bargain, thougjl nei!i:erparty IWS mrare of the fact. l71e agreement is r.oid 
Esnrriple 111 A, being entuieu ro an eslrrte for the life of B, agrees ro sell it to C. B was dead nt the 
rin~e of the ogrzenterzt. b:lt both pmies were ignorrmt of the fact. The agreenmlt is void. 

Bilateral *Ifisrake as lo the An apeement is void where therz is a bilateral mistake a> 
to the subjcct mztter, X to the subject matter includes the following: 

(i) Mistake as to the existence of subject matter 
(ii) Mistake as to the quantity c f  subject matter 
(i ii) hf istake as to the quality of subject matter 
(iv) Mistake as to the price of subject mattcr 
(v) Xiistake as to the identity r?f c~bjpct  111ztter 

( i )  hlistke as to the title of subject matter 
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Euunple I A agrees to buy from B a certain horse. It nrm out that the horse was deadut the time of 
bargain though nefiher  part^ was mcare of the fact. IAe agreement k void because there is bilateral 
mistake as to the existence of subject matter. 
Eurmple LI matter. A agrees to buy fiom 3 aN his horses believing that B has hob horses bur 3 
actually h m  three horses. The agreement is ~ o i d  becawe there is bilateral mistake as to the gumti& 
of subject 
Example III A agrees to buy a particrtlar horse fiom B. Both believe it to be a race horse bur it turns 
to be a cart horse. The agreement is void because there is bilateral nristak as to the quality of the 
subject matter. 
Eranple IV A agrees to buy a particu.:ar Jwrsefi.ol~z B :rho meittioned iiz his lettcr !ize price as R.Y 
1.159 instead of 5,150. 1.re agrzeilreilt is roid became there is bilateral mlstnkc as to tlze price of the 
sztbject ~izatter. 
Eranrple Vd agrees to bzyfi-om B a cermin horse. B i7as one race horsz nizd one cart horse. -4 thinks 
that he is bzying race horse bzrt B thinks thai he is selling cart horse. The agreement is void because 
there is bilateral mistake as to the idenfip of subject matter. 
Exanlple y7 A agrees to bzy n purticztlar horse fionl B. That horse is alrearjr owned by A. 77ze 
agreement is void becazrse there is bilateral misrcke as to rile title of the subject matter. 

Bi- to rke Porsibilirj qf Perjonmr~ce: The ageement is r oid ahere there is a bilateral 
mistake as to the possibili~ o~f ie iTohance .~not~er  ivords. nhere the parties to an agreement believe 
thai the agreement is capable of performance, while in fact it is not so. the agrcernrnt is treated as 
void. The impossibility may either be ph>sical or legal. 

223: The term 'unilateml mistake' means where 
is under a mistake. According to Section 22. "A contract is not 

voidable merely because it was caused br one ofthe parties 
to it being under a mistake as to matter of fact.'" 

Example X sold Oars to Y bx smnple and i", thinking that they were old Oafs. pltrchased them. In fact. 
the Oars were new. It ~t'a izeld [hat f'was bound by the contract. &zirl, v. Hzighes] 

Exc-: The agreement is void where a unilateral mistah rdates to the identity of  the person 
contracted with or as to the nature of fhe contract. 
&ample I One Blenkorn. knowing that Blenkarn & Co. urn ca i-zputed czrsr~mer q f l i n d r q  & Co., 
placed an order with Lindsay & Co. by imitating the signarztrcs qfSbenkurn. 7i1t? goods rr-t?re then sold 
to Cundy, arz innocent buyer. A szrir was filed bj* Lindsay 6; Cb. ergroitur Czrm4v-Bor r z c o ~ e ~  of goods. 
It was held that there was no contract between Lirzdsay & Co. ~ i i J  Bleizknriz us Lindsw & Co. never 
intended to contract with Blenkarn and as such, Cundy did not zet a good title and hence he must 
return the goods or make papent  of goods. [Cundy v. l indsa~ & Co.] 
Example Il A woman by fqlseb misrepresenting her to be wife q f c r  well hzo~vn Baron (a millionaire) 
obtained two pearl necklaces from a firm ofjk~vellers on the pretext of slto~ving them to her husband 
before buying- She pledged them with a brokr* who in g o ~ d  faith paid her Rs 1,00,000. A srtit wrn- 
filed by the jelreller against the broker. It ,r.m hkld that there was no contract between t17e jeweller 
and the broker m the jeweller never intendedto contract with her trnd czs such, the broker did not get a 
good title and hence he must retum the goods. [Lake v. Simmons) 
Extrmple IU S knew that on account of his criticism of the ploys irz the past, he woltld not be al101c-ed 
entry to the pet$ormrmce of a play at the theatre. The mmging director ,of the theatre gme 
instructionr thai ticker should izot be sofd to S. S, however, obtained a ticket titro?rgh one gfhisfiie~zds. 
On bsinc r e w d  ~din~-~s ion  !n the theatr?. he sued for damages for breach of contract. It was held 
that there was no contract beht'een the theatre compamj and S as tire theatre cornpaiy tzerer intended . 
to contract with S. [Said v. Buti'j 

TOPPER'S INSTITUTE Pix2244 1914,65255572 



I MERCANTlLE LAW 4 3 

Example n/ An old illiterate man was induced to sign a Bill of ficJumge by means of a false 
representation fhot it was a mere gumantee. It was held that he was not liable for the Bill of Exchange 
because he never intended to sign a Bill of Exchange. [Foster v. -Mackinnon] 

But the contract shalt be valid and binding in spite of the mistake as to the identity of the . - 
parties in all those cases \\he~z the parties \\ere willing to enter into contract with any person. Thus. z :  
the mistake only relates to the attributes or motives of the person such as credihvurthiness, it will no? 
make the contract void. It may at the most make it voidable for fraud, e.g. in Phillips v .  Brooks. One 
Mr. North entered a Jexvcler's shop, selected a ring mhich the jeweler agreed to sell against paymenr 
by Cheque which Sorth signed in the name of Sir G B. a man of credit and standing. North pledged 
the ring with Brook. In the meanlvhile the Cheque got dishonored. It w a s  held that the contrac: 
beheen North and the Jeweler was valid m the jen-cier agreed to sell goods to the very person \\ h~ 
entered the shop. Thus, the conmct hzd -been made bzfore the sooiis nere deli~ered to North. As the 
contract was induced by fraud. the jencler could rescind the cantract. Ho\re\er, the pledge made b? 
Xorth was valid. ??p,e jeiveleis right \\a cnIy confined to filing a suit agtinst Sorth to recover d a r -  
ages. 

Effects of 3Sistake 

(b) In case of Unil~tcmI Slishke 
-c-p (i) rts to the ident~ty of the p ~ 3 n  coztncted The ageement is void. 

~ . i t h  - 
(ii) as to the naturc of ~ o n t n c t  The agreement is void. 
(iii) as to other matter The agreement is not void, 

(cj Obligation of %grieved pat). He must restore any benefit received by him 
I under the contract to the other party from \\bcz- 

the benefit had been received [Section 641 
(d) Obligation ~f other par& The person to whom money has been paid c- 

an>zhing delivered by mistake must repa! c: 
return it. [Section 723 
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I 

CHAPTER 6 Legality of Object and Consideration & 
' i .  +-j ' I  -#* y*.fly 

Agreements Opposed to Public Policy i . 
b 

I 

CIRCC?t1STL&TCES LXDER WHICH THE O E C T  OR 

COXSIDERATIOS IS DEEMED TO BE t3XA\%R-L 
The object and the considemtion of an agreement must be lawful. otherwise. the agreement is 

void. According to Section 23 of Indian Crntrixt Act 1872. :he consideration or the object of an 
agreement is unlawfui in the follming cases: 

(a) i f  it is Forbidden by Law I f  the ebject or the c~nsidemtion c fan  agreement is the doing of an act 
which is forbiddtn (i.e. prohibited) h) 13%. the agreement is loid. An act is said to be forbidden by 
law when it is punishable either b) the criminal :am ~f fhe country or by special legislation. 
Example I d  promises B to drop a ,m-~recntior~ ;r iiich irz lms institzited against B for robbery, and B 
promises to restore the ~alzie o f  t17z :hitgs ro!r~t2. 7712 agreement is yoid, as its object is zinlmvfil. 
flVilliam v. Bqr-ld 
fianiple 11 Sgranted a loan to 12e piardd~i: q- a ~ni~zor to et~able hin~ to celebrate the minor's 
marriage. 11 was held that S cotilri cor rzcol-zv Sack becuzrse agreement is yoid as rts object ?Le. 
minor's n~arriage) is illegal. [C. Srit:5.-us Y. K. R ~ j a  Ruma Sfoi~ano Rao] 
Example III A promises to obtain for B an e?iipio_raze?zt in tire pziblic service, and B promises to pay 
fi 1,000 to -4. Tlre agreement is voidas tire co?rsiderationfor it is zmlmrfil. 
Exnmple IY  X; a Hindu already married cud is5 \rife alive, entered into a marriage agreement ~vrtI~ Y 
an zinmarriedgirl. This agreenzent is void becuirse the second marriage is forbidden by Hindu Lac.. 

(b) If it Defeats the Provisions of any Law If the object or the consideration of an agreement is of 
such naturz rhat. if permitttd. it would debt ttr isions of an) law, the agreement is void. 
Example 1.4's estate is soldfbr amar-t c?frew?rrte rnrder the provisions of an Act of the Legislature, 
by whicI1 u ciefarrlter is proi~ibited~ronl ~:rrc!:ns;n,b  he esrate. 8, upon an understanding with A, 
becoll~es t l~z plirchaser, and agrees tg  P rarq I ~ M  esta:e 3 A, zipon receivingfi-om him tke price whicA 
B f~os paid l71e agreement is void ~s 3 !ca:dzrs file rransactio~1, in eflect, a pzrrchme by the defmlier, 
L I I I ~  I F O U ~ ~  SO deJcat the o5ject of t ie  -.- . 
Example 11 .Y borrowed IZs 1,00.170L -"+. ;r I'cn;d w e e d  not to raise any objection ar to ihe limitation 
and tl~at I' nzql recoyer the amozint er;.?; L~'ler the e-xpiry of linlitation period. This agreement is void 
as it defeats the provisiom of the Law +lE'*nf~iifi~?~ Act. [Ranla .%fzirthi v. Goppmva] 

(c) If it is Fraudulent If the object of rm agreement is to defraud others. the-agreement is void. 
Example I-4, B and C enter ihto an openrent of the division anlong them of gains acquired, or be 
acqzrired, b~ them by-fiatid 'Rre agreemem is yoid, as its object is zmlmvfil. 
Ifdie object of an agreement is to dg$aud othsrs. the 
Exanzple 11 A, behzg agent for a latrdzrd p.wprietor, agees for mloney lvithour the knowledge of his 
principal. ro obrai~zjor B a lease of ltz~zd 6eL'or:@tzg to his principal. T11e agreement between A and B is 
void, as it implies a-fruzrd by concealnre~zt by -4. 011 his principal. 

(d )  If it Involves or Implies Injury to a Person or P r o p e e  of Another If the object of an 
agreement is to injure a person or the propert! s f  another. the a_aement is void. 
Ex'hmnple i -i' burro~ced EtF 100,6Pon1 Yii~nd t?.~ec~ted l: bond 2nli?zr :chickhe prgrnised tn xrnrkfor 2- 
witfiout p q  -+br -7 years and agreed to ptry interat at 16?6 per nzontlz and the principal amount at 
once. It was held timr the a p e m e m  Ira& ~.oi,d becazfir! it i?lvb:r-ed injury i> X [Ramsaroop V. B m i  
Abndat] 
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Example 11 Xpromised to pay Rs 10,000 to Y I V ~ B ;  ;:1 ~ g ~ z e d  :0 publish o libel (i.e. defamatorp~ 
article against someone). It was held ihat Y could not recover the mount  because the agreement. w m  
void as it involved injury to someone. [Clay v. Yates] 

(e) If the Court Regards it as Immoral or Opposed to Public Policy If the object or consideration 
is immoral or is opposed to the public policy, the agreement is void. 
Exnnlple I A, who is Bs mukhtar, pron~ises to exercise his influence, as such, with B in favour of C, 
and Cpromises to pay Rs 1.000 to A. 7?1e agreement is void, because it is immotal. 
ExanzpZe 11 A agrees to let her du~glrter to hire to B for concubinage. The agreement is void because 
it is inzmoral, though the letting n1a7 not be punisl~able ztnder the Indian Penal Code (45 of 1860). 
Exarnple IU X let a flat to Y on a ~?zo?atl~!t. rmt q f b  10,000. Y ~,vns a prostitute and zrsed the flaf for 
prostitzrrio?~ and did not pay the auld ,Y c~twot recoyer tile rent if he knew the pzrrpose orhenvise i7e 
can. [Pemce v. BrooksJ 
ExanlpZe IV X gave Rs 1,00,000 to I' a ~narried won:cln to obtain a divorce porn her itloband. .\- 
agreed to marry her as soon as she obtaii7ed a d iwce .  It 1r.a~ held that X cazrld not recover back f l ~ r  
amount because the agreement was w i d  as its object was immoral. [Baivijli v- Hmnda 1Vagalj 
Exanzple VAgreementsforpe~t or4firfure colzabitation me void because the consideration I which i s  
inmioral at the time ~rhen  if pnsscs ctmmot beconre legal by passage of rime [S. Yellappa v. Y. Subif 
(Bonzbq; High Coulg] 

ILLEGAL AGREEbfEhTS 
/ 

k---I&aning of Illegal Agreements 
Illegal a,geernents arc those ageernents which are 

(a) void ab-initio, i.e. void &om the very beginning. and 
(b) punishable by the criminal law of the ~011ctry cr by my special legislation regulation. 

Effects ogJlegal A, areements 
cts of illegal agrcemenS are as under: 

(a) ' K e  collateral tmsixtions to an illegal agreement also become illegal and hence cannot 
be enforced. 

(b) No action can be taken for the recovery of money paid or property transferred under a? 
illegal agcement and for the breach of an illegal agreement. 

(c) In case of an agreement containing the promise, some part of \\hich is legal and other 
part illegal, the legal position is as under: 

Cmz ? 
, Provision 

1. If the illegal part cannot be separated from the / The whole agreement is altogether illegal. 

I 1 2. :ef::yegaal part can be separated from the ( The Court ail1 enforce the legal part and reject 
legal part 1 the illegal part. ! 

I , I 

Example I Xpromises fo pay Y Rs 1,000 iJP beats 2. Y beats Z nrd c!ailns -Rs 1,000 but X refuses to 
pay. Y cannot r e c o ~ e r h m  X becarlse llte ngreemerlt behveen St ; i~e i  I'is illegal. 
E.uample II X p q s  Y Rs 1,800 to beat Z f' does PIUI beat. ,Y ca~arot recorer fi-o~n Y because fix 
agreement behveen X and Y is illegnJJ 
E,uample 111 X lent Rs 1,00,000 to Z' to i.?:c~ble hiuz 10 ~;idi';:i~~e crrtodn smrlg=led goods _from Z .Y 
cannot recover f l~e  a~nozmtfior~z Y if l ~ e  knows the P-s pvr-me fiorr03vjtlg. 

\ 
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VOID AGREEMEhTS IF COXSIDERATION OR OBJECTS 
ChZAWFtZ PART 

According to Section 24, if one of the several considerations or objects of an agreement is 
unlaw&~l, the agreement is void. 
Exampled promises to superintend, on beltalfof & a legal manufaciurer of indigo and illegal trqfJTc 
of other articles. 8 promises to pay to A, a salary of Rs 10,900 a )-ear. The agreement is void. 
object of -4'spromise and the consideration for B's promise being in part ztnlcn+flll. 

AGREE3IEhTS OPPOSED TO PETBLIC POLICY 
It is not easy to defiie the term 'Public policy' \\ith an! degree of precision kcstuse "publi: 

policy' by its ver). nature, is highly uncertain and keeps cn flusmating s i t h  the passage afttime. Ar. 
agcsmefir which conflicts :\itIa morals of the xime and ccntraLenes an. csrabt.;iis5ed interzsr ~f scxis; 
ma: be said to be opposed to public poiicy. In India. it has been left to Coaz rn hold a q  cmfsact m 
unizibfu1 on the ground of being opposed tt? public poliq. 

The foltowing agreements have been held to be opposed to public policy: 
fa) Agreements of Trading with Enemy All agreements made with an alien enem) zzs illegal 03 

the ground of public puiicy. 

(b) Agreement for Sfifling Prosecution .An agreement for stifling prosecution 3s iE!ega! an the 
ground of public policy. 
Exan~ple X. who knmvs that I" I r e s  cornn~ifted a r>nirder. receives @ 7.00.000_$om P' it? cot?siC!erarion 
of m r  exposing Y. l3is agreernerzf is illegal. 

(c) Agreements k t l ~  e Nature of 3Iaintenance and Champerty Maintenance Is an ageement 
whereby one party having no interest in suit, agrees to assist another to maintain suit. For example. X 
promises to pa\ Y Rs 5,000 if Y fites a suit against Z. This is a maintenance agreement. 

Champerty is an agreement wheieb) one party agrees to assist another in recovering praperty 
and in turn is to share in the proceeds of the adion 
EratnpIe X agreed to pay Rs l fi, ,300 to Y ro enn.SIe ;:in1 to file LZ sttit for [he remrery y f his property 
an8 Fpromised to give him 314ff: share in llte prupcrh; ifrecorered The agecment ~vm held (O be 
clzan?per?ous and void [;tlut:;ziii rii f rkrtant-urni r: Airlra .Vagg 

Positioti in England: Both of thse agreements arc declared illegal and \aid. 

Po~ition in India: A11 o f  tkesc sg,reements are not illegal. The Court \viIl refuse to enforce such 
azreernents if its object is not b~nafide or the terns of reward are unreasonable in the opinion of court. 

(d) Agreement for the SaleJI'ransfer of Public Ofices and Titles The agreements for the sale or 
transfer of public offices or to o3Qin public titles like Padma Shree. are itlegal on the ground of public. 
polic>-. 
Example X promises to pay Y Rr 50,000 if Y sectires him m~ employment in Govt. service. This 
agreemetlt is opposed to public policy. 

(e) Agreements in Restraint of Parental Rights An agreement \\ hich prevents a parent to exercise 
his right af guardianship. is void on the ground af public polick. 
Esafrlple 6, u father Ilming nvo SUES. agrc!zcd P ~ Q ~ I A ~ ~ Y  gltardjorlship in fmour of A and also agreed 
trot to rzwke the tuatr~Per during itis ltk. Suir.+e.cgrit?r~rlv~ j.efilrdl n sliii for ihe recovev qf boys. I( was 
$zcEd rl:nt i i ~  itad a righi to revokc his uur/lor.?r ti~~dg<t.! ~LIC.; i ~ ; i  '-1~;ldren. [Giddzi .I'arqatlish v. Mrs 
.iIt;nit7 Ge \nsd - - 

% 

(f) Agre::rnents in Restraint of Personal Liberb .+In ~,grcrxznt \\hi& undut? estricts the persdnal 
libe* of my person is void on the ground sf pubEi~ ~ 8 1 1 ~ ~ .  
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Example X borrowed RY 1,00,00Ofrorn Yon the promise t h a  he would not, without the Ys written 
permission leave his job, borrow money, dispose ofhis property or change his residence. It was held 
that the agreement was illegal on the pound of public policy. [Hanvood v. ,Miller3 Timber and 
Trading Co.] 

(g) Agreement Tending to Create 31onopoIy An agreement which tends to create monopoly is void 
on the ground of public policy. 
Example A local body granfed a nzonopoly to X to sell regetables in a particztlar localily. This 
ugreement is void on the grolrnd of being opposed to public policy. 

(h) Agreements Interferiag with Course of Justice An rzg~eernent nhich interferes :\ith course of 
justice is void on the ground of being qpssed  to public poliq. 

( i )  Marriage Brokerage Contracts X rnarriage contract is m e  nhereby one cr marc pcrscns receives 
money or money's worth in csnsidemtian of marriage. 

(j) Agreement in Restraint of Marriage [Section 261 Every agreement in restraint of marriage of 
any person other than a mincr is void. 

(k) Agreement in Restrhint of Trade ISection 271 Every agreement by ~ h i c h  anlone is restrained 
from exercising a lawful professicn, tnde  or business sf as) kind, is to that extent void. 

(1) Agreement in Restraint of Legal Proceding [Section 281 An rtn~cment nhict restricts a 
party absolutely from enforcing his t e p i  rights arising under a contract or an agreement H hich curtails 
the period of limitation I\ ithin n&icI? the legal rights may be enforcea is void. 

Note: The agreements referred to in (?I. (li) and (I) have be=n discussed in deki! in Chzpter 7. 
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CHAPTER 7. Void Agreements and 
Contingent Contracts 

I\IE-.t\n*G OF VOID AGREEJfEhTS 
According to Section 2(g) of the Indian Conh-act Act, 1872. a void agreement is an agcemec? 

xshich is not enforceable by la&. The a - a m e n s  which are not enforceable b> law rigkt from the time 
ishen th_s sre made, are wid-ab-initio. 

X'ze fallowins t>pes of awernents h ~ x  e expressl! been declared void under \arious sestizzs 
tke Indk;1 Contract Act. 
2 .  .Ageernents b> or s i f h  persons incotni.etent to conn-act (Sections 10 & 1 1). 
-, -. Agreements entered into through a mcmail mistake of fact between the parties (Section 22j. 
3. .Agreement, the object or consideraticrt of which is unla\vfuI (Section 23). 
3. .Agreement, the consideration or object of xshich is partly ~ ~ n l a w h l  (Section 24). - . - - .Agreement made mithcut considemticn (Section 25). 
6 .  Ageements in restraint of marriage (Section 26). - . .Agreements in restraint of trade (Sectian 37). 
8. Agreements in restraint of t e g l  prccszdings (Section 29). 
9. \Vagenng a-geemtnt (Section 30). 
10. Impossible agreement (Section 56). 
I I .  .4n agreemept to enter into an agreement in the future. 

A--men& from Xos 1 to 5 have already been discussed in earlier chapters. The O ~ Z T  

agreements are discussed in this chapter. 

-iGREEMEhTS CY R E S T K n T  OR JIARRJAGE 
According to Section 26 of the Indian Contract Act every agreement in restraint sf the 

narriagc of any person other than a minor is void. 
E-vmrtple I Spron~ised to many F only and none else, and to pay Rs 2000 in default. S~?arrit?;rrl Z m:r9 
!' szsd ,'.-%r recorev of Rs 2000. It ~ v a s  Ireld t t~af  I"corrh1 not recover anything becesase file cigi+zzai?rRnb 
;: .ir h; rcsfrain1 ojnzmiage. [Ca~re v. Peers] 

It may be noted that an agreement nhich pro~ides for a penalty upon remzrria~e ma) not be 
:~nsid?red as a restraint of marrictgc. 
i%~a?nple II An agreement betweeal nvo co-1rido:rs filar $one ofthem remarried, shz should forfeil her 
right lo her shre  in the deceased Izwband's property, was not r-oid because no restraint was imposed 
:t-~un either ofthe bro widmsfiom remarrying. [Roa Rani E Gulab Rant] 
ExamnpIe III .ji'Rah S h a  (Le. a alnarriage agreement in .WusIim~~ which authorizes wife to divorce 
hersecf and to claim maintenance fiom the Itusband on his marrying a second wife, was not r05-i 
bziausz no restraint rcas imposed upon husband fiom marrying a second wife. [Badzt r.. 
Badara?z~?essa] 

AGREE31EhTS IN RES-T OF TRADE 
According to Section 27 of Indian Contract Act. 1872, "every agreement by nhich anyme 1s 

restrained from exercising a lawful profession, trade or business of any kind, is to that extent ~oid," 
This is because Article 19(9) of the Constitution of India regards the freedom s f  trade and commerce 
2s a ri* of el-en- individual. Therefore, no agreement can deprive - or restrain a p e w n  f r = ~  
esersisixg such a right. 

Onus oi3roof Where an agreement is challenged on the ground of its being in restraint of tmk.  ::?t 
pam supporting the contract must show that the restraint is reasonably necessary to protest his 
interests. and the party chaflenging the contract must show that the restraint is injurious to the public. 
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Meaning of Expression 'that Extent' The expression 'tiha: ox:::em;" may be interpreted in the sense 
that only that portion of such agreement is void whjch is consided either as unreasonable or as 
opposed to public policy being in restraint of h-ade. The rest of the agreement would continue to be 
valid. 
Exarrtple I I n  Pabzo city> 29 orrt of 30 nranrljbcturers of c0mb.r agreed with R lo supply /?in? c0mb.r und 
not to anyone else. R ~ras f iee  to reject goods if he found that [here was no market for theni. It w a s  
held that the agreement rras in restraint of trade and was rhz1.s void. [Shaikh Ka/u v. Ran1 Saran 
Bhagat] 
Exantple I I X  and Y carried oi2 br~siness in a certain locality in Calcurla. Xpromised to stop bzrsiness 
in that localiiy if Y paid him Rs 1,000. X stopped his bzisiness but Y did not pay hiin the promised 
money. It was heid that X colild not recover qtIzingfiom Yhecause the agreement was in restraint of 
trade and rvas thus void. [ilfadhub CIzatzder v. Raj Coon~rij 
Exantple III An agreenlerlt restraining a s e m t  fro~n co?~;peting for 5 years ajer the period of 
senJrce, was held as void. [Brahamputra Tea Co. Y- EE. Scurii;] 

Exceptions to the Rule that "An Agreement in Restraint of Trade is  Void" 
The exceptions here mean the cases where agreements in rzstiaint of trade are not considered as void. 
Such esceptions are shown En Fig. 7.1. 

Let us discuss them one by me. 

I Escepticns to the Rule that .-An Agreement in Restraint of Trade is Void" / 

Service 

I 

Exceptions to the Rule that ".An Agreement in Restraint of Trade is Void" 

I. Wncltr Statutory 

I. Exceptions Under Statutory Provisions 
(a) Sale of Goodwill [Exceptiotz I to Section 271: An agreement which restrains the seller of a 

goodwill from can?-ing on a business is valid if all the following conditions are R~lfilled: 
) Such restriction must reidte to a similar business. 
(ii) Such restriction must be withm specified local limits. 
(iii) Such restriction must be for the time so long as the buyer or any person dcri\ ing title to 

thc gwdbviii f ro~~ i  ilipn, cai~ic, dn a like busii~ess ;I, the spccificd Ixzl lirsits. 
(iv) Such specified local limits must be reasonab!e ha\ing regard to the name of the 

business. 

11. Under Judicial Interpretations 
i 
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Thus, the buyer of goodwill may restrain the seller for q i n g  on any business similar to the 
one sold by hi within a certain vicinity and for a certain perid of time providd the restrictions in 
regard to time and vicinity are found reasonable. 

(6) Parfnem Agreements: The Indian Partnership Act. 1932. recognises the f o l l o ~  ing agreements 
in mimint of trade as valid: 
(ij Restriction on existingpmOzer [Section Ilr2/]-A partner shall not c a q  on any business 

other than that of the firm while he is a partner. 
{ii) Restriction on outgoing purhzer [Section 36(2)]-An sutgeing partner may agree tvith 

his partners that he \sill not c a m  on an5 business simiiar PSC ihzt ef the firm within a 
specified period ar \%ithin specified local limits. Such zgrzenrent shall bz balid only if 
the tzsnrictions are reasonable. 

ti E i) Reslriction on partners zpon or in a~dicipntio~of the r!issobi(i0?2 qi the firaz jSectio.r: 
541-Partners may. upon or in antiGipation of the dissolution of the firm. make a? 
agreement that some or all of them nil1 nat ca ry  on a business similar to that of the 
firm within a specified period or within specified local limits. Such agreement shall be 
valid on& if the restrictions are reasonable. 

( i \> Restrictio?~ in case ofsale ofgoo&~ill [Sectiotz 55(3)]-A partner ma! upon the sale of 
the good~i11 of a firm. make an agreement ha t  such partner wilf nor can) on an> 
business similar fa that of the firm \\ithin a specified period or \\it!+ specified local 
limits. Such ageemenr shall be \d id  if the restrictions are reasonable. 

- - #%ILL4 
4 :r - 

11. Exceptions Wnder Judicial Interpretations sxkT 3 ir-cC Ti 

(a) Trade Co*nbinatiorrs: Trade combinations which have been formed to regulate the business or 
to f~x are not void. but the trade combinations which tend to creztemonopoly and which 
are against the public interest are void. 

&ample I -4rr agreement anlong four ginning factories to f7x ~nl$orm rate for ginning cotton and to 
divide tile pr0f;ts iri o certain proportion is ~ w t  void becazise surf? agreenreilts are neither in resb-aitzt 
oj-trade mor opposed to pubk  policy. [Horibi~ui r. Sfzarajidl] 
E~ample 11 An agreerrreni by nro finnts to avoid conpetiiion is yoid becnltse it tends to crecte 
monopq$; mld is against the prib;ic hlterest. [Jui Ram v. Ka11na Rang 
fian~ple 111 An agreenietzt benreen certoiiz persons to cony on bx,-iizess nr it; fizz nrembe~s of their 
caste oizlv is void. fl"aitheli?zga Y. San~ir~ada] 
Example IVdrz agreement awof?g sotlie ice ~~ram!Tactriring co~~~;on:es rror to st+I i ~ - 2  beiols a minimum 
price ai;d to divide the proj7t.l in a certaitt proportion is not void brcrrrrsc suci~  greenre rent rims nlade to 
repilate the busi??ess and nor ro restrain it. [S. 1 Fraser & Co. o.. Boinbay Co.] 

(b) Sole Deali1tg.4greetnents: An agreement to deai in the ~ ~ a d u c t s  c7f a s i~g l e  manufacturer or to 
seH the whole produce to a single dealer are balid if theircerms are reas~nable. 

Example I AR agreenzeat bj. o person to sell all the mica prodziced by Iiinz to tile plaintlfls and not to 
m y  otherfirnl, and not to keep nrg- sfock, is valid. [Szrblza ,Yaidzi v. Haj Badsha Sahib] 
Example IIAN agrcenie?If by u b r ~ c r  qfgoods for Delhi marker. not to sell them in Calcutta. is valid. 
Example 111 -X a seller 01- i?nnzifat~or~ jear ellev in England soid lriv bzisiness to Ya11d agreed not to 
deal j>r nso years f a t  in in~n~irutio~z jeieuelley in England tbl in wal jewellery in certain foreign 
countries. The first promise Ira.< izzld Imtfiil. rfte second promise was held m void because t ie  
restraint was rurreaso?zable Irm.ing rz_and to the natzrre of br~si~rrss. 

(c) -eemenls= A.cEou.;s in seniceasreanent m a ~ o r  ma: not be in 
restraint of trade. An anal>sis sf  scme of the clauses sf sen-ice agreement is as under: 
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Clause 1 Whether held as restruint of trade tl 
( i )  A cla~se to serve the employer for a 1 Such agreements if reasonable, do not amount to 1 

stipulated period. ! restraint of trade and hence, are enforceable. 1 

I 
(ii) A clam? tc prelent the ernplobee Such agreemefits do not mount to restralr?: of trade / 

Eom atccpting an3 ether engagement and hence, are enforceabfe. 4 
during his employment i fi-amnple Docrors en1~~1oyed in Govr. sdn-ice are !: 

' zcsrr~ily no& allowed to carry on private praclic2. 

(iii) A clause to prz~ent the employe 
I 

f i ~ m  acztpfing a similar engagcnent / 
a k r  the t en ina t i an  of his ssn lees. 
(a) If a restraint is intendtil er?l> to (a) Such agreecents do net amcunt to restralc: of t r ~ d e  

protect an employes against an and hence. ar2. cnfctce able law. I 

empia~ee rnakins use of trade 1 E~wtm~lple -4n cnzpfoyee WIJO possesses crr:t;in trizcfc 
secren learned by him in the 1 sect-<!% ogreid m t  to c c q  on rlie sirni!':r ! , ; r ~ t ~ i f i e ~ ~  1 
c e ~ s t  of his emplo>mei~:. ' Jtrring 4yeors q2er {he fetw:iizatioii ofseraicc LjFOr~ier 1' 

I & Smrs L1d I: .%igga+] 
)1 

gb) If a restmint is intended to sene , fbI Such agrwn?ents anrouirt ro restrain qf zmdz and 
tiny oiher purpose ( s q .  to a>~Ed iienci., are not elforceable lmr. 
cam;ttition) 

l 

I 
1 E~tli~zple An ci:2,.i.+,c.ment to r2sfm;l~t a sct?;:i:f ~ Y O I I I  , 

I ; conpting for 3 ).ears o$er fizz period @ .w?-ice, is " 
r-oid [Brd~a~~yrrdra Tza Co. v. E. SCYEI'P~$ 

j f 

XGREE3IEhTS IX RESTRAIST OF LEGAL PROCEEDLXGS 
According to Section 28. the foiloning h\o agreements amount to restraint of legal 

proceedings and are thus, ~ o l d  to that extent. 
(a) Agreements Restricting Enforcement of Rights An agreement by \\hich any part? is restricted 
absolutely from enforcing his lqal  rights under or in respect of any contrast is void to that extent. 
Esuinple A clause in s co?:twr;.ra pmvided that mo action shotrfd be brorigiir tr1?0i7 it i ~ n  e l m  qfbre~1cI1. 
Srrcii a claztse is void becmice B rrlsfricts borh t l : ~  pur~ies~Fom eqfoPcing rhr~ir kgni riS;:rs. 
T l i ~ r ~  are two E~eepfP;ota PO fke abow r~rle: 
&ct?ptio?t Idil agrezment bchr.eelo Rro or /nor? ,?~~ssor?.$ fo r<$r ro urbilt-iri:o!? mip. ~ii.\prrft- ;r hick r?ia,)* 
arise behceeri ihenr, is i:or iG'1egciE. 
Esception II=ln rigrzert;ent it1 wrilbig hefir eeai f i r  o or more prrscd.i:,v ;o il;iZr :v iirbitrlirioa> <:IF tiispl~ie 
~shicli has aha& orisen is nor i:Foeg~P. 
Note: Where txo courts have jurisdiction to try a suit. rtn ttgreenlent bemeen the parties !hat the suit 
should be fi!ed in m e  of those c~urts sfone an3 mt in the ether is not im2iid. [CO ,tliltciit & Co. v. 
Ojl~o Azlron~obiIe Co.] 

Hoxve~er, rtn agreement net to go in appeal to 3 higher crzurt against the judgement of a lower- 
court. does not amount to restraint of Beg31 prcsecdings. 

(b) Agreements Limiting the Period of Limitation An azrcement uhiah !hits the time within 
uhich an action may be braughr so as to make it sherter than t h t  prescribed by the La\\ of Limitation. 
is \ oid because its object is ts defeat :he pmxisiens of Iaw. 
E.\-nnrple A clatrse in a co~?tract'pro~~itlt.s 1i21f vf) t:tltior~ ~ k t > ~ i l k i  !?e hro'~fq$r ~ J @ L T  hro J.L>,z~T. SIIC}? tl 

c-Pc:lrse is void beccrusc it liniits s;.:perioc! ~f'?i~c:;l j f icart to ntu ~2c:r.q rthfcif i\ ..t.\,$ ~;:cit ij:; period o! 
::tatirtition (Le. three ye0r.s) prescribed Ea). ikc ~ I L  q3r;?lr3~f%t1r 
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LDiCERTAIN AGREEMENTS 
An uncertain agreement means an agreement the meaning of which is not certain or capable of 

being made certain. Such agreements are void. 
Example I A agrees to sell to 3% hundred ton of oil6' There is nothing whatever to show lvhar kind of 
oil was intended. The agreement is void for uncertainp. 
Example If d agrees to sell to 3 a hundred ton qf oil oj"a specl$ed description, known as an article oJ 
commerce. There is no uncertainty here to d e  the agreenzent t-o:d. 
Example 111 A, who is a dealer in coconut oil, agrees to sell to B "one hundred ton of oil.' The nature 
of,-i S trade aflords an indication ofthe meaning ofthe ~rordr. s ~ d  has entered into a contract for the 
sale ofone hzmdred tons of cocomrt oil. 
Example IV A agrees to sell to B 'b!l tlre zrcia 5z n2y ~ I P C I ~ ; . : ~  .:I Ra~mltzagar." l7za-e is no ztncertainty 
ilcre to make she agreement void 
Ejrample C" -4 agrees to sell to B "one t h o z ~ ~ o i ~ i  mzosi?;J~ qfr:t.c? ut a price ro be fixed by C. " rts the 
price is capable of being made certain, therz is .ire zuzcem:tr~t_r- ;;art. to make the agreement void. 
Example 741 d agrees to sell fo B ''my ~rhite horse for RF $w hz~tdred or one thozisand" There is 
nothing to show which of the hso prices was to be ,oie~~.  nze agreemeent is void. 
Example ?TI An agreement to gra~zt a lease ~sizt?r~ no dure ~feommencement is expressly or impliemy 
fured is soid because it is not certaitz dren the period qf fca\,~ s;za!l conl~netzce. 
Exomple VIII A agrees to sell to 3 JO [om 01- Puiticrb 3s heat. Brct the price is not indicared. Szcch 
agreement is not void because iiz suc32 LZ CCS~.  a rt?sr".wtzab$e price shall be payable accordirrg to 
Section 2 ofthe Sale of Goods Act, 1930- 
ExampIe IX X agreed to bziy a horse-fioi~z Y-for- Rs 5,660 srnd to pay Rs 100 more ifthe horse proved 
lucky. It was held that the agreement was yoid beeinrse [here was no mechanisnl to determine what 
luck bad or good the horse had broziglzf 10 the bzyer. [Ga~shiizg I-. Lynn] 
Example X X agreed to pay Rs 10,000 1s-hen he iras able to pcry. It was held that $he agreement ~vas 
raid-for uncertainty. [Pyhpbala v. LZC of India] 
Example XI Xagreeg M agree infitzcre. Such agrcemenf is x-oid because there is no certain5 ~rErethe: 
tlze parties irill&e , , under the fuh~re cirntmnstcizces. 

WA,G~RCYG AGREE1MEWS (SEC. 30) 
>+&kg of Wagering Agreements 

An agreement between hvo persons under ahirh monej or mone>'s worth is ;qable, by one 
person to another on the happening or non-happening of a f ~ r e  uncertain event is cz!Ied a wagering 
event. Such agreements are chance oriented 2nd thekfore, completel) uncertain. 
Example Xpromises'to p q  Rs 1,000 $0 Y if it roilred on a parrieti!nr d ~ ,  and Y pronlises to pay Rs 

m 1,000 to X if it did not. Such agreement is a oragerbg agreentetat. 
1 

EssentiaIs of a Wagering Agreement 
/ 

The aforesaid definition highlights the t'ollowing essentials of a wagering agreement: 
(a) Promise to Pay Money or .%loney s Worth The wagering agrizement must contain a promise to 

pay money or money's worth. 
@) Uncertain Event The perfommce of the promise must depend upon the determination of an 

uncertain event. An even is said to be uncertain when it is jet to take place or it might h a ~ e  
already happened but the parties are n d  anare of its resuit. 

(c) Mutual Chances of Gain or Loss Each party must stand to win or lose upon the determination 
of an uncertain event. If either of the parties maj \%.tin 5 ~ ;  cannot lose, or may lose but cannot 
win, it is not a wagering agreement. 

. - (d) =Vefil.her P G . ~  to base Confrol over the E v e ~ ~ t  SeirExr party should hake control oker the 
happening of the event one way or the other. 

(e) No other Inlerest in the bent Neither prfy should h - e  interest in the happening r nen- 
happening of the event other &an the sum or stake he \\ Eli \\in or lok. 
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Examples of Wagering Agreements 
(a) An agreement to settIe the difference between the contract price and market price of certain 

g o d s  or shares on a particular day. 
(bj A lottery (i.e. a game of chance). But parties running a Govt. approved lotter). cannot be 

prosecuted. 
:cP An ageement to buy a lottery ticket. 
($1 A crossword puzzle in which prizes depend upon cenespandence of the competitor's solution 

witfi a previousl~ prepared soluticn kept with the Editor of ne\vspapers is a l o t t e ~  and hence a 
wagcring transaction [State ofBombay \. R M D .  Ciranr~rba~~gwah). But a crossnord puzzle 
is generally a game of skill a d  in~elIFsence and hence nor a \xager; 

Examples of Transactions Held not Wagers 
$31 Rize competitiar,~ ~ h i c h  me games of skill, e.g. p imrz  puzzles. ath!etic competitions. For 

example. an agrcernent to enter inlo a \westling event in \\ hich \I izner was to be rewarded by 
the entire sa!e proceeds s f  tickets, was held nat to b t  a w ~ e r i n g  contract. [Bnbasaheb v. 
Rqjuram] . " 

t According to Lhe Prize Competition Act. 1955. prize :om?etitisn in games of skit1 are not 
wagers provided the prize rnos,ey d o s  not exceed Rs 1 .CW. 

B An <?greement to contribute to a plate or prize of the \:ice s f  a b a e  Rs 500 to be aixard-bed ta 
the winner of a horse race. [Section 301 

{d) Ccntwcts of insurance. 

Effect of \%-agering Agreemen [Seedoo 301 The effects pf nz~cring agrcemenrs 2re gi\es as ucufer: 
(2) dgrcements by ?i ay of wager arc w i d  in India. 
(5) Agreements by way of waser have been declared illegal in the states of f hlahmshtra nntf 

Gujarat. 
(c) No suit can be filed to recover the mount wen on any nager. 
(d) Transaction nhich are collateral to uagering agreements are not void in India except in thz 

states of Maharashtm and Gujarat. 
(e) Transactions nhich are collatcraf to wagering agements arc il!egal in the sistes of 

Maharashtra and Gujant. 

Esanlple A Cricket ntatclz is to be held behreen India and Pakistni?. X c2grt.e~ to pay I& 1.00.OQO ro 1- 
flrzdia wins the nrach arzd agrees to deposit the moizey wit?? Z a third person ofcoiIf;tietrceJor this 
parvose. .Ybon.ows fi 1,00,000fi.om JT: nze implicatiom of this case are szm?rittrr!sed as r~nder: 
1.~7, The agreement behreerz X mid 1- is a wagerirzg agret.riieizt because I ~ I C  yerjortnurrce of mr 

apeenlent cIepe~zds uporl the happening or mn-lrappeiz3:g of a$rttrre zrncertairz ewnt mi'b eark 
par& stands to win or loose. 

b Yitidia 3riri.i ikie itic;cli, Y [a wiinreq cunnot recover the amount but X /a losszr- cart recorer 9- 
/he nnlorlnt has not been paid fo E Dm, a winner canrzot recover the anlotrnt but a losser Cali 
ftlze antotint has not been paid to the winner. 

BCJ &-h~da  :vim lire match and ./i7 stakei~oli'er) pays tfre nloney lo Z' (a ~t.i?zi?erj, S ,'rr !OS.QCY 
C Q ~ I E O ~  rccoser it front Z [Bridgsr I-. Savage] 

e$# aTre agreement behveen X and JF ;rlrich is a collateral to wagering :?greemetzr, is falid ifz Iarrii.: 
except i t 2  the States of -tfa/rarmlzfra aid Gujarat. T'irts, R' can recover the money-5i-om S iftJ:L. 
qeenzznt hehveerz X aizd Y is ezjtered into in India except in the States of li~I~~:r~~s!~~m c ~ t z 1  

Gtljnrat bnt JY car~rtot recover thz iirorzey fiotn ,;Y ifth2 ageenzei~t between X r r ~ : c f  1- is ~nt~'rc'.i 
itrto in the States oof fd~araslzfra or Gzrjarat. 

BETWEEN C~hTR,ACTS OF IXSZWUCE AXD 

The contracts of insurance differ from the wagering agreements in the following respects : 
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1 Basis of distinction Confructs of insurance Wagering agreement , 

can insure his iife or propee. ment need not have insurable 
; interest. 

2. Actual amount payable In case af centracts of insurance 's In case of wagering agree- 
except lik insurance, the actual 1 ment, the actual amount 
a m ~ u c t  ;l>able need not necessarily ; payable is usually fixed. 
be rhe f.21 mount for ~ h i c h  the 1 . . 
?repert> :Y ;zs:rcd. I 

3. Benefi:ialnagainst pu'sjlc These zrs rz;~rdtd as benrikialaa the These are considered to be 
*. 

policq ;ublic ~2 ..:>. I azsinsr public polic? . 
I 

j 4. Gamble Such s~rcrznents do not tantamount to Bemg chance oriented. these 
i garnhli-g 3s they involve the element are closer to gambling. 
I of irnes:rr.ent and ~rofection. I i 

' I  

AGREESESTS COhTISGE?;T OX I31POSSIBLE E\T&-TS [SEC. 36) 
According to Secrion 36 of zile ixdian Contract Act. 1872 contingent a-geements to do or not to 

do anything, if an impossible ekent h3ppens are void \%herher the impossibilit)-- of the event is known 
or not to the parties to tne agreement at the time when it is made. 
Example d agrees to pay R.s 1000 [f B nrarries C fa Hindg who is already married to D. This 
agreement is void. 

AGREE3lEhTS TO DO 131POSSIBLE ACTS ISEC. 561 
According to Section 56 of the Irrdisn Contract Acf 1873. ''An agreement to do an impossible 

act is void." 
Exofnple d ~nrderfukes to pzro i!fe !he dead 3rif"e of B. This agreement is yoid. 

REsTITUliOS [SECS 64 6: 651 
ResGr2rian means "return or restoration of benefit." The pwvisions relating to 'restitution' are 

given belo\% : 
Crse Provision 

i (a) IVhen a person at nhosz cprix~ a xn tnc t  is The part) rescinding a voidable contract must 
voidable rescinds it [Section 641. 

(b) When an agreement is disco\-ercd to be void 
or the contract beljomes void [Section 651. 

restore the benefit to the person from whom he 
has received it. 
The person who has received any benefit or 
advantage under such agreement or contract must 
restore it or compensate for i to the person from 
whom he has received it. 

Example I A, a singer contructs xar Bh B the nranager of a theatre to sing at his iheatre for hvo nights 
every week dztring the next nro rno~rrlzs and 3 agrees to pay her Rs 100 for ecch night's perlfomnce- 
On the sirth night, A Ir ilfirltv absrilt~ herselffrom ihe theatre and B in consequence rescinds the 
contract, B must pay 4 -for f;rzV6r< tzighis OH P I  hiclz she had sung. 
Exurnpie 1'IA contracts to .\ii:g-+%r B Gr: 4 specified dqv a& receives gn adva~cc i On0 bttr is 
zmable to sing due to sei-ion. al'rirzss o t ~  tizci.t c..Iq. Since the contract has become void d must retum Rs 
1.000 to B. 
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I MERCAKTILE LAW 55  

Non-applicability of the Principle of Restitution 
Tie principle of restitution does not apply .to contracts which are void ab-inifio with the 

exception where the minor has entered into agreement by misrepresenting his age. 
Example I X pays Rs 1,000 to Y to beat Z. Y does not beat Z X cIaims Rs 1,000fiorn I: ,Y car1 r~ot 
recoyer mytking because this agreement is void ab-initio. 
fiarnple II X akames Rs IO,OIBQ to Y a married wontan fo enable her fo obtain a divorce fiom her 
I~ztsErmd Y agrees to marry X as soon as she obtained a dir~orce. f obtains the dirorce E w  refisses to 
ntarry X X can not recover mzf?hin,o+onz Y became this agreement is raid ab-initjo. fBairiji v* 
Hanrda Xagar] 
Eluanple X a h c e s  Rrs 10,000 to Fa married wonran, if Y rrarries X in 11~s event q*'cicath 01 1 3  
hzcsi.m?d S~~bseqzrently, Ys Kzcsbmtd dkd but P refiLed to imav X -7 cannot vzcowr a+? :;z2:iigd6~m F 
beearm this agreen~ertf is void si.-iaitio. 

JIE.SLXG A h 3  ESSERIXL FEATLRES OF A CO?Z'LYGEST COSTRACT 
Meaning of a Contingent Contract [Section 311 

A k~ntingent ce;nt~;ictYis a cantract :s do or net ~3 do sonething if some e w n t -  co8iateral to 
such ssnnrzct. daes or daes nat happer?. I n s m c e  conrm2t.s ?r0\id2 the best ex amp?^ zi conringent 
contracts. 
E~a~tzple I ,-1 coi;iracts lo p q  B Ps 10,680 gBs lzome is 6 ~ i ~ i f .  This is a C O P F ? H E : Z ~ N ~  cottfr.:.*r. 
Ex-atrzple II A promises so pay B Rs Ib more &fa cerfain ship chcs not return 31-iltjii7 u year. 

Essential Features of a Contingent Contract 
T!e essc3:isf fezaurcs sf  n Carmticigczt Csn+mct are shonrr be2on in Fig. 7.2. 

! 
, Essential Fezturzs of a Contingent Co~rract 

5 

l 
I 

Csllntem~ ebent t Uncertain event 11 
Future s\ er?t 

Fig. 7.2 Essentir;! Features of a Centiqent Canbact 

Let 3 s  disass them one b> one. 
( a  Depndetzce or1 a Fz;2rt:me Erznf: The pertum~nce of a cofitixgznt cont;;ict dspzilds 

upcn the happening or n~n-happening of some future ekeqt. 
(b) Cor'laferd Event: The exent must bz cellsteral to the contnct. 

(c) Cncerfain Event: The ex-ent must be uncertain. 
Xote: TIte performance of a contingent contmet must depend upon the h ~ p z n i n g  or n~;;-S.;ctppening 

of 3n event 3nd not on the mere EX if? s f  the promisor. Fcr essmpie, if-+ prornis:~ :> pa)" B fis 
10,880 if he so chcoses, it is not s continsent contract. 

RULES REGARDLYG COXTISGEX COJTRACTS JSECS. 32 TO 361 
The vzrisus rules regarding :he enforcz;nent sf contingent ccntract ;?re givec !xia\\ : 

1 Kind of contingent contiict Rzde regn!-~liirg eri:5rcc~rrz~;? 
\ 

- 
' 1 .  Contncts centingent upon the Srri5 cantrzcts cann~t be enforced b> ?a\\ ~ E e s s  322 until th3t 

1 happninp sf an uncertain: e\e,;~ has happened. If thz event  b e c ~ m e s  imp~ssible, such , 
1 h r e  e~ent. [Section 321 contracts become void. 

E 
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iviERCANTlLE LAW 56 J 

2. Cmtmcts crntingent upon Such contracts can he enforced \\hen the happening of that event 
:3c nan-happening of a becomes impossible and not befcre- 
:spain fi~tnrz ebent. Exanzple A agrees to pa). B a strnr of money f a  cerfain ship does 
r - .  ;Sec?ion 33I not return. This sllip is srink. lire contract can be enforced when 

the ship sinks. I 

1 

3. Cantracts contingent upon if the uncertain event is the future conduct of a living person, such / 
, tke future conduct of a event shall be considered impossible if that such person does 
I &king perscn. [Seaion 341 anjtning by \\hich it becomes impossible to perform the contract 
1 

I t?,aithin arq definite time. 
1 Ewample d agrees to pqv B a sztnz of money if B marries C. C 

marries D. The marriage of B to C nzust now be considered 
I impossible, alrhough it is possible that D nray die, and that C may 
I afienrar& nturry B. 4 

1 

Example I A makes a contract with B lo 
survives C. This contract cannot be enforced by law unless and 
until C dies in A's life-time. 
Example Ll A makes a contract with B to sell a horse to B at a 

1 3. Contracts contingent upon Such contracts became koid if before the expiry of fixed time 
I 

:he happenin2 of an (a) such event does ilot happen, or 
> 7 7  ,,.,,r~ain .,=. specified ekent Ib) such event becomes impossible. 
a &Era a fixed time. Example A pronrises ro prr). B a szm of mo~zey if a certain sh@ 

I r- _hection 35j reruns ~vithin a~ear .  Ete contract rnq. be enforced gi;i~? shp re0 I 

trirrz~ ~vithin t$e year, mzd become void ifthe sh@ is 6ztrizt xithin 
I 

fht? q @ E  

4 specifiedprice, if C, to whom the horse has beeflogered, refirses 
I 

until C refLses to buy the horse. 
I to buy him The contract cannot be enforced by law unless and 

E; 
; Example LLI A contracts to pay B a sum of nzoney when B marries 

I C. C dies wirhout being married to B. The cormact becomes void. 

5. rc?r,8?3.52;~ x ~ f i n g e n t  upon Such cmtracts can be enforced b la\\. if before the e s p l ~  af tixed 
r::? ?or.-:-.s;?sning of an time- 
~r;ce~lai2 specified sent (a) such event does not happen, ~7r 

, n ithin a fixed time. (b) it becomes certain that such e\ent will not happen. 
j [Section 351 Exaniple A promises to pay B a sum of money if a certain ship 

does not rehirn within a year. The contract may be enforced ifthe 
I ship does not return wirhin tile year, or is bzcrnt tuitliin ihe year. 
!I 

6.  X~remen ts  coztinent up Such ageements are void whether the impossibility of the event is 
I Z,?asibte ehenfs. [Section kno~\n or net to the parties to the agreement at the time when it is 
I . - 7  *+.- -Li made. ii f i m p f e  1.4 agrees so p q  B Rs 2 .000 ifhvo straight lines should 1, 

enclose a space. Rre ugreenrer~f is void because hro straigltr lines 
can never e1zcIo5e u ~ J G L ' ~  

I 

1 Example ZI A agre2.i fto gq, 3 R, 1,000 if B will r n v ~  d j: 
daztgl~rer C .-C \ r a b <  tfca6 at :i:z titile of the agreenretlr TAe 
agreement is yoid 5r.ccr:isr B-t s;d.priage with C can never rake 
place- r 
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( MERCANTILE LAW 57 

DISTINCTION BETWEEX A WAGERING AGREEMENT 
ArW A COXm-GEXT COhTRACT 

A wagering agreement differs upon a contingent conhct  in the following ways: 

Basis of distirzerion Wagering agreenzent Contingent contract 
I 

I 

1. Reeiprotal promises It consists of reciprocal promises. I It mayor may not consists of 
b reciprocal promises. 

2. Void valid It is void. "It is valid. 
3. Main'Callaferal Fnture 1 Future ex-ent is essential to the Future e?ent is collateral to the 

Event contract. I : contract 
4. Nature It is alwwqs ofa continsent nature ' It may nct be o f  a tilagerin? 

nature. 
5 .  Interat of parties Its parties have r,s i.tker inter~t Its parties may have o k -  

3 in the subject mstter of the 1 interest as well. 
agreement except nining or , 
ksing of ncigerins axaunt. 
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MERCASTILE LAW 58 

CHAPTER - 8 Discharge of a Contract 

>EA\ISG OF DISCHARGE OF A COXlXACT 
Discharge of a contract means termination of the contractual relations between the parties to a 

contract. A contract is said to be discharged when the rights and obligations of the parties under the 
cone:? come to an end. 

MODES OF DISCHARGE OF COh-TRACT 
A ccn:ract may be discharged in various modes shorn in Fig. 8.1. 

D i ~ c h n r g ~ ~ b ~  Performance 
X cozx&ct can be discharged b> performance in any of the following n-als: 

2) &- dctoal Performance -4 contract is said to be discharged by actual performance when the 
parties to the ccntraet perform their promises in accordance with the terms of the contract. 

(b] Bq' Attempted Performance or Tender So far as the tenderer of performance is concerned, a 
contract is said to be discharged by attempted performance when the promisor has made an 
s&kr of performance ta the promisee but it has not ken  accepted b> the promisee. 

A+- / 
charge by 3Iotual Agreement 

Since a contract is created p\ mutual agreement, it can also be discharged by mutual 
agreement. A contract can be discharged by mutual agreement in any of the follo\\ing \\a>s: 
(a) Piovation [Section 621 %ovation means the substitution of a new contract for the original contract. 
Such a new contract may be either between the same parties or betst-een different parties. The 
consideration for the new contract is the discharge of the original contract. 

Slodes of Discharges of a Contract ! 

Alteration Remission r / i - - - l  

TOPPER'S INSTITUTE Ph:2244 19 14.45255572 



[ MERCANTILE LA\$' 59 1 
Exampie I A owes money to B under a contract. It is agreed behceen A, B and @ that B shall 
henceforth accept C as his debtor, instead of A. The olddebt o fA  to B no longer exists atrd a new debt 
from C to B has been confracfed. 
Exarnple II d owes B Rs 10,O!X2 -4 enters into an opernenr rc-iih B, and gives B a mortgage of his 
64%) estate-fir Rs 5,000 in place afthe debt of Rs 10,000. Tlzis is ci uze11. cotltract and ~..rti~zpliLs?ies rhe 

~ e s e i s s i o n  [Section 621 Rescission means cancellation of Le  contract by an) party oar all the 
2 i e i ~ n t r a c t .  

Esatnple ,Y promises Y to seZ and deiiser 300 boles of cotron on 1st Oct. at his godo~stt and Y 
l prontises 10 p q  for goods on Isf Xov. -X does not stpplv :he goads. Y rnqr. i-e-escind the confiract. 

(c) Alteration [Section 631 AItemii~n means a change in the :sans of a contract with mu;ual consent 
of t5e parties. Alteration discharges the criginai contract and i T e . 3 ~ ~  3 neli contract. H o ~ e x e r ,  parties 
to the new contract must not change. 
E~nmple S promises to sell mrrl ctzlix-er f 00 Ea?ss ofeotto*: o?z 1st Ocf. and I'promises to pay jor 
@sds on 1st -Yov. dA;-enscrrds, Sm76 Y ~;zttiinf[v d2cide t11~if 122 9 0 d s  s;za!J be d~II~tlr~ci i n j i v e  eqrrcrl 
hu:~h~enfs ai Zk godo~s~r Here, origirral co?ltrcet rim been if5chnrg2d a I Z ~ N . *  cotztmct has conic 

d i : ~  t;@ct. 

(d) Remission [Secfion 631 Remission means acceptsnce by the promisee o f s  lesser fulfillmer,t of the 
p r ~ n i s e  rnzje. Acarding to SeztEaa 63. " E v q  ,-romisee m2? dispense uith or rimit, wholly or in 
part. the p=rfornl?:xe of the pia:nisz mttde to him. 2r may eltend the rime far ~ ' ~ i h  performance, or 
ma? accept instead rif it 231 s~tisfiction \\ hich he th ink  fit." 
Evuttzple 1 .A pron:f.~~>.~ tt;l pclrz~ a picttii-E Jur B. B t$ent.ari& -folbid~ !rim to c i ~  so. A is 170 Iorlgrr 
borrtzd to pzrform iix pro?~:ise. 
Eminpie IIA oxs-cs B fi 5.039.5: p q s  to B, cnzd B ~ccep!s~ in sr:~iq2cfio11 of tl:r wllole debt, Rs 2, OQfj  

paid at the Ci~lze cr;zlpIyica at ~rhiciz Rs 5,800 werepa~able. Thr ~rhole  debt is discharged. 
Esatz~ple 111.4 o ~ ~ u s  B Rs 5,609. CPLIJS EO B Rli l,QdO, m:ci 3 uceepts thein in ~l~fisfacfion c?f his cloiro: 
on A. 171is gq-n~i.r;r is e riJc?.~~-.ge oftl:e? 1% IzoIe clain~. 
Evatttple IF4 d 0 ~ 2 s  B, umrdrlr u contrael a sunz of moizey, the rnizolo2f of which has not beci.7 
ascertairred. d, rsitj:iz;r ecscerk~itti~g tlze nmo~int, gives fo B, cmd B. ir? sutis~uction thereof; accepts ti:, 
stml of Rs 2,000. E:.3 3 a oilcharge ojtb;e arlzole clebr, ovliate~t.r n t q  Be iis anzozint. 
Esatnpie V A oncs B RF Z,COD, and is ~ I S Q  indebred to otlrer credi!ors. A f~lakes an arrangem~eni ~t'il;i 

his creditors, inclri2icg B, to pay then? a co~rrpsifion ojSOp,aise iir a rtpee tipon rerpecti~.~ dernand.~ 
Payt~lent to B of RF J,&Ttj f-F a ~Sclrat-ge qTB 5 den:cd 

(e) Waiver \i8ai\ss means intentional relinquishment efa right under the contract. Thus, it amoilnts to 
releasing a person of certain legal sb:igzticn under a contract. e.g. A promises to supply goods to !' 

from carqin: out the pomise. This amounts to caiving the right cf 

lay operation of law in the folio\\ ing cases: 

(a) By Death of the Promisor A cantract involving the personal skill or ability of the prornisor ' 
discharged on the death of the promisor. 

(b) By Insolvency When a person is declared insolveni, he is ciis~i1argt.d from his liability up tlr . - 
date of his insolvency. \ 

(c) By Unauthorised ~ a t k r i a ~  Alteration If any party makes any material alteration in the terns 
the contract without the appro\al of the other party, the contract comes to an end. 



(d) F3y the Identity o f f  romisor and Promisee When the promisor becomes the promisee, the other 
parties are discharged. 
Example X draw a bill recekble on Y who accepts same. Xendorses the bill in favour of Z who 
in turn endorses in fmozu of Y. Here, Y is both pronzisor and promisee and hence the other parties are 
dischm,oed. 

Discharge by Impossibility of Performance 
The eEkcts of irnpossibilie of the performance of a contract ma? be discussed under the following 
ms hezds: 

\a) EEects of Initial Impossibili~ 
rb) Effects of Supenening Irnpossibilt~ 
rfa) Effects of Initiaf Impassibitity 

(a) Effects of Initial Impossibility [Section 56 P a m  1 and 31 Initial impossibility means the 
impossibility existing at the time of makilrg the contract. The effects of initial impossibility are as 
under: 
Case E%c-5 
I. Rlere  both the promisor and Such aseement is koid ab i~ritio. 

1 prmisee know about the initial Example X undertakes to put life into the dead wife of Y. 
I impossibiii%y This agreement is void. 
I 

11. \$-here both the promisor and Such agreement is void on the ground of mutual mistake. 
promisee do not howv about the Example X agrees to sell his horse to Y. Cnknown to both 
initial impossibility . the parties, the horse was dead at the time of making the 

I 
I agreement. This agreement is void. 

III. Rhere the promisor alope knows / Such promisor must compensate for any toss which such 
about the initial impossibility promisee sustains through the non-performance of - the 

promise. 
Example A contracts ta m a w  B. being already married to 
C, and being forbidden. by the la& to which he is subject to 
practise polygamy. -4 must make compensation to 8 for the 

A loss caused to her b: the non-perfcmance of his promise. 
k-."/ 

(b) -5ffects of Supervening Impossibility [Section 56 Para 21 Supervening impossibility means 
~~sibilit3; which does not exist at the time of making the contract but which arises subsequently 

fies :he formation of the contract. Tire. effects of supervening impossibility are as under: e: --. - 

! Case 
1 

Eflect 
I I. IVherc an act becomes impossibie The contract to do such an act becomes void when the act 

rrfrsr the contract is made I becomes impossible. [Section 56 Para 21 
11. \$%ere an act becomes unla\\ful by The contract to do such an act becomes void when the act 

rcason of some event beynd tile becomes unlari-&I. [Section 56, Para 2f 
22rrtrol s f  pr~misor 

111. \%?!ere the pr~rnisor alone. kr,ox\s Such promisor must compensate the promisee for any loss 
a k x t  the impossibility %Rich such pr~rnisee might have suffered on account of 

non-perfomanre olthe promise. [Section 56 Para 31 
// 

1V. \!here an 3-mrnent: is discovered An) person \tho h3s received any benefit under such 11 
to be yoid or \there a contract a-geerner~; cr eontract is hound to restore it or to make 
becomes \aid - - :ampensstion fcr ir. to the person from whom he receive3 

it. [Secrizn 651 
Erample S m~ztrmis to sing for Y at a cGncerffor Rs 1,000 
irhielr is paid in odt-ance. X is too rri to sing. X must m$mdb 
Rs J .OOOto 1 
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Cases when a Contract is Discharged on the Ground of Supervening Impossibilitv 
A contract is discharged by supervening impossibility in the following cases: 
(a) Destruction of Subject Matter: The contract is dixharged if the subject matter of the contract is 
destroyed after the formation of the contract without any fault of either par@. 
E-xample I X agreed to seN his crop of ~rheat. 731e entire crop was destroyed by,Gre thosrgh mfaltlt of 
the party. The contract ~r-as discilnrged 
Exantple II A nttrsic hall was reiited o~rtfbr a series of concerts on certain dqs .  m e  hall caught fire 
before the date ofBirsf cotrczrt. If ~ r a s  held the contract '"bar become yoid on grozrnd of supen-eiziizg 
impossibility's 

(6) Death or Persoiral Itrcapacif).: The contract is discharged sn the death or IncapaciQ or illness of a 
person ifthe performance of a contract depends on his persnnzi ski!; or abilit~. 
Esanlple X agreed to sirzg ori a specit; dq-. ,YI5l9J sdl-~~~r,-.~-~; iZ :;wf corrM n~i: p e ~ b - t i :  on 1;;s; t I i ~ .  
The contract was  discharged. 

(c) Declaratio~z of War: The pending cDntsacts at the time of declaration of nzr are eisher suspended 
or declared as void. 
Esnnzple X coiztracfs fo fake cargo-f~r Y 02 cn,iiri.ign port. -"i"s govert~n1erer;i 8_freenscrrds declares war 
ogainst the corjirtw in which ffrz port is sitzt~~ed. 7722 cota~rcci 5econzes roil! :rksrz the ;:-at- is dec!ai-zd 

(d) Cltatrge of larct: The contract is d i s c h ~ e d  if the performance of the wntmzt kcames  impossible 
or unla\vful due to change in law after the fam&ian sf the co~fwct. 
Ex-aritple X agreed :u x:ll his ,F~:ti to E: -+j$er i f72  fmmution qf f/;z co~~tract, ikz G o ~ Y T J ~ ~ c E ) : ~  Iss:~ t-;? r7 

notification citd acquired ~ize lalid- 771e coi?trmt 3sas disc~zargert: [SI~;TJ~I Srn:der v, D~urgzn] 

(e) Arotz-existence or AVon-occrirre~~ce of a Particular State of Tlritrgs 1Vecessa~ for Perfor~r~aitce: 
The contract is dischareed if that particular state of thing ~\hicf! fzrins the basis of 3 contmct ceazes to 
exist or occur. 
Exnrrrple I X mzd I" corztract to many each ot?zer. Before the rimejkedfir fizz marriagd, X goes marl. 
The contrac: becou:es yoid 
Exanrple II X hixd a room fi.oin Y f i r  viewing the coronation process of f i g  EEhrard VII, The 
procession ~ v a s  cm;celIed became of King's illness. If ~ v o s  Irekif that X ~ s m  t:ot liable fo p-ay tlre room 
rent became !Ire processio~z .rr.lzicIr fonized the basis qf the contract did not occur. (Kreft' 1: Heny) 

Cases when the Contract is not Discharged on the Ground of Supervening Impossibility 
impossibility of performance is, as rt rule, not an excuse for non performance. It means that when a 
person has promised to do somethins, he must perfarm his promise unless the performance beconcs 
absolutely impossible. A contract is nor discharged by the supenening impossibility in the foIfanir.g 
cases: 
(a) Difficcrrlty of Perj?onnairce: A contract is not discharged simply on the gound that its pzdcrmailze 
has become more difficult, more expensive or less profitable than that agrcsd at the time ef Ets 
formation. 
Exaniple X agreed to szlpply coal ~rithiiz a specij9ed tinre. He fiiled to s i p ~ b  in time beca~~sti qrf 
gorernn~ent's restriction on the traisport of coal from collieries. Here -Y will nor yhe iIisc;~~.i~~g~?:j 
becalrse the coal was mailable in the open morlret from where Scozild izm-e ohrained if. 

(6) Comr,tercia! Iiirpossibilify: A conmct is not discharged simply on the ground ~f commercial 
impossibili~-, i.e. nhen the contract becomes commercially wnviahle or unpr~tls~able. 
Esnriple X, "O j i i 7 i i i i i ~  i i ~ L i i i ~ r ~ i - i . ' i ~ ~  agr C E L ~  tv szt&; c2rtoitz $mzitzlrc? ZO Y ($1 C:V agrtzr'd F;:{L*- 

Ajienvarh, therz avm a sharp increase it2 the rates of the timber rnd rates qflvages. Si~ce, if WC:S *:t6 

longer prof;table to srpply at the agreed rate, X did not szrpply. .,Y will trot be c)isc-S:argcd OPJ tC, 
ground of wnrmercial impossibility. 
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(c) Default of a Third Pa@: X contract is not discharged if it could not be performed because of the 
default of a third part)-- on whose ~xork the promisor relied. 
Example X entered into a coirtract with Y for the' sale of goods to be manzffactured by 2, a 
manufacturer of those goo&. Z did not marmfacture those goods. X ,rill not be discharged and will be 
liable to I" for damages. 

(d) Sfrikes, Lockoufs and Civil Disfurbances: A contract is not discharged on the grounds of strikes. 
lockouts and civil disturbances unless othenvise agreed by the parties to the contract. 
Example X agreed to sszip?& to 1- certain goods to be importedfionr Algeria. The goods could not be 
imported due to riots i.~: rksr esIuiq .  It ;sm held tjmt this was no excuse-fir noilpeQbnnarlce of the 
contract. [Jacobs n C~v~fif L:. o.i:l:r;:i-? 
(el Partial IinpossibiIity: 22fiFr",ct is not discharged sirnpl> on the gro~.u~.b cf impossibility of some 
of the objects of the c;r,trs,ct. 
Erantple X agreed lo 3 1  L: &C~ZZ~ 10 .:-I " E l  to view the nmaZ review at tht? couoization o_fkiitp and fii/ to 
cnrise rozcizd theflees. ~S:<L! fo .?kc L7.-?i?~~ Ofthe king. the n~,-al  review x-as cancelled bzit the-fleet was 
pssenrbled and the Bplz; coltid E~clrz &en used to cnrise roz~nd the fleet. It was held that the contract 
was a;ot discharged B. S~t-';ti:5$rc;t Co. c Hzitmnj 

Discharge by Lapse of Time 
-4 contrast is disc-3sgcd if it is ngt performed or enforced ~ i t h i n  a specified period, call~d 

period s f  limitation. Tne Limitaticn Act. 1963 has prescribed the diEerent periods for different 
contracts, e.g. period of limitatiti~n h r  exercising right to recover a debt is 3 )-ears, and to recover an 
immovable property is 12 >ears. The contractual parties cannot exercise their rights after the expiry of 
period of limitation. 
fiample On 1" Jut-:. 3Q-Yi S sold goo& to Yfor fi 1,00,000 and Y has made no pqment ti# Azrg. 
20x4. State the legal posifio~z as on la Aug. 20x4 if no credit period rvas allowed if2 months 
credit period was t7Iiorr L-.L 

Solufion: 
Case ;a) The contra:: fs CF:?zg-.$3y lapse of time (Le. 5 >ears) from 1st Jul: 20x1 because the debt 
has become time barrcd an3 Izzr.c= S cannot exercise his right to recover this debt. 
Case 6) The contract is ri-71 2is:ixrged by lapse of time because the period of limitation is yet to 
expire on 3 1 st Xug. 20x4 I L ~ .  3 > eixs from the expiry of the credit period f : 

Discharge by Breach of Contract 
. .% X csntract is raid :Q ~2 c:sdrarged by breach of'contmcr Ef an> p a n  to the contract refuses or 

fails to perfom his p 3 ~ t  25 ;3".e :zn,tract or b> his act makes it lrnpossible to perfom his obligation 
under the contract. A breac3 cf c~ntract may occur in the foilow ing two \\a)s: 
(a) Anticipatory Breach of Contract Anticipatory breach of contract oecurs nhen the party declares 
his intention of not performing :5t cantract before the performance is due. 

(b) Actnd Breach of Corttract Xctzal breach of contract oecurs in the follok\ ing two x+ays: 
(i)  On Due Dare q+-Perfi~ri?~nz~z.- If any party to a contract refuses or fails to perform his part of 

the contract at the tian: h r J  fcr performance, it is called an actual breach of contract on due 
date of ped%mas.ce. 

(ii) During tlre COZPY-\Y 0]*Pd~hi7~1~1i~t?: if any party has pedarmed n part of the contract and then 
refuses or fails to p e r f ~ m  ::",e rzmsining part of the contract, it is called an actual breach of 
contract during the czsrns ef;rrzfcrmance. 

- 
Consequences of Breach of Contract The aggrieked p a e  <i.e. the pa;?\ not at fault) is discharged - 
from his obligation and gets rl&ts ; - yr-csed against the party at fault. The \ariaus remedies sailable 
to an aggrieved party hoke kcen 2lscsszd in detail in the nest chapter. 
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CHAPTER 9 Remedies for Breach of contract 
7 

MEAMKG OF BREACH OF COSTRACT 
A breach of contract occurs if any party refuses or fails to perform his part of the contract or by 

his act m&es it impossible to perform his obligation mdzr the contract. h case of breach, the 

I 
aggrieved party (i.e. the p m  not at fault) is relieved from performing his obligation and gets a right to 

I proceed against the party at fault. A bhezch of contact may arise in two ways, (a) anticipatory brzach 
and (b) actxal breach. 

ANTICIP-4TORY BREACH OF COXTRACT 
I Meaning of Anticipatory Breach of Contract [Section 39) 

 anticipate^ breach occurs when t3e party deckires his inrention of no? performing the contract 
1 before the perfomancz is due. Thus, when a pmy re5cses TG ?orform a cos:nct even before it is due - 
' for performance. 3: is called anGclyatoq- breach. 

Modes of Declaring an Intention not Performin- fhe Contract fSection 391 
bp A party may declare his ifitention s f  ~ o t  perrorming the contract in the hllo\iing two ways: 

(a) %%en a p w  to a c(?ntm~t hzs refused to petfirm kis p m i s e .  
Exaniple Xj ajkrn:iir agrzes to SZ.? fo E7izis c~lfii-e CTO~I of I5 f o i ; ~  ofw;~e~:? 2 RRr sfCf,!9 p i -  f t ; ~  TO XC 
delivered on 20fh October. Oil 1'" 0c105e. X infarns 1" :hat ke  is ilof goiig !o szpps"~, ilze goods. S k a . ~  
con~rnitted .m~ticipatory breach o f c o ~ : i m f  by express rcpzrdiatioit. 

(b) When 3 parfy to a contract has disabled himself from performing his promise in it, entirety. 
Erample X a farmer agrees fo sell to Y his entire crop of I0 [om of lrheut 3 fi 8.000 per ton to be 
delivered on 2QtIz October. 0 1 1  1'' Ocrober, Xso?d I::.$ mtire crop io Z Rs f 8.000 per ton. X has 
committed nizficip,?tory breach ofcoal~ract h~ inzpEieJ rej3zitiinrion. 

Options Available to Aggrieved par@ [Section 39) 
In case of anticipatory breach, the aggrieved party has 1i;e follou-ing two options: 
(a) He can rescind the contract and claim drtmazes for breach of contract 11-ith out baiting until tk: 

due date for perfbmance, or 
(b) He may treat the contract as o~emtive and \nit till the due date for pt'rfomance 3nd shin1 

damages if the promise still remains unperformed. 

Consequences of Treating Contract as Operatiye 
In case of anticipatory breach, if the a~giek-ed party treats the contract as o2erative and waits till the 
due date for perfom~ance, the consequences will be as foIlo\\-s: 
(a) The promisor may perform his pramise on or bzfcre the due &re of p e ~ P r n ~ m c e  md t;l: 

promisee \\ill be bound to accept *e performance. 
(5) The promisor may take advantage of the discharzc Ey supen-ening impossibility arisisg 
between the date of breach and the due date of the perfbrn~scce and in such a ease. the ~romisee shd l  
lase his right to sue for damases. .-. -. 
Exuntpie ;k; ofurnler ugreed to ~t.di lo I-!I;S- dnrire carop y j  :~';Z~'~JS 5 RA 2 ; . Y r : )  l>ri* 3.3.3 kcr ?. / k ) : r ~ d l - t . r f  t:.: 

10th October. On I st October, X ii.z,Sri~se$ 2'ihat hz 5t.c:~ nor ,ooittg fo S E ~ ~ L I ~ $ -  goo:&-. 1I'I;L'ciu"dcb ;.'c": 
lo rescind rhe contract. on 1st October and to ~c.nif fzil f 0111 October. On 1 Qfh Octobei; firs sntirt? irvo;a 
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wtras destroyed by fire withotit the _faztlt oJ either party. Since the contract had beconze void on the 
ground ofimpossibility ofper-firnratzce, Y had lost his right to szre Xfor damages- 

Amount of Damages 
The amount of damzges in each of the options exercised by an aggrieved party -ill he 

d c d a t e d  as under: 
Oplioiz exercised drnozrtzt of  damages 

I. When the ag-gieved par& rescinds the contract The amount of damages will be equal to the 
at the date of breach difference bemeen the price prevailing on the 

date of breach and the CQZ?T~C: p5ce. 
11. When the aggrieved g w -  does rot rescind the The amom? of dama~es mi:: he equal to rhe 
contract at the datz of b:z~ch difi2rence bet\\-zen rhe ~ 5 2 2  prc~-ailin,a on the due 

dare of performance md :ke cantract price. 

Exatrzple a-farii~irzr, agved to S S I ~  to I-his entire crop of10 tons 01-wheat Rs 8,000 per ton to Ea 
delisered on 20th Oct05cr. OH 17 October, S infor~ned I' that he ~sas  not gofrzg to szipplv the goodx. 
Calctiiatz f?zz arnormt qi"da~~~apr?s rt-hieh cozrld be recovered by lSj"i.onz *Y 4 0 9  if-1- rescinded the contracr 
on 1": October lsjzeiz i;:z mt~rkt3t ,vrict: o,f .rrheaf was Rs 10.00fi per tot;. .'h ri 3- did azot rescind thz 
contract on 1st October a3rd uuitcd ziN 30th October 1%-hen the m~rirrt price oflr.hear was Rs 12,006 
per toll. 
Solution: 

A B i C = A-B D E = C * D  
Market Contaract Difference Qry-in Amount 
Price - Price 

I Per t c ~  tons 
f er ton. Per ton 

1 

I (b) If Y d13 not rescixd the Rs. 12.000 Rs. 8.600 Rs. 4.000 10 'I I Rs. 40,000 
Conmc: i I 

I 
( (a)If Y '~s;ind;d the C~rrtract Rs. 10,000 

A@Tt'AL BmACH OF COXTRACT 
Meaning of Actual Breach of Contract 
A c t d  breach of contract may rake place in any of the fofleuin~ t\x-c*_\va)-s: 
(a) On due Date of Performance If any party to contract refuses or fails to perform his part of the 
contract at the time f ix4  for perkkmance. it is called an actual breach sf  contract on due date of 

Rs. 8.660 Rs. 2.OUO 1 ' 
1 u i Rr- 20y000 

performance. 
Example ,Y  geed to s;!: EO 5- ,0 fors qfrsheet @ Rs 8.OQfi p r  tclar fa bd delivered in hr.0 eqztaf 
instalments on 20th Ocft..her uid 3 3 2  2i  st Ocrober. On 20th Octobt?r. Srtl,t(arsed to deliver the goods. It 

(b) During the Course of Performance If my party has periumed a pan of the contract and then 
refuses or fa:$ to perfom ~ h c  re:xaining part of thecontract. it is caned an actual breach of conmct il 

during the COLTS of perI1L?rm~~c"z. 
Example S &reed to to I' '0 sons of -rrjzeat Rs 8.000 per lor: o kt' ~Sz.iisered in two eazral P 

instalments on 20th October Lzt~d 2"st October. On 29th Ocrober. S Je!irered 5 tons and rejked to 
lfed$yfikgqcysfl% Jt is un ~xfim! breach Ofcontract dzving t?~e cosrs fq r 

U 
5~:-f&ffl~%255 5 72 
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Consequences of Actud Breach [Section 551 
The consequences of a c h d  breach depends upon whether the time I\-s the essence of the contract or 
not. The consequences in both the cases mal; be sumrnnrised as -under: 

3'he;iere tirr?r is the rrszt;cr qf u ll7zer-e time is nor thr essence of! 
confi-act a coiltract 11 

I. 'Nhetther 'the  ont tract beccmes i 

voidable at &e option of the,  
Yes 

promisee // 
11. li%e&er ehe ?rtarr,isee is I i 
entitled ::. dsin the 
compensation aay ;ass 

I 
occasioned ta 531 bj- the ncn- 
perfomace cd ?e czomiss 3t 

I1 

the sti~ulated :5z:;. 
I 

1 B 
(i) \]%ere P ~ T ~ Z T I Z : ~ L ' ~  I7es I Yes 

beyond the s:fr;rlz:eEi a i m  I 

I, is not accege5 
(ii) Where c&:>r--snce heyoxi Kc. L:::~_;S rhe prLqc:isz< ,I.ces So. c~r:es;-s the gr3ni525 I X S S  - * 

- . - -  
the stipfik&fed ::.-,. :s --c:icr :Z *e FlhT,%:t:iCC\T pf ifjs netice 3 lilt --.---:- b-s---->O? "1; 

*-.+-,v*: 
L : ~ : ~  to 3 SG. Inteetior zo do SO. 

L - -  --  . . . 
6 ..,rs;.t"t ;i;ffj 2 ,  la;& ~ j - u  theafrc., Fls si!?g err *::S fk~fita-2 h S 0  finttzple X, i~ s ~ J : ~ c P . .  c~ftlr ki(o .r" ~3""- 

nights in e v e q  ~rrsA-;hr ii:c r:Z?:5 V": s a j : a ; ~ : ? i ~ ~  Q * u g f ' ~ ~  p ~ g  i:~:'r & 100 for r"~;~';r'~t??~k~'1?;~li@t7. 0': f i i ~  
7 - sixrll night, S i~ i&l i i~  d$.~zj:d~ ~ z ~ ~ L ' , ~ * ! F o I I I  t k  tE~r'~h.2. JH this c.c3se, Y lzus ttzz_&l!swirzg ,o 6: o p f i ~ j : ~ :  

(a) Y may rescicd $412 :CE~ZL'E ~ 2 2  c ! 3 3  C ~ F P " I F S F L S E ~ ~ O ~  for :he 10s occas":xed to f i I 2  by Xs 5 l l ~  
to sing GZI 5~ six:> rslglrr. . . 

(b) Y may pe~mir N :J si:rg on the sevel~,th night 2nd clairn compe~sztion tibr loss fro;ta X by gIvkng 
a notice to S of his Errr.:a:;ort to do so. 

REI$IEDIES FOR BRE-ICH OF COSTR-ICT 
hlcaning of Remedy . * 

h remedy isthe cnurs-2 cf action a\a'cia>!e to an aggrls~ed ~srt! G.c. the p 3 ~ > -  CO? at 2:fs~dt) ::r the 
enforcement of a rigla: l:x>er 3 COFL~T;~C~. 

Remedies for Breach ofContract 
The \.asious remedies avaiiabie to an sggriel-sci park) ate s:,oxm beEow in Fig. 9.1. 

1 Remzdies Available ro rn Aggrieved Par& j 
r 
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Fig. 9.1 Remedies Available to an Xgkeved Party 

Let us discuss them one by one. 

1. Rescission of Contract [Section 391 Rescission means a right not to perform obligation. 
In case of breach of a contract. the promisee may put an end to the contract. In such a ease, the 

aggrieved party is discharged from all the obligations under the contract and is entitled to claim 
compensation for the damage 1%-hich he has sustained because of the non-performance of the contract. 
Example X agrees to sup& 18 tons oi-aslieat to Ibiz 20th October. Ypromises to pay for the goods oiz 
its receipt. X does nof sz~ppI_I-' the goods orz rhe titie, date. Here. I' is ddiscnrgsd-fiom the l iab i l i~  of 
paying the price. f- is entitled fo r2sci~zzd rlze cotzt~act and ro claim co~rzpenst;f.%n_tbr the damage wkich 
he has szlstained becartse ~ f n o n - ~ i ~ p &  $goo& 012 ihe due dare. 

2. Snit for Damages Damages cucs monetaq- compensation ailowed for loss suffered by the 
aggrieved party due to breach of a contract. The object of awarding damages is not to punish the party 
at fault but to make good the financial loss suffered by the ageeyed party due to the breach of 
contract. 

In India, the rules relating to damages are based on the judgement in English case of Hadley v. 
Bmendale. The facts of this case were: H's mill was stopped due to the 3reakdow of a shaft. He 
delivered the shaft to B, a common carrier, to be taken to a manufacturer to c o ~ y  it and make a new 
one. H had not made it known to 3 that delay would result in a loss of profits. By some neglect on the 
part of B, the delivery of the shafx was deIayed in transit beyond a reasonable time. Held, B was not 
liable for loss cf profits during the penod of delay as the c i r c u m c e s  comrntinicated to B did not 
show that a delay in the delivery of sh& would entail loss of profits to the mill. The following rule of 
law was laid down in this case: 'Ii lerz two parties have made a centract which one of them has 
broken, the damages which the oxher pa* ought to receive in rcspect of such breach c\f contract should 
be such as may fairly and reasonably be considered either arising naturally i.s., according to the usual 
course of things, from such breach of contract itself, or such as may reasonably be supposed to have 
b h  in the contempladoa of both parties, at the time they made the cc;ztr;lct. as the probable result of 
the breiich of it. 

Compensation for Loss or Damage Caused by Breach of Contract [Section 731 
Section 73. of the Indian f ontrzct Act ~vhich deals with compensaiion for loss or damage caused by 
breach of contract is bascd on the judgement in the above case. It states that the aggrieved party may 
claim the damages as f0110~-s: 
(a) Such damages nhich naturally arose in the usual course of things from such breach. This 

relates to ordinar). damages arising in the usual course of things. 
(b) Such damages which the parties knew. when they made the contract, to be likely to result fiom 

the breach. This relates t~ special damages. 
(c) The aforesaid compensatior, is not to be given for any remote or indirect loss or damage 

sustained by reason of the brezch. md 
(d) Such compensation for damagts arising from breach of quasi contract shall he s m e  as in any 

other contract. 

(a) Ordinary Damages Ordinary damages are :has2 ;\hi& n~tuhalIy arise in the usual course of things 
from such breach. These damagescan be rz:F.c-.=J If the folloning two conditions are fi~:;,?lfiYed: 

%\ti) The aggrieved party mcst suffer by brtach of contract, and 
Xii) The damages must be prosimatc (i.e. direct) consequence of rhe breach sf    an tract and 

not the indirect consequence. 
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Li4easz;re ofOrdinary Dwnuges: In a contract for the sale of gcods, the measure of ordinary damages is 
the difference kfxs-een zhe contract price and the market price of such goods on the date of brezich. 
Exai~~pIe Ort 1st Decenzber, X coi:fmcted to sell and deli~er 59 tois of ;shear 8 Rs.8,OOaper ton to Y 
on 1'' Jan 0~ 20th Dee- X afenrardsds confracted to sen tkose goods io Z crt Rs 111.000 per ton. X 
fcrileti fo dz.ikcr goods on 1" Jan. ~rhelz price qf the ~-iirt-r.t was Rs 9.500 per ton. Y is entitled to - - 
reco-rza Rs 2.000 [Le 6% 9.500 - Rs a3",0f$ x 50J I' is not cntitled to recover Rs 1,0/1..000 os projit 
~vhiciz F I . O E I ! ~  ;me arisen to )."@om fire sale to becazrse fktl ;rojit is fhc? itzdirecf coraeqzience offhe 
breach ofcoc?ract. 
(b) Special Darnages Special dawages uz fhose which ma? reasonably bz supposed to have been in 
the cor re~~~tx i : i en  of bo!h parties as b e  probable resuit of the 3reach s f  a socmct. Thtse damages can . - be r e c a e x 2  if the spscial c i s c m s k ~ c ~ s  t\hich xveuld rtsc-: :n ;i speck; loss in case of breach of a 
contract 252 cc~?~munica:ed to the gr~misas- e.g. loss ofpr05rs zn azcoua of default by the other party - .  to the cGnracr can be c l a t ~ e d  only nhen Z"E zdvancz miice 2: sscn d m z g t s  has been given before. 
Esnrrzple I .< -: 5~tidder. confracfs !zd erxt  ~ ~ ~ d - f i i 7 i ~ f i  ~1 Aozsc 3j. ft;seg?rsi qf Jainia~~.  it1 order thut B 
ma). @\-z psszession q f j f  at $kart tfn:fi r l j  C. do rri;mm 3 jre~s con~ructed ,to let it. 41 is i~;forrized of the 
contract beh: rzj.2 Bci;cj C. A buikk t;:~ klazicit? so ,herd$ rizrrf. liltlibre the pirsf o J J u ~ z z ~ ~ ~  i f f i l l s  d0lt.n. 
and 1 ~ s  to Ee aebzrilt by 3. who, in corszqzrzncz, lases ihe i-z'r: ::; 3?iclz he was fo haz-e rzceivzd from C, 
and is oblig~d ?O @take cornperzrratio~z to CC_r the brsach oJh;_i contract. .-1 mztst make conjpzitsafio3n fo 
B for :he cts; :j2~~Ea~id/ditg the 20::s~. -t?*~ d : ~  m : f  lost. s : I u ~ ~ ~ * B  :::e comnpeirs~;fr'on n:e;r'Ie ,ts C. 

2 - . . .  ~~~~~~~11 ,7',:h-ess :o B. u CO~-:~:: :-: -~,-~ra"~~~r- ,  .F ~ ; : ; C I : I ! : ~  ',. .+ ~eEeEin.er-,~~ ,I IfF:cI:!r ,L-,Pczy. to -4% fzL-2 - - - - 
infor-nzi~zg frj:;r ;;Ik rniiG:.is sialp;~t;--u= 'a.;::i q,t E~;c? P ~ ' s c c X ~ : ~ .  3 :~~~rzos~~;f~bi"-y &eicq-s tiis deiiv233- qf 
rnachi~zc., ai:A -4, in co):.wqsea:cs, Bczscs a prq;i!t$S!c co~tracr+ rsith fhr Govet-nmzrit. -4 is entifled io 
receive porn B, by ~t'q q f c o ~ ~ ~ t : s ~ : ~ o ~ z ~  :kc LnYriiF ~f~m~oz i~ t  cijI'pi-ofif, w1;i-::h tro;l!d have beerr mcr~;'e 
by the working of the mill rdt~ring ikz ifivze that debFS-sry of it was clelqed, but not the loss susmkzd 
throzrg11 the loss ofthe Governmet:t co~tpocf. 

(c) E-~etrzplnp or Pcrniiive or F Y~zdEcIi~e Du~~ir~ges Esemr l f i~  dan~ages 2re those n h k h  are in the 
-7 nature sf puniskqent. 13e cwsz ~ 9 ) -  award fiest' damctges in case of (i) 3 breach of promise to marry, 

where d m a _ ~ e s  shall be caEcslz:cd on the b s i s  of mental injtcn- sustained by the aggisved party, jii) 
Wrongful dishonour of (2 e k r q , ~  by a kzrker. In c s z  sf \\-rongfcf &shocow of a cheque, the rule is 
snlaller the amount sf  C k  cheque, larger \--ilE be the amount of damages an-arded. A trader may recover 
such damages as n~ongfid dishonour of cfieqce shrrll i-icfvsrsriy affect his goodwiI1 haul a non-trader 
whoso cheque is \\rorgFiliy dishonaurcf zxf!I hme :o prose :kc loss of goodwill brtlcrre claiming such 
damages. 

( d )  hbr~~ittal Dolttnges Seminal dms,r;s zrz I ~ O S P U  nltich xe tiu-arded t ~ h s r e  thew is only a technical 
violation of a leg31 right hrrt the nszrirvA party has not in fact sufiered m y  toss because of breach s f  
contract. n e s e  2zmagrs are called r ~ o ~ n d  because they ase very small. say, one rupee. The court 
mayor may nct a\-wd t k s e  nominal dmtiges. 

(e) Da~~tngessfor Iltconsenieizce anti Diseoirlfort I f  a parh k ~ s  sufferzj physicaf incsnvznience and 
disco~nfort dl;e to bresc5 of contracr, thst prty can recover t>e damages for such inconvenience m d  
discomfort. 
E.~nr?rple H ~c-:'lh his 1rfLj U I L I  chiIdret; h~04ed a fici:gt-for L: njiizfg3zt innin, to be ri-c?~tsported to a 
ymriclrlar plc:cg ;rizere ;#ti Sired T7ze;v :t;.=?.t.. iiolrever, trtrmp~rred to n wrong place wed they had to 

- - ~rrtrlh- s c ~ e r d  B*:!.-?s or1 LJ e&'iz~iif~g i?tgtit i , p ~ . i  i ~ s  cz res~lh, his ~t.?> L-azlgjzf cofd aard he hati ro incur sonze 
nte~iicnl expizses. It ~rtrs heM ri-aa 22 cd:t:if r=covt!r conzpt'?i~'r?ti~rz for inco~meizieizce and not -for 
rnecl'icnl exFeises fir firz sichess q- ;:% 1r@2 laecazse it IVC: ver-39 remote conseqzcence [Hobbs v. 
London & S. WRail C0.y 

TOPPER'S INSTITUTE Ph:224419 14,65255572 



; IrnRCATILE LAW 68 4 

(%) Liquidated Damages and Penalty %"hen the parties to a contract at the time of formation of 
contract, specify a sum which \till become payable by&e party responsible for breach such specified 
sum is called: 
(i) Liquidafed Damages if the specified sum represents a fair and genuine pre estimate of the 

damages fikely to result due to breach 
(ii) Penaliy if the specified sum is disproportionate to the damages likely to result due to breach. 

In India, there is no distinction h v e e n  penalty and liquidated damages. The Courts in India 
allow only reasonable compensation not esceeding the specified sum [Section 741. 

But under English izw. liquidated darnages arc enforceable and 1-101 penalty. 

(g) StipztIafion for Interesf The stipulatisns for interzsx m~!-or may not be in the nature of a penalq. 
If the stipulation for interza is in the nature of a penalty, the zoun may a\\-ard reasonable compensation 
only. On the basis of 1-aious judicizl pronczuneements, the following guidelines may he adopted to 
decide whether a particular stipulation fcr interest is in the nature of a penalty or not: 

1 penalo- or not 

(i) For payment of interest in case of default [ It is not in the nature of a penalty if the interest is 
reasonable 

(ii) For paynent of increased interest from the It is always in the nature of a penalty. 
date of the Contract t 

(i) For pajment of increased interest from the It mayor may not be in the nature of a penalty 
date of default only dcpendirs on the terms and circumstances of the 

" case. 
(iv) For payment of compound interest on default It is not in the nature of a penalty. 

at the same rate as simple interest 
(v) For payment of compound interest on default It is in ihe nature of a penalty 

at the rate higher than that of simple interest 
(vi) For payment of interest at a rate lower than 1 It is not in the nature of a penalty. . 

that of original rate if interest is paid on due 'I 

date I' 

(Id Forfeiture of Security Deposit /or Earnest I%fortPyl .A chuse in a contract which pro\-ides for 
forfeiture of securie deposit in the event of failure to perform is in the nature of a penalty. In such 
cases, the court may award reasonable compensation only. 

3. Suit for Specific Performance Suit for specific performance means demanding the court's direction 
to the defaulting party to carry out the promise according to the terms of the contract. 
Example X agreed to sell an old painting to r for Rs 50~000. Subsequently, X refused to stdl the 
painting. Here, Y may fife a sriit agaiazst Sfor the spec(fic peyfor~?;u~tee ofthe contract. 

Cases where suit for specific performance is not maintainabIe. 
(i) b l e r e  the damages are considered as an adequate remedy. 
(ii) Where the contract is of personal nature. e.2. contract to marry. 
(iii) Vtlere the contract is made by a eompany beyond its poksers as laid d o w  in its hlemorandum 

- -_ - of Association. 
(iv) Wlere the court cannot supervise the performaxe of rhe contract. \ 

(v) Where one of the parties is a minor. I 

(vi) Where the contract is inequitable to either p m .  
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1. Suit for Injunction Suit for injunction means demanding court's stay order. Injunction means an 
z d e r  of the court ~vhicir prohibits a person to do a p d c u l v  zct. \?%ere a party zo a contract does 
sxnething which he promised not ao ds, the court may issue ar! order prohibitins him from doing so. 
E x ~ n ~ p l e  W agreed to sing at LO theatre only during the contract period. During the contract period, 
1.5. made contracf with Z to sing ut nr;otI~er theatre and re_f;.-txi :o pefinit the coi;tract with L. It was 
held that IV cozrld be rzstruit~od by injuncfionji-om singing for Z PZIJII eiy v. J$kr,orrer] 

5. Suit for Quantum Meruit Quantum Meruit meam as rr,ucE= as is em.ed. Right to Quantum Meruit 
means a right to claim the cornpernation for the xx-ork zlrczz? done. (for more d t ~ i I s .  see the next 

* " - .  . 
-7 .  .',F*' E.v(rnlple C an o~vner  fa n;cdgc:';;tc c1;9~+39 ‘. P ,te, %',.rite D nt.:-: 10 bsl ~:ibli~kirr; L-. A,,. .,,:n:er;ts in his - .  

~flllgnzirle. AJer afew itwtabentu ::CW p~~kI&i;iii, f2~1 pr&:fcs:;,.n Q# dr:L' nii;g~s:t!  :iw~ slopped. If w~1.y 

held thnt P cotlld claim pqn7eirr 5 ; ~  !he psrr ec!rs,:~k p:~t?!i.s2~:.J -r?lai;rh? Y. C~db:~?32~7 

. 
I 
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