Latest Case-Laws  (Covering period 1st Nov, 2007 to 30th April, 2008)             Dippak Gupta

Part-A: Excise

	BASIC CONCEPTS



	[B] MANUFACTURE


	FEDDERS LLYOD CORPORATION LTD– 2008 - SC [221 ELT 3]
Facts: Assessee had two branches, one in Delhi and another in Mumbai. DELHI BRANCH manufactured condensing units which were cleared to Mumbai branch on payment of appropriate excise duty. MUMBAI BRANCH manufactured cooling units locally and combined the same with condensing units. After conducting quality control tests and affixing the brand name, the Mumbai branch cleared the complete units along with pipe kits, electrical cord, remote control, etc. The department contended that the process being carried out (i.e., ASSEMBLY) by Mumbai Branch amounted to manufacture.
Issue: Whether the process carried out by Mumbai branch amounts to manufacture?

Held: YES

“Neither the condensing unit nor the cooling unit, by itself, was a complete air conditioner. It was only when these two are put together, the complete unit of air conditioner fit for use came into existence. The air conditioner, so cleared by the Mumbai branch, was a commercially new article. Hence, the process amounted to manufacture.
PRACHI INDUSTRIES– 2008 - SC 
Facts: Assessee buys duty-paid MS Tubes from local market. After receiving MS tube, it cuts the same into requisite lengths. The cut MS tube is thereafter put in the swaging machine in which dies are fitted which imparts “folds” to the flat surface of the MS tube/pipe. Department raised duty demand on the ground that the process of swaging undertaken by the assessee on swaging machine on the duty paid MS tubes amounts to “manufacture on first principle”. Assessee challenged the demand.

[Swaging: Swaging is a general term which is applied to a number of metal forming operations. Swaging has proved to be an economical production method for forming shapes confined to a portion of the total length of a given pipe or tube.]
Issue: Whether the process carried out amounts to manufacture?

Held: YES

“In the present case, the rotary swaging machine with different dies therein imparts a change of lasting character to the plain pipe or tube by use of dies. That, a work piece having a distinguishable identity comes into existence. On facts, we find that after undergoing the swaging process a work piece of a different shape and user emerges and therefore, the process of swaging amounts to manufacture on first principle.


	

	VALUATION



	Sec 4(1): Transaction Value

	KRAFTECH PRODUCTS - 2008- SC [224 ELT 504]
Facts: The assessee used to pack hair dye sachet each containing 3 gms hair-dye. 3 such pouches were sold in a single packet. The net weight of each sachet, as also the net weight of the packet and the maximum rate were duly printed on sachets as well as on the packet. Assessee claimed that since the net weight of each packet does not exceed 10 gms, there is no requirement to declare MRP thereon and hence, same is assessable under section 4 (and not under Sec 4-A of CEA).
Issue: Whether the assessee’s contention is correct in law?
Held: YES
              “Under SWMA, there is no requirement to declare MRP on any package containing a commodity if the net weight or measure of commodity is upto 10 gm, or 10 ml if it is sold by weight or measure.

     In the given case, the packet is intended to be sold by weight or measure. The packet in this case is containing hair dye less than 10 gm. Thus, there is no requirement under SWMA to declare MRP on the package and thus, the same shall be valued under Sec 4”.

Facts: Assessee cleared package containing 72 pieces of lips smoothers (each such piece containing 4.3 ml) – thus, weight of individual piece was less than 10 ml but weight of packet as a whole was in excess of 10 ml. 
Issue: whether the valuation shall fall under section 4  of 4-A?
Held: YES
              “Under SWMA, there is no requirement to declare MRP on any package containing a commodity if the net weight or measure of commodity is upto 10 gm, or 10 ml if it is sold by weight or measure.

     In the given case, it has to be consider that whether the requirement of printing MRP shall be decided with reference to individual piece (in that case MRP printing not required in instant case) or whether it shall be decided with reference to the outermost packet (in that case MRP printing required in instant case). Without going into that matter, the packet which contains 72 pieces of lips smoothers can not be said to be a retail pack intended for retail sale. No person could, ordinarily, be expected to purchase 72 pieces of lips smoothers. On account of that reasoning, MRP printing on packet consisting of 72 lip smoothers is not required under SWMA. Further, the weight of individual piece/sachet is not exceeding 10 ml and therefore, MRP printing is not required thereon. That being so, the product in question shall be valued under Sec 4 of CEA, 1944 (and not under Sec 4-A)
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Satilon Brand Cookware (non-sticky)
Chapter XX: 

   XX XX: Aluminum Household Utensils made of aluminum and aluminum alloys
Chapter YY
   YY YY: Pressure Cooker, cook and serve ware to keep food warm and similar home appliances 

Chapter YY: Cookware
Satilon coated aluminum products not identical with “aluminum household utensils made of aluminum and aluminum alloys. Coating of satilon makes all the difference to product. Satilon coating makes goods non-sticky and hence different from aluminum household utensils. In common parlance, Hawkins cookware with satilon coating not understood as aluminum ware.
  [HAWKINS COOKERS LTD– 2008 -SC [226 ELT 481]
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	CENVAT CREDIT RULES, 2004

	· (M.Imp)

SLOVAK INDIA TRADING CO. LTD – 2008 - SC [223 ELT A170]
Facts:  Assessee closed down his factory. He was having unutilized cenvat credit in his books of accounts. There is no express prohibition in Cenvat Credit Rules, 2004 regarding refund of cenvat credit. But at the same time, there is no express provision allowing refund of cenvat credit. [Under CCR, 2004, only Rule 5 and Rule 5-A deals with situations where refund is permissible and none of these cover this situation]. 

Issue: Whether cenvat credit shall be refundable to the assessee or shall it lapse?

Held: YES
“if the assessee opts out of the Cenvat Scheme or its unit is closed, then, the assessee is eligible for refund of unutilized Cenvat credit, which is to be made in cash. There is no express prohibition in Rule 5 and 5-A of CCR in that regard.”
            

	SSI NOTIFICATION

	NIRLEX SPARES PVT LTD. – 2008 - SC [222 ELT 3]
Facts: Assessee used to sell the goods manufactured by it under its own brand names/trade names, which were affixed/printed on corrugated boxes. A hexagonal artist design was also printed on corrugated boxes. The same hexagonal shape/design was also printed on VISITING CARDS of executives of marketing company through which the goods of the assessee were promoted. The department denied SSI exemption to the assessee on the ground that the said hexagonal design/shape was a brand/trade name of another person i.e. the marketing company. 

Issue: Whether the assessee was entitled to SSI exemption?

Held: YES
“the fact that the marketing company had used the same hexagonal design/shape on the visiting cards of its executives would not mean that it owned such desing/shapes. Further, the company had itself denied the ownership of such desing/shape as its brand/trade name. in view thereof, the said hexagonal design/shape could not be regarded as a brand/trade name of the marketing company.
       Accordingly, the assessee had not used the brand/trade name of another person i.e. marketing company. The assessee had not violated any of the conditions of the SSI exemption. Therefore, the assessee was entitled to SSI exemption.


	DEMAND AND RECOVERY

	· (Imp)
GEO TECHNOLOGY FOUNDATIONS AND CONSTRUCTION – 2008 - SC

Facts: Assessee manufactured PSC girders at site to be used in the construction of railway bridges. The articles were cleared without payment of central excise duty under the Central Excise Act, 1944. A SCN was issued invoking normal period of limitation (i.e., 1 year) but withdrawn/drop. Subsequently, second SCN was issued invoking extended period of limitation (i.e., 5 years). Assessee challenged SCN on the ground of limitation. 

Issue: Can the extended period of limitation be invoked in a second notice, where the first notice did not resort to same?

Held: NO
“When in the first SCN, allegation of suppression had not been made; the same could not have been made subsequently as the facts alleged to be suppressed by the assessee were known to them. Extended period of limitation has no application in the instant case.



Part-B: Customs

	VALUATION OF GOODS



	FERDOO INDIA (P) LTD – 2008 –SC  (Imp)
Facts: Ferdoo India (P) Ltd (FIL, in short) entered into a Technical Assistance and Trade Mark Agreement (TAA) with its foreign collaborator for the manufacture of goods in India. It paid royalty and license fees under the TAA to the foreign company. It imported goods from its foreign collaborator and paid customs duty on its value. The Department sought to include the value of royalties and license fees paid by FIL for the purposes of calculating the customs duty liability. FIL challenged the addition. 
       Issue: Whether the royalty and license fees is includible in the AV?
Decision: NO
          “Rule 10(1)(c) stipulates that payment made towards technical know-how must be a condition pre-requisite for the supply of imported goods by the foreign supplier and if such condition exists then such royalties and license fees have to be included in the price of the imported goods. Such inclusion shall be made even if payment is made directly or indirectly. At this stage, we would like to emphasize the word indirectly in Rule 10(1)(c). As stated above, the buyer/importer makes payment of the price of the imported goods. He also incurs the cost of technical know-how. Therefore, the department in every case is not only required to look at TAA, but also required to look at the pricing arrangement/agreement between the buyer and his foreign collaborator. For example if on examination of the pricing arrangement in juxtaposition(*alongwith) with the TAA, the Department finds that importer/buyer has misled the Department by adjusting the price of imported goods in guise of increasing royalty/license fees then the adjudication officer would be right in including the cost of royalty/license fees payment in the price of the imported goods. In such cases the principle of attribution of royalty/license fees to the price of the imported goods would apply. This is because every importer/buyer is obliged to pay not only the price of the imported goods but he also incurs the cost of technical know-how which is paid to the foreign supplier. Therefore, such adjustments would certainly attract Rule 10(1)(c).
  We find that the adjudicating authority had not examined the pricing arrangement between the foreign collaborator and the buyer. It has only examined the royalty/TAA.
     Be that as it may, in the present case, on reading TAA we find that the payments of royalty/license fees were entirely relatable to the manufacture of manufacture of goods in India. The said payments were in no way related to the imported items. In the present case, no effort was made by the Department to examine the pricing arrangement. No effort was made by the Department to ascertain whether there exists a price adjustment between cost incurred by the buyer on account of royalty/license fees payments and the price paid for the imported goods. No effort was made by the Department to ascertain enhancement of royalty/license fees by reducing the price of the imported items. Considering overall position, we do not upheld the inclusion of royalty/license fees in AV.
INITIATING EXPLOSIVES SYSTEMS– 2008- SC  (224 ELT 343)
Facts: The assessee-importer imported certain goods at US $ 15 p.u. from a foreign supplier, who has holding 30% equity in assessee-company. On account of increase in orders placed by the assessee, the import price was reduced to US $ 14.10 p.u. Thereafter, the assessee entered into an agreement with the foreign supplier to import 100% of its annual requirements from such foreign supplier only and accordingly, the price was reduced to US $ 10 p.u.
       On imports being made at US $ 10 p.u., the Department rejected the transaction value contending that the price was influenced by relationship and valued the imports at transaction value of earlier imports i.e. US $ 14.10 p.u. under Rule 4.
       Issue: Whether rejection of transaction value is proper in the instant case?
      Decision: NO. 

“(a) merely because the foreign supplier held 30% equity in the assessee-company the same would not mean that assessee and foreign supplier was related.
 (b) Rule 4 provides for assessment on the basis of identical goods imported by some another importer. The imports earlier made by the importer can not be termed as “identical goods” or “contemporaneous imports” and therefore, no assessment can be made on the basis of the same.

(c)  the fact that the assessee had made bulk imports could be a reason for reduction of import price. In the absence of any evidence from the Department to prove under-valuation, the price declared by the assessee was acceptable.”


	WAREHOUSING.

BIECCO LAWRIE LTD – 2008 –SC  (Imp)
Facts: BLL imported SKO (Superior Kerosene Oil). It cleared them from port by filing bill of entry for home consumption in terms of Sec 46. The duty as applicable at time of filing of bill of entry for home consumption was paid. After clearance, it requested Department to allow it to store the SKO in a PRIVATE WAREHOUSE. While the goods were so lying in warehouse, the rate of duty was steeply increased. Subsequently, when BLL clears the goods from its private warehouse, department demanded differential duty. Importer challenged the duty demand on the ground that goods are already duty-paid.
       Issue: Whether in the given facts, differential duty is payable taking into account the increased rate prevailing at the time of clearance of goods from warehouse?
Decision: NO

“Since the entire duty required to be paid by the importer has been paid and an out of charge order has been passed by the Customs Authorities, nothing more remained to be paid by the importer.

  In the instant case, the question of applicability of Sec 15(1)(b) does not arise [that is applicable only when bill of entry for home consumption is filed under section 68]. Applicable provisions are Sec 15(1)(a) which provides that in case of goods entered for home consumption under section 46, the duty leviable would be as on the date on which the bill of entry is presented.
          


Part-C: Service Tax
