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Export/Import of Goods
Significance of Indian customs waters

(i) If an officer of Customs has reason to believe that any person in India or within the Indian customs
waters has committed an offence punishable under section 132/133/ 135/135A/136, he may arrest such
person informing him of the grounds for such arrest [Section 104 of the Customs Act, 1962].

(i) Where the proper officer has reason to believe that any vessel in India or within the Indian customs
waters has been, is being, or is about to be, used in the smuggling of any goods or in the carriage of
any smuggled goods, he may stop any such vehicle, animal or vessel or, in case of an aircraft,
compel it to land [Section 106 of the Customs Act, 1962].

(iii) Any vessel which is or has been within the Indian customs waters is constructed, adapted, altered or
fitted in any manner for the purpose of concealing goods shall be liable to confiscation [Section
115(1)(a) of the Customs Act, 1962].

(iv) Customs officer has the power to search any person who has landed from/about to board/is on board
any vessel within Indian customs waters and who has secreted about his person, any goods liable to
confiscation or any documents relating thereto [Section 100 of the Customs Act, 1962].

(v) Any goods which are brought within the Indian customs waters for the purpose of being imported from
a place outside India, contrary to any prohibition imposed by or under this Act or any other law for the
time being in force, shall be liable to confiscation [Section 111(d) of the Customs Act, 1962].
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Section 12 Dutiable Goods {Charging Section}

Discharge
of liability

Quantification
of liability

Taxable |:>

Event

The charging section provides the following —

(a) The levy of duty is on goods.

(b) The goods must be imported into or exported from India.

(c) The rate at which duty of customs is to be levied is specified in the Customs Tariff Act, 1975 or any other
law for the time being in force.

(d) Government goods shall be treated at par with the non—government goods for the purpose of levy of
customs duty.

(e) Such levy of duty is subject to the exception of the Act or any other law for the time being in force.

Therefore, the importation of goods into India or exportation of goods from India is taxable event in customs.
The customs duty is considered to be levied on the goods and not on the person importing the goods or paying
the duty.

In case of Importation, SC has held in Garden Silk Mills v. UOI 1999 (SC) that in case of goods cleared for
home consumption, import of goods will commence when they cross the territorial waters, but continues and is
completed when they become part of the mass of goods within the country; the taxable event being reached at
the time when the goods reach the customs barriers and bill of entry for home consumption is filed.

Further the SC in Kiran Spinning Mills v. Collector of Customs 1999 (SC) has held that in case of goods cleared
for warehousing, the custom barriers would be crossed when they (warehoused goods) are sought to be taken
out of customs and brought to the mass of goods in the country.

Export of goods is complete when the goods cross the territorial waters of India.

Distinction between clearance for home consumption and clearance for warehousing

Clearance for home consumption implies that, the customs duty on import of the goods has been
discharged and the goods are therefore cleared for utilization or consumption. The goods may instead of
being cleared for home consumption be deposited in warehouse and cleared at a later time. When the
goods are deposited in the warehouse the collection of customs duty will be deferred till such goods are
cleared for home consumption. The revenue for the Government is safeguarded by the importer executing
a bond binding himself in a sum equal to thrice the amount of duty assessed on the goods at the time of
import. The importer is also liable to pay interest, rent and charges for storage of goods in warehouse.
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Section 15 Date for determining the rate of duty and tariff
valuation of imported goods

Section 16 Date for determination of rate of duty and tariff
valuation of export goods

Types of Goods ‘ Section ‘ Relevant date
(a) In case of Imported Goods -
» Goods entered for home | 15(1)(a) | The date of Presentation of Bill of entry or the date of
consumption U/s 46 Entry Inwards of the vessel or the arrival of the aircraft
or the vehicle by which the goods are imported,
whichever is later.
» Goods cleared from a | 15(1)(b) | The date of presentation of the Ex-Bond Bill of Entry
warehouse U/s 68 for home consumption under that Section.
» For any other goods 15(1)(c) | On the date of payment of duty.
(b) In case of Export Goods -
» Goods entered for export| 16(1)(a) | Onthe date on which the proper officer makes an order

under section 50 permitting clearance and loading of the goods for
exportation under Section 51.
» For any other goods 16(1)(b) | On the date of payment of duty.

Point to remember: The provisions of section 15 and section 16 shall not apply to baggage and goods imported
| exported by post.

Examplel. Mr. ABC imported certain consignment valuing Rs. 5,00,000. The date of entry inwards of the vessel
is 15-7-2018 on which date the rate of customs duty is 12.5%. Mr. ABC filed Bill of Entry for home consumption
on 31-7-2018, on which date the rate of customs duty has been reduced to 10%. Compute the amount of duty
payable by Mr. ABC, SWS is 10% and no IGST is leviable. Also compute the total imported cost of the
consignment.

A. As per Section 15(1)(a), the relevant date for determination of rate of duty and tariff valuation is date of entry
inwards or date of presentation of bill of entry for home consumption, whichever is later. Hence, the relevant
date is 31-7-2018 and the rate of duty on that date is 10%.

Hence, customs duty payable = 10% of Rs. 5,00,000 + 10% (SWS 10%) of 10% of Rs. 5,00,000 = Rs. 55,000.
Total imported cost of the consignment = Rs. 5,00,000 + Rs. 55,000 = Rs. 5,55,000.

Example 2. What will be you answer in illustration above, if the date of entry inward is 2-8-2018 and on that date
an exemption notification was issued exempting goods from basic custom duty in excess of 5%

A. In this case, since bill of entry is presented before the date of grant of entry inward to such vessel. Hence,
custom duty rate shall be applicable of the date of grant of entry inwards. The custom duty rate on date of grant
of entry inwards is 5%. Hence, custom duty payable is 5.50% (including SWS) of Rs. 5,00,000 = Rs. 27,500.
Total imported cost = Rs. 5,27,500.

Example 3. An importer, imported consignment of goods, chargeable to duty @ 15% ad valorem. The vessel
arrived on 315! July, 2018. A bill of entry for warehousing the goods was completed on 2" August, 2018 and the
goods were duly warehoused. In the meantime, an exemption notification was issued on 15" November, 2018
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reducing the effective customs duty to 10% ad valorem. Thereafter, the importer filed a bill of entry for home
consumption on 20" November, 2018 claiming 10% duty. The customs Department charged higher rate of duty
@ 15% ad valorem. Given you view about the same, discussing the relevant provisions of the Customs Act,
1962.

A. According to section 15(1) (b) of the Customs Act, 1962 the relevant date for determination of rate of duty
and tariff value in case of goods cleared from a warehouse is the date on which a bill of entry for home
consumption in respect of such goods is presented. Therefore, the relevant date for determining the duty in the
given case will be 20" November 2018 (the date on which the bill of entry for home consumption is presented).
Therefore, the relevant rate will be 10%.

Example 4. Mr. ABC has exported goods valuing Rs. 8,00,000 to US by a vessel. He filed the shipping bill for
export on 28-3-2018 (rate of duty 5%). The order permitting clearance and loading of the goods for exportation
was made by the proper officer on 1-4-2018 (rate of duty 15%). The ship left for US on 4-4-2018 (rate of duty
15%) and the ship crossed the territorial waters of India on 8-4-2018 (goods were made exempt from duty).
Compute the amount of duty payable by Mr. ABC.

A. As per section 16(1) (a), the relevant date for determination of rate of duty and tariff valuation in case of
export goods is the date on which the proper officer makes an order for clearance and loading of the goods for
exportation U/s 51. Hence, relevant date, in this case, is 1-4-2018 and rate of duty is 15%.

Export duty payable by Mr. ABC = Rs. 8,00,000 X 15% = Rs. 1,20,000.

Section 17 Assessment of Duty

(1) Importer or exporter shall self-assess the duty. However, stores can be warehoused without assessment
as provided in Section 85.

(2) The proper officer may verify the entries made U/s 46 (import i.e. Bill of Entry etc.) or U/s 50 (exporti.e.
shipping bill etc.) and the self-assessment of goods referred to in Section 17 (1) and for this purpose,
examine or test any imported goods or export goods or such part thereof as may be necessary.
Provided that the selection of cases for verification shall primarily be on the basis of risk evaluation
through appropriate selection criteria.

(3) For the purpose of verification, the proper officer may require the importer, exporter or any other person
to produce any document or information, whereby the duty leviable on the imported goods or export
goods can be ascertained and thereupon, such person shall produce such document or furnish such
information.

(4) Where it is found on verification, examination or testing of the goods or otherwise that the self-
assessment is not done correctly, the proper officer may, without prejudice to any other action which
may be taken under this Act, re-assess the duty leviable on such goods.

(5) Where any re-assessment done under sub-section (4) is contrary to the self-assessment done by the
importer or exporter and in cases other than those where the importer or exporter, as the case may be,
confirms his acceptance of the said re- assessment in writing, the proper officer shall pass a speaking
order on the re-assessment, within fifteen days from the date of re-assessment of the bill of entry or
the shipping bill, as the case may be.
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Section 18 Provisional Assessment of Duty

As per section 18 (1), the provisional assessment can be directed by proper officer in the following
circumstances:

(a) where the importer or exporter is unable to make self-assessment under section 17(1) and makes a
request in writing to the proper officer for assessment; or

(b) where the proper officer deems it necessary to subject any imported goods or exported goods to any
chemical or other test; or

(c) where the importer or exporter has produced all the necessary documents and furnished full information
but the proper officer deems it necessary to make further enquiry; or

(d) where necessary documents have not been produced or information has not been furnished and the
proper officer deems it necessary to make further enquiry.

Bill of Entry/Shipping bill is required to be filed for provisional assessment also.

As per Section (1A), Where, pursuant to the provisional assessment under sub-section (1), if any document or
information is required by the proper officer for final assessment, the importer or exporter, as the case may be,
shall submit such document or information within such time, and the proper officer shall finalize the provisional
assessment within such time and in such manner, as may be prescribed.

Provisional assessment is allowed both in respect of imports as well as exports.

The proper officer may direct that the duty leviable on such goods be assessed provisionally if the importer or
the exporter, as the case may be, furnishes such security as the proper officer deems fit for the payment of the
deficiency, if any, between the duty as may be finally assessed or re-assessed as the case may be, and the
duty provisionally assessed.

Einalization of Assessment
If the goods are warehoused goods, and the duty finally assessed or re-assessed is in excess of the provisional
duty, proper officer may require importer to execute a bond, binding himself in a sum equal to twice the amount

of the excess duty. In GSTitis
Differential demand is payable by assessee with interest @ 15% p.a. from 1% day of month in which from due
provisional assessment was made. date
Refund is granted to assessee with interest @ 6% p.a. after expiry of 3 months from finalization and only after
testing “unjust enrichment”.

To further bring the uniformity in the process, CBIC vide Notification No. 73/2018 Cus (NT) dated 14.08.2018
has prescribed Customs (Finalisation of Provisional Assessment) Regulations, 2018. The significant provisions
contained in said regulations are discussed as under:

Time-limit and manner for submission of documents or information by importer/ exporter for the
purpose of finalisation of provisional assessment:

a) Reasons for Provisional Assessment:
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i. the necessary documents have not been produced or information has not been
furnished
ii. the proper officer requires the importer or the exporter to produce any additional
documents or information

Such information or documents shall be made available by the importer /exporter within 1

month from the date of such order of provisional assessment or the date of such

requisition by the proper officer.
The proper officer shall within 15 days from the date of such order of provisional assessment,
inform the importer or the exporter, in writing, the specific details of the information to be
furnished or the documents to be produced. If the document/information is not made available
within 15 days, this period may, for reasons recorded in writing, be further extended by proper
officer for 3 months on his own or at the request of the importer or the exporter.
The Additional Commissioner or Joint Commissioner of Customs, may further extend the time
period referred for another 3 months, in case the documents or the information required to be
submitted by the importer or the exporter or requisitioned by the proper officer have not been
made available within prescribed time limit.
If the aforesaid time limits don’t suffice, the Commissioner of Customs, may extend the time
period further as deemed fit.
All the requisite information/ documents need to be submitted in one instance by importer/
exporter and importer/exporter themselves or his authorised representative or Customs Broker
shall inform the proper officer in writing that he has submitted all the documents or information
to be furnished or requisitioned.
For the purpose of these regulations, each Bill of Entry or Shipping Bill, as the case may be,
that has been assessed provisionally shall be treated as a separate case of provisional
assessment.

Time-limit for finalisation of provisional assessment

The proper officer shall finalise the provisional assessment within 2 months of receipt of:

a)

b)

c)

an intimation from the importer or the exporter or his authorised representative or Customs
Broker under sub-regulation (7) of regulation 4; or

a chemical or other test report, where the provisional assessment was ordered for that reason;
or

an enquiry or investigation or verification report, where the provisional assessment was ordered
for that reason.

However, where the documents or information required to be furnished by the importer or the
exporter or requisitioned by the proper officer are made available intermittently, the time
period of 2 months shall be reckoned from the date of last intimation referred to in clause (a)
above.

Further, where the documents or information required to be furnished by the importer or
exporter, as the case may be, or requisitioned by the proper officer are not made available or
made partly available and no further extension of time has been allowed under sub-
regulations (3), (4) or (5) of regulation 4, as the case may be, the proper officer shall proceed
to finalise the provisional assessment within 2 months of the expiry of the time allowed for
submission of the said documents or information.
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d) The Commissioner of Customs concerned may allow, for reasons to be recorded in writing, a
further time period of 3 months in case the proper officer is not able to finalise the provisional
assessment within the period of 2 months as specified in sub-regulation (1) above.

e) This regulation shall not apply to such cases of provisional assessments, where Board has
issued directions to keep that pending.

Manner of finalisation of provisional assessment

a) The provisional assessment shall be finalised as per the provisions of section 18 of the Act.

However, if the amount so paid at the time of provisional assessment or after adjustment under clause
(a) to sub-section (2) of section 18 of the Act, falls short of the duty finally assessed or re-assessed, as
the case may be, and the importer or the exporter has not paid the deficiency, the shortfall shall be
adjusted from the security, if any, obtained at the time of provisional assessment, under intimation to
the importer or the exporter,

However, if the amount so adjusted or paid falls short of the duty finally assessed or re-assessed, as
the case may be, the importer or exporter of the goods shall pay the shortfall in terms of the provisions
of section 18.

b) The Bond executed at the time of provisional assessment with security, if any, shall be cancelled after
finalisation of provisional assessment and the security shall also be returned, if there are no pending
dues.

c) Where the final assessment is contrary to the provisional assessment, the proper officer shall pass a
speaking order following principles of natural justice.

d) Where the final assessment confirms the provisional assessment, the proper officer shall finalise the
same after ascertaining the acceptance of such finalisation from the importer or the exporter on record
and inform the importer or exporter in writing of the date of such finalisation.

e) Where a Bill of Entry or Shipping Bill is presented electronically on the Customs Automated system and
is ordered to be provisionally assessed, the proper officer shall finalise the provisional assessment on
the system also consequent to the procedure prescribed in these regulations.

Penalty

If any importer or exporter or his authorised representative or Customs Broker contravenes any provision of
these regulations or abets such contravention, or fails to comply with any provision of these regulations, he shall
be liable to a penalty which may extend to Rs.50,000/-.

Example 5. Compute the amount of interest, if any, U/s 18 of the Custom Act, 1962 in the following independent
cases-

(i) ABC Ltd., imported goods valuing Rs. 300 Lakhs vide a Bill of Entry presented before the proper officer on
01-11-2018, on which the rate of customs duty was 10%. The proper officer decided that the goods should be
subject to chemical examination and therefore, the same were provisionally assessed at a value of Rs. 300
lakhs and ABC Ltd. paid provisional duty Rs. 30 Lakhs on the same date. ABC Ltd. wants to voluntarily pay duty
of Rs. 10 Lakhs on 15-12-2018. Can it do so and what are the conditions which are to be complied before such
payment.

(ii) In the above case, if the final duty is assessed on 31-12-2018 amounting Rs. 52 Lakhs, calculate the interest
liability U/s 18.
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A. The department has clarified vide Circular No. 40/2011-Cus, dated 09-09-2011 that whenever any importer
or exporter intimates to the proper officer in writing that he desires to pay voluntarily certain amount of duty of
customs, at any time before finalization of the provisional assessment, the following conditions must be satisfied
before such payment:
a) Such duty should be paid, along with interest on the amount of duty so being paid, @ 15% from the first
day of the month in which the duty is provisionally assessed till the date of payment thereof;
b) The terms and conditions of the bond and the amount of security of surety furnished at the time of
provisional assessment shall remain unchanged; and
c) No refund of duty will be granted till the assessment is finalized.
Thus on above compliances, ABC Ltd. can provisionally pay duty.

Particulars Voluntary payment on Final payment on

15-12-2018 31-12-2018

Duty paid 10,00,000 12,00,000

Interest period starts from 1 day of month in which the 01-11-2018 01-11-2018

duty is provisionally assessed

Interest period ends on the date of payment of duty 15-12-2018 31-12-2018

No. of days for which interest payable 45 61

Rate of interest notified U/s 28 AA of the Customs Act, 15% 15%

1962

Interest 18,493 30,082

Total Sum Paid (including interest) 10,18,493 12,30,082

Note: Since final duty is ascertained Rs. 52,00,000, the importer shall be liable to pay deficiency of Rs.
12,00,000 i.e. (Rs. 52,00,000-Rs. 30,00,000-10,00,000).

Example 6. Compute the amount of interest (Interest @ 6% on refund), if any, under section 18 of the Customs
Act, 1962 in the following case —

Mr. X imported a consignment declaring a value of Rs. 10 Lakhs by presenting a bill of entry on 8-4-2018, on
which date the rate of duty was 10%. The proper officer decided to subject to the goods to chemical examination
and assessed the said consignment at a value of Rs. 15 Lakhs and the provisional duty was paid accordingly
on that date. Thereafter, on receipt of report of chemical examination, the said goods were finally valued at Rs.
12 Lakhs on 25-5-2018 and the amount of refund was granted to Mr. X on 25-9-2018.

A. The interest, in the aforementioned cases, shall be —

The amount of duty refundable to Mr. X = (Rs. 15 Lakh — Rs. 12 Lakh) X 11% (including SWS) = Rs. 33,000.
No. of days for which interest payable = Date after expiry of 3 months from the date of final assessment to the
date of refund = 26-8-2018 to 25-9-2018 = 31 days.

The interest payable to Mr. X on this amount = Rs. 33,000 X 6% X 31 days + 365 = Rs 168.16.

Section 99A Custom Audit

In supersession of On-site Post Clearance Audit at Premises of Importer and Exporter Regulations, 2011,
Government has notified Customs Audit Regulations, 2018.

For this reason, a separate section 99A is introduced authorizing the proper officer to audit of assessment that
has already been conducted at the time of customs clearance. Such audit is permitted to the carried out swiftly
either at the premises of the auditee or at the office of the proper officer.
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It may be noted that ‘auditee’ is defined in this section to include not only the principal (importer or exporter) but
also persons concerning themselves with dealing with goods attracting section 12 of Customs Act.

Pursuant to these regulations, ‘auditee’ is defined in 2(c) to mean “a person who is subject to an audit under
section 99A of the Act and includes an importer or exporter or custodian approved under section 45 or licensee
of a warehouse and any other person concerned directly or indirectly in clearing, forwarding, stocking, carrying,
selling or purchasing of imported goods or export goods or dutiable goods”

Salient feature of this audit procedure are as follows:

(i) Auditee is to preserve records for conduct of this audit for a period of five years

(i) Risk based assessment will identify persons to be audited

(iii) Audit will be conducted at the premises of the auditee by the authorized officers who will intimate fifteen
days in advance of their schedule visit

(iv) Based on the findings, auditee may accept the liabilities and voluntarily discharge the duty, interest and
penalty, as applicable

(v) Assistance of experts can be availed for conducting this audit such as CA, CWA or IT professionals
with permission of Principal Commissioner/ Commissioner of Customs

(vi) Contravention of these Regulations attracts penalty of Rs. 50,000
Types of audit-transaction based audit (TBA) and premise based audit (PBA
Under the new scheme, Transaction based audit (TBA) and Premises based audit (PBA) have been prescribed.

e TBA (audit of transactions): Under TBA, transactions are audited. It may be noted that a TBA may
subsequently be converted into a Premises based Audit (PBA).

e PBA (audit at the premises): The new provision on Customs Audit under section 99A of the Customs
Act, 1962 has extended the scope of Premises Based Audit by including other entities who are
concerned with imports or exports. In PBA, customs would review the import and export over a given
period and check all relevant commercial records, including financial statements and contracts to verify
the particulars given in a goods declaration. PBA would enable the department to bridge the
communication divide and usher in a new era of partnership with trade. Further, Board may also select
any criteria or Theme for the audit.

Selection criteria for audit

Directorate General of Analysis and Risk Management has been entrusted the responsibility of identifying the
potential focus areas and entities for various types of audit.

Executive Commissionerates to assist Audit Commissionerates

The executive Customs Commissionerates shall also assist Audit Commissionerates in the conduct of Theme
based audit and Premises based audit.

The Chief Commissioners shall put in place a suitable monitoring arrangement to review the progress and
performance of audit. Apart from overall supervision, Chief Commissioner shall examine on a selective basis,
5% of the Audit reports, selected randomly based on the quarterly reports submitted by Audit
Commissionerates to ensure that audit has been conducted as per prescribed procedures.

Compare this Book with any Book including ICAI
SM, you are going to find this Book Best



e, 100% Result with 40+ exemptions

Section 19 Determination of duty where goods consist of

articles liable to different rates of duty

Except as otherwise provided in any law for the time being in force, where goods consist of a set of articles,

duty shall be calculated as follows :-

(a) articles liable to duty with reference to quantity shall be chargeable to that duty;

(b) articles liable to duty with reference to value shall, if they are liable to duty at the same rate, be
chargeable to duty at that rate, and if they are liable to duty at different rates, be chargeable to duty at
the highest of such rates;

(c) articles not liable to duty shall be chargeable to duty at the rate at which articles liable to duty with
reference to value are liable under clause (b):

Provided that, -

(@) accessories of, and spare parts or maintenance and repairing implements for, any article which satisfy
the conditions specified in the rules made in this behalf shall be chargeable at the same rate of duty as
that article;

(b) if the importer produces evidence to the satisfaction of the proper officer or the evidence is available
regarding the value of any of the articles liable to different rates of duty, such article shall be chargeable
to duty separately at the rate applicable to it.

Example 7. Mr. A imported certain goods comprising of set of articles at a consolidated price of Rs. 16 Lakhs.
Mr. A claims that the value of various articles is as follows (along with rate of duty prevalent on the date of
presentation of bill of entry) —

(a) Article ‘X Rs. 10 Lakhs Exempt;
(b) Article Y’ Rs. 4 Lakhs 5%’
(c) Article ‘Z’ Rs. 2 Lakhs 10%

What is the amount of import duty of customs payable by Mr. A if —
(1) He fails to furnish evidence supporting the aforesaid values?
(2) He furnishes requisite documents supporting the aforesaid values?

A. The amount of import duty of customs payable —

(1) If Mr. A fails to furnish evidence supporting the aforesaid values, then, in view of the provisions of section
19, the set of articles shall be chargeable to duty at the highest of the rates. Those articles which are not
liable to duty shall also be chargeable at highest of the rates. Therefore, the amount of duty payable by Mr.
A =Rs. 16 Lakhs X 11% (including SWS) = Rs. 1,76,000.

(2) In case Mr. A furnishes evidence supporting the value of individual articles, the duty shall be chargeable on
the individual articles at the rates applicable to them. Accordingly, duty payable by Mr. A = Nil on Article ‘X’
+ Rs. 4 Lakh X 5.50% + Rs. 2 Lakh X 11% = Rs. 44,000.

Example 8. Mr. A imported a car (valued Rs. 5 lakh and rate of duty 10%) with accessories (valued Rs. 50,000
and rate of duty 8%). Determine duty payable in following independent cases —
o if accessories are compulsorily sold with car at a single price of Rs. 5,50,000; or
e if accessories are optionally supplied for a separate price?
Social Welfare Surcharge is 10% of customs duty.
A. The duty payable as per section 19 is as follows —
e since accessories are compulsorily supplied for a single price, their value will form part of value of car
and duty as applicable to car would be levied. Hence, duty (including SWS) = 11% of Rs. 5,50,000 =
Rs. 60,500.
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e Since accessories are optionally supplied for a separate price, they would be regarded as separate

goods. Hence, duty = 11% of Rs. 5,00,000 (car) + 8.8% of Rs. 50,000 (accessories) = Rs. 59,400.
Example 9. Mr. X imports a toy set (separately valued at Rs. 5,000) containing:

(1) Two soft dolls (separately valued at Rs. 1,000 each),

(2) Two racing cars (separately valued at Rs. 500 each),

(3) Four soft teddys (separately valued at Rs, 500 each).

Determine duty payable (Ignore SWS) in the following independent cases —

(a) The entire set is imported as a single pack and duty is levied at specific rate viz. Rs. 100 per soft doll,
Rs. 50 per racing car, Rs. 75 per soft teddy.

(b) The entire set is imported as a single pack at a single price of Rs. 5,000 (no separate values available)
and duty is levied ad valorem. The rate of duty applicable is 10% for soft dolls, 7.5% for racing cars, 0%
(Nil) for soft teddys.

(c) The entire set is imported at a price of Rs. 5,000 and duty is levied ad valorem. The rate of duty
applicable is 10% for soft dolls, 7.5% for racing cars, 0% (Nil) for soft teddys. The importer is able to
show evidence of separate values.

A. The duty payable as per section 19 is as follows —
(a) Since duty is leviable on the basis of quantity, the duty shall be calculated as under:

Particulars Rs

(1) Two soft dolls (Applicable duty Rs. 100 per soft doll) (Rs. 100 X 2) 200
(2) Two racing cars (Applicable duty Rs. 50 per car) (Rs. 50 X 2) 100
(3) Four soft teddys (Applicable duty Rs. 75 per soft teddy) (Rs. 75 X 4) 300
Total duty payable 600

(b) The entire set is imported as a single pack at a single price of Rs. 5,000 (no separate values available) and
duty is levied ad valorem. Highest rate of duty shall be applicable on the entire set i.e. Rs. 5,000 X 10% =
Rs. 500.

(c) In case importer is able to show evidences of individual value of articles the duty shall be calculate as under:

Particulars Rs

(1) Two soft dolls (separately valued at Rs. 1,000 each) (Rs. 1,000 X 2 X 10%) 200
(2) Two racing cars (separately valued at Rs. 500 each) (Rs. 500 X 2 X 7.5%) 75
(3) Four soft teddys (Applicable duty NIL rate) NIL
Total duty payable 275

Section 20 Re-importation of Goods

If goods are imported into India after exportation therefrom, then, such goods shall be liable to duty and subject
to such conditions and restrictions, if any, to which goods of the like kind and value are liable or subject on the
importation thereof.

Re-imports are entitled for following concessions as have been notified by the Government

[Notification No. 158/95 as amended by 60/2018 and Notification No. 45/2017-Cus.]:

Time-limit
. fokim- BCD, IGST & GST Cess is
. importation .
Case of re-import exempt and following sum
from the is pavable
date of pay
exportation
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Goods manufactured in India & exported and re- Duty is fully exempt, if —
imported in India for- e Such goods are re-
¢ Repairs or re-conditioning other than the Within 3 exported within 6
specified goods years (10 months from date of
years in case re-import (extension
of Nepal & upto 6 months
Bhutan) allowed by
Commissioner or
e Reprocessing/refining/re-making or other Within 1 year Principal
similar process Commissioner); and
(any loss of imported goods is noticed during e Assistance
such operation; such loss shall be exempted Commissioner/Deputy
from whole of the custom duties subject to Commissioner is
the satisfaction of Assistant/ Deputy satisfied about
Commissioner of Customs. identity of such
The exemption is available even if quantity goods.
re-imported is short or low in quantity as long e The importer at the
as nature and variety of goods is same) time of importation
executes a bond.
Good re-imported without being subjected to re- Within 3
manufacturing or reprocessing through melting, years from
recycling or recasting abroad- date of
export + 2
years
extension
[A] if exported under following benefit-
(a) Claiming drawback/refund of customs or Amount of drawback/refund of
central excise or state excise, or, IGST; customs or central/state
excise duty, or, IGST
(b) Under bond without payment of IGST Amount of IGST not paid
(c) Under duty exemption scheme [only for (c): | Amount of IGST and GST
(DEEC/Advance Authorization/DFIA) or in 1 year from | compensation cess leviable at
Export Promotion Capital Goods Scheme export (1 time and place of import
(EPCG) year
extension)]
[B] Re-import of any other Goods {not falling under 2 Value (for levy of duty) = Fair
(a) to 2 (c)} exported for repairs abroad and there cost of repairs + Cost of
has been no change in ownership of the goods material used in repairs (such
between the time of export of such goods and re- cost includible even if not
import thereof actually incurred)+ insurance
and freight charges both ways
(to and from)
[C] Re-import of any other exported goods | Nil

Example 10 (ICAI Example). A machine was originally imported from Japan at Rs. 250 lakh in July, 20XX on
payment of all duties of customs. The said machine was exported (sent-back) to supplier for repairs in
December, 20XX and re-imported without any re- manufacturing or re-processing in October next year after
repairs. Since the machine was under warranty period, the repairs were carried out free of cost.
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However, the fair cost of repairs carried out (including cost of material Rs. 6 lakh) would have been Rs. 9 lakh.
Actual insurance and freight charges (to and from) were Rs. 3 lakh. The rate of basic customs duty is 10% and
integrated tax is 12%. Ignore GST compensation cess.

Compute the amount of customs duty payable (if any) on re-import of the machine after repairs. The ownership
of the machine has not been changed during the period.

Note: The importer intends to avail exemption, if any, with regard to re- importation of goods which had been
exported for repairs abroad.

A.
Value of goods re-imported after exports (Rs. 9 Lakhs + Rs. 3 Lakhs) 12,00,000
Basic Custom Duty @ 10% 1,20,000
Social Welfare Surcharge @ 10% on Rs. 1,20,000 12,000
Total Custom Duty Payable 1,32,000
IGST U/s 3 (7) @ 12% (12,00,000+1,32,000=13,32,000) 1,59,840
Total Import Duties of Customs (BCD+SWS+IGST) 2,91,840

Example 11. Mr. Popular of Varanasi imported a machinery on 1-1-2018 (value Rs. 1 lakh and duty Rs. 10,300)
from Mr. B of US. Later, he found that machinery was defective and therefore, he sent back that machinery for
repairs, etc. abroad. The cost of insurance and freight from Varanasi to US is Rs. 5,000. Repair work was
carried out on machinery by Mr. B and materials worth Rs. 7,500 and labour, etc. worth Rs.4,000 was borne
by Mr. B. The cost of insurance and freight for repaired goods from US to Varanasi is Rs.6,000. Determine the
duty payable at the time of re- import on 1-1-2019, if rate of duty is 11% (including SWS). Department claims
that machinery is liable to duty on full value of Rs. 1,10,000 (market price on 1-1-2019).

A. In view of section 20, re-import is also liable to duty. However, as per concession granted in this behalf, in
case of re-import after repairs abroad, the duty payable would be that on value comprising of ‘fair cost of repairs
(even if not borne by importer)’ plus Insurance/freight (both ways). Hence, duty would be —

. Value = Rs. 5,000 + Rs. 7,500 + Rs. 4,000 + Rs. 6,000 = Rs. 22,500;

. Duty = Rs. 22,500 x 11% (including Social Welfare Surcharge) = Rs. 2,475.

Clarification regarding applicability of Notification No. 45/2017 Cus dated 30.06.2017 on goods
which were exported earlier for exhibition purpose/consignment basis

Notification No. 45/2017 Customs dated 30 June 2017 provides exemption from so much of the duty of
customs leviable thereon which is specified in the First Schedule to the Customs Tariff Act, 1975, and the
whole of the integrated tax, compensation cess leviable thereon respectively under sub-section (7) and (9)
of section 3 of the said Customs Tariff Act on certain kinds of goods, i.e. goods exported under claim for
drawback, under claim for refund of IGST paid on export, under duty exemption schemes etc.

CBIC has clarified the applicability of exemptions mentioned in Notification No. 45/2017-Customs dated
30.06.2017, specifically the situation where goods are exported under bond without payment of integrated
tax, to re-import of goods which had been earlier exported either for participation in exhibition or on
consignment basis.

It has clarified vide Circular No. 108/27/2019 GST dated 18.07.2019 that the activity of sending / taking the
specified goods (i.e. goods sent / taken out of India for exhibition or on consignment basis for export
promotion except the activities satisfying the tests laid down in Schedule | of the CGST Act, 2017) out of
India do not constitute supply within the scope of Section 7 of the CGST Act as there is no consideration at
that point in time. Since such activity is not a supply, the same cannot be considered as ‘zero rated supply’
as per the provisions contained in Section 16 of the IGST Act, 2017. Also, there is no requirement of filing
any LUT/bond as required under section 16 of IGST Act, 2017 for such activity of taking specified goods out
of India.
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Therefore, no integrated tax is required to be paid for specified goods at the time of taking these out of
India, the activity being not a supply, hence the situation of Notification No. 45/2017-Customs dated
30.06.2017 (goods exported under bond without payment of integrated tax) requiring payment of integrated
tax at the time of re-import of specified goods in such cases is not applicable.

It is clarified that such cases will fall more appropriately under residuary entry 13 of the said Notification and
thus the exemption is available.

Further, this clarification is also applicable to cases where exports have been made to related or distinct
persons or to principals or agents, as the case may be, for participation in exhibition or on consignment
basis, but, such goods exported are returned after participation in exhibition or the goods are returned by
such consignees without approval or acceptance, as the case may be, the basic requirement of ‘supply’ as
defined cannot be said to be met as there has been no acceptance of the goods by the consignees. Hence,
re import of such goods after return from such exhibition or from such consignees will be covered under
residual entry of the Notification No. 45/2017 dated 30.06.2017, provided re-import happens before six
months from the date of delivery challan.

[Circular No. 21/2019 Cus dated 24.07.2019]

Section 21 Goods derelict, wreck, etc.

Goods derelict, wreck, etc. are liable to customs duty unless they are admitted duty — free under this Act.

Derelict — This refers to any cargo, vessel, etc. abandoned in the sea with no hope of recovery.

Jetsam — This refers to goods jettisoned (thrown with speed) from the vessel to save her from sinking.
Flotsam — Jettisoned goods which continue floating in the sea are called flotsam.

Wreck — This refers to cargo or vessel or any property which are cast ashore by tides after ship wreck.

Distinguish between Jetsam & Flotsam: Jetsam and Flotsam are goods which are jettisoned (i.e. thrown
with speed) from the vessel into the sea to reduce weight of vessel to prevent it from sinking. They are not
abandoned goods. Jetsam gets sunk whereas Flotsam does not sink but floats. Duty is payable on both
unless they are entitled to be admitted free of duty.

Example 12. A fishing trawler operating in high seas, beyond the territorial waters of India, finds a ship wrecked
in mid—sea and brings jetsam and flotsam into India, along with fish caught by it. Discuss the liability of duty on
the fish, jetsam and flotsam.

A. Under section 2 (23) of the Customs Act, 1962, the term “import” with its grammatical variations and cognate
expressions means “bringing into India form a place outside India”.

“India” has been defined under section 2 (27) of the Customs Act, 1962, to include “Territorial Waters” of India.
Therefore, anything brought into India from a place outside India is liable to customs duty irrespective of whether
it is merchandise or not, whether it is deliberately brought into India or accidentally comes into India. Section 21
of the Customs Act, 1962 provides that all goods, derelict, jetsam, flotsam and wreck brought or coming into
India, shall be dealt with as if they were imported into India, unless it be shown to the satisfaction of the proper
officer that they are entitled to be admitted duty — free under this Act. Thus, fish, jetsam, and flotsam brought
into India by the fishing trawler would be liable to customs duty.

Section 13 Duty on pilfered goods

If any Imported goods are pilfered after the unloading thereof but before the proper officer has made an order
for clearance for home consumption or deposit in a warehouse the importer shall not be liable to pay the duty
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leviable on such goods. However, where such goods are restored to the importer after pilferage, the importer
becomes liable to duty.

Liability of duty in case of pilfered goods: Custodian of cargo shall be liable at the rate prevailing on the date of
delivery of an arrival manifest or import manifest / report for the arrival of the conveyance in which the said
goods were carried.

The term ‘pilfer’ means “to steal, especially in small quantities, petty theft”. Therefore, the term does not include
loss of total package. Section 13, deals with only pilferage. It doesn’t deal with loss/destruction of goods.
Provision of Section 13 would not apply if it can be shown that pilferage took place prior to the unloading of
goods.

The pilferage of goods would normally be noticed at the time of physical verification of goods by the
customs authorities. However, in some circumstances, it may so happen that the pilferage may be
observed only at the time of removal of goods by the importer. In such case, the order for clearance, or as
the case may be, for bonding would already have been passed. Therefore, the importer has to ask for
survey either by the steamer agents or by the insurance surveyors and the report issued by them would
form the basis for claiming remission. As in such the circumstances, the duty would already have been
paid, the remission is allowed in the form of a refund.

Section 22 Abatement of duty on damaged or deteriorated
goods

Where it is shown to the satisfaction of the AC / DC —

(a) that any imported goods had been damaged or had deteriorated at any time before or during the
unloading of the goods in India; or at any time after the unloading thereof in India but before their
examination under section 17; or

(b) that any warehoused goods had been damaged at any time before clearance for home consumption on
account of any accident not due to any wilful act, negligence or default of the owner, his employee or
agent, then, such goods shall be chargeable to duty determined in the following manner —

Duty leviable on such damaged or deteriorated goods =

Duty chargeable on the goods before the damage or detrioration

—— X Value of the damaged or deteriorated goods
Value of the goods before damage or deterioration

Abatement of duty on damaged or deteriorated goods =

Duty leviable on the goods before damage - Duty leviable on the goods after damage

The value of such goods may be ascertained by the proper officer; or such goods may be sold by proper
officer by public auction or by tender or with consent of owner in any other manner and the gross sale
proceeds shall be deemed to be the value of such goods.

The term ‘damage’ denotes physical damage to the goods. This implies that the goods are not fit to be
used for the purpose for which they are meant.

Deterioration is reduction in quality of goods due to natural causes.
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Section 23 Remission of duty on lost, destroyed or abandoned
goods

This section comes into play after the duty has been paid and even after an order for home consumption has
been passed, but before the goods are actually cleared, and then it is found that they have been
lost/destroyed. In that case the provision is not that goods will not be liable to duty, but duty paid on such
goods shall be remitted by the Assistant/Deputy Commissioner of Customs.

In respect of the goods which have been pilfered after they have been unloaded but before the goods are
cleared for home consumption or deposit in a warehouse, section 13 would apply and the importer would not
be liable to pay the duty. In cases where section 23 is attracted, the importer is entitled to remission of duty.

The remission of duty is permissible only in the case of total loss of goods. This implies that the loss is forever
and beyond recovery. The loss referred to in this section is generally due to natural causes like fire, flood, etc.
The loss may be at the warehouse also.

In the above situation, the loss/ destruction has to be proved to the satisfaction of the Assistant Commissioner
or Deputy Commissioner. Thereupon, he may pass remission orders canceling the payment of duty. In case
duty has already been paid, refund can be obtained after getting the remission orders.

Loss or destruction of goods: AC/ DC is satisfied that any of the imported goods have been lost (otherwise than
as result of pilferage) or destroyed, at any time before clearance for home consumption, then he shall remit the
duty on such goods;

Abandonment or Relinguishment: Abandonment or Relinquishment (Relinquishment is done by endorsing the
document of title, viz. Bill of Lading, Airway Bill, etc. in favour of the Principal Commissioner/Commissioner of
Customs along with the invoice) of goods by importer before an order for clearance of goods for home
consumption under section 47; or warehousing under section 60, he shall not be liable to pay the duty thereon.
The owner of any such imported goods, shall not be allowed to relinquish his title to such goods regarding which
an offence appears to have been committed under the Customs Act, 1962 or any other law for the time being
in force.

Example 13 (ICAI Example): What will be the impact on the customs duty if the goods are:-
(i) damaged inside the warehouse before clearance for home consumption

(i) deteriorated inside the warehouse before clearance for home consumption

(ii)) destroyed in the warehouse before clearance for home consumption

(iv) destroyed on the wharf, before clearance for home consumption

(v) destroyed after clearance from warehouse

A.

(i) When the goods are damaged inside the warehouse abatement in customs duty, on resultant loss in
value, has been provided through Section 22. Section 22 contemplates that for claiming abatement of
duty, the damage (not deterioration) should occur at any time before clearance of the imported goods
for home consumption from the warehouse. However, the damage should not be attributable to the
importer. It should be proved to the satisfaction of Assistant Commissioner or Deputy Commissioner of
Customs that the imported goods have actually suffered damages. The claim for abatement is not
tenable unless the importer factually proves the damage. The following equation provides the way to
calculate the abatement of duty.
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Duty leviable on such damaged or deteriorated goods =
Duty chargeable ont he goods before the damage or detrioration

x Value of the damaged or deteriorated goods

Value of goods befoe damage or deterioration

Abatement of duty on damaged or deteriorated goods = Duty leviable on the goods before damage —
Duty leviable on the goods after damage.

(i) As discussed above, in case of warehoused goods, only damages are covered and not deterioration,
hence abatement will not be available in this case and full duty will have to be paid.
However, as per first proviso to section 68 of Customs Act, 1962, owner of any warehoused goods may,
at any time before an order for clearance of goods for home consumption has been made in respect
of such goods, relinquish his title to the goods. Upon such relinquishment, duty will not be payable on
such goods but rent, interest, other charges and penalties would be payable.

(iii) When the goods are destroyed in the warehouse before clearance for home consumption, customs
duty will be remitted as per the provisions of section 23. Section 23(1) applies when the goods have
been lost (otherwise than as a result of pilferage) or destroyed in entirety i.e. whole or part of goods
is lost once for all. The goods cease to exist and cannot be retrieved. The loss is generally on account
of natural causes such as fire, flood etc., and no human element is present as in section 13. The
loss or destruction may occur at any time before clearance for home consumption. The
loss/destruction has to be proved to the satisfaction of Assistant Commissioner or Deputy
Commissioner.

(iv) As all the conditions of section 23 are fulfilled, duty will be remitted in this case also.

(v) As per the discussion made in (iiiy above it is clear that remission of duty is possible only when
destruction occurs before clearance for home consumption. In case of destruction after clearance
from a warehouse, no remission of duty is possible.

Section 24 Power to make rules for denaturing or mutilation of
goods

The Central Government has power to make rules for denaturing or mutilation of goods and in such case, they
are assessed as if the goods were imported in denatured or mutilated form.

Example 14: Denaturing of alcohol into spirit. Duty is payable on spirit and not on alcohol.
Example 15: In case, low quality copper is imported then the importer can apply for mutilation of such copper
into copper scrap. In such circumstances an import duty of copper scrap will be charged instead of copper.

Section 25 Exemptions from Duty

Article 265 of the Constitution provides that “No tax shall be levied or collected except by authority of law”.
The power of the Central Government to alter the duty rate structure is known as delegated legislation and
this power is always subject to superintendence and check by Parliament.

a. General exemption: If the Central Government is satisfied that it is necessary in the public interest
so to do, it may, by notification in the Official Gazette, exempt generally either absolutely or subject
to such conditions (to be fulfilled before or after clearance) as may be specified in the notification,
goods of any specified description from the whole or any part of duty of customs leviable thereon.

Compare this Book with any Book including ICAI
SM, you are going to find this Book Best



e 100% Result with 40+ exemptions

Bushd Corwes

b. Special exemption: If the Central Government is satisfied that it is necessary in the public interest
so to do, it may, by special order in each case, exempt from payment of duty, any goods on which
duty is leviable only under circumstances of an exceptional nature to be stated in such order. Further,
no duty shall be collected if the amount of duty leviable is equal to, or less than, one hundred rupees.

Both the above mentioned exemptions may be granted by providing for the levy of duty on such goods
at a rate expressed in a form or method different from the form or method in which the statutory duty
is leviable.

Further, the duty leviable under such altered form or method shall in no case exceed the statutory
duty leviable under the normal form or method.

Interpretation of Exemption Notifications

In Kasinka Trading v. U.O.l. 1994 (74) E.L.T. 782, the Supreme Court held that the power to exempt
includes the power to modify or withdraw in terms of Section 21 of the General Clauses Act, 1897. It was
held that even a time bound exemption naotification issued under section 5A of the Central Excise Act,
1944, or section 25 of the Customs Act, 1962 can be modified and revoked if it is in public interest and the
doctrine of Promissory Estoppel cannot be invoked since a notification cannot be said to be making a
representation or a promise to a party getting benefit thereof.

The Supreme Court has held in Pankaj Jain Agencies v. U.O.l. 1994 (72) E.L.T. 805 that a Notification is
to take effect from the date of the publication in the Official Gazette. In ITC Ltd. v. CCE 1996 (86) E.L.T.
477 the Supreme Court reiterated this view and said that non-availability of the Gazette on the date of
issue of the notification will not affect the operativeness and enforceability of the natification particularly
when there are radio announcements and press releases explaining the changes on the very day.

An exemption natification cannot be withdrawn and duty cannot be demanded with retrospective effect
[Honest Corporation v. State of Tamil Nadu 1999 STC 113 (HC)].

Effective date: Section 25 of the Act provides that the date of effect of the notification will be the date of

its issue.

The following issues need to be kept in mind in case of general exemption.

(i) Where the exemption notification does not mention the date of its effect, the notification comes into
effect from the date of its issue by the Central Government for publication in the Official Gazette.

(i) Where the exemption is through a special order, the above rules do not apply. Special orders are
issued separately for each case and communicated to the beneficiary directly by the Government.
The beneficiary can claim refund for the period reckoned from the date of its issue.

Sub-section 2A empowers the Government to issue clarifications to the notifications within one year from
the issue of the notification and such clarifications will have retrospective effect.

Section 25A: Exemption from custom duty on imported goods used for inward processing of goods

Where the Central Government is satisfied that it is necessary in the public interest so to do, it may, by
notification, exempt such of the goods which are imported for the purposes of repair, further processing or
manufacture, as may be specified therein, from the whole or any part of duty of customs leviable thereon,
subject to the following conditions, namely:—

(@) the goods shall be re-exported after such repair, further processing or manufacture, as the case
may be, within a period of one year from the date on which the order for clearance of the imported
goods is made;

(b) the imported goods are identifiable in the export goods; and
(c) such other conditions as may be specified in that notification.
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Section 25B: Exemption from custom duty on re-imported goods used for outward processing
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Notwithstanding anything contained in section 20, where the Central Government is satisfied that it is
necessary in the public interest so to do, it may, by notification, exempt such of the goods which are re-
imported after being exported for the purposes of repair, further processing or manufacture, as may be
specified therein, from the whole or any part of duty of customs leviable thereon, subject to the following

conditions, namely :—

(@) the goods shall be re-imported into India after such repair, further processing or manufacture, as
the case may be, within a period of one year from the date on which the order permitting clearance

for export is made;

(b) the exported goods are identifiable in the re-imported goods; and
(c) such other conditions as may be specified in that notification.

In case of import of crude oil,
whether customs duty is payable
on the basis of the quantity of oil
shown in the bill of lading or on
the actual quantity received into
shore tanks in India?

Mangalore Refinery &
Petrochemicals Ltd. v. CC [2015]
323 ELT 433 (SC)

Taxable event occurs only when goods are imported and the levy of
duty is only on goods imported into India. The act of importation is
complete only after the order for clearance for home consumption is
made.

Thus, where the quantity of imported crude oil actually received in the
shore tank in port in India was lesser than the quantity mentioned in the
Bill of lading, duty was leviable only on the goods received in the shore
tank. Quantity shown in the Bill of lading cannot form the basis for
valuation as it does not reflect the quantity of goods at the time and
place of importation.

Are the clearance of goods from
DTA to Special Economic Zone
chargeable to export duty under
the SEZ Act, 2005 or the
Customs Act, 19627

Tirupati Udyog Ltd. v. UOI 2011
(272) ELT 209 (AP)[ maintained
by SC]

The clearance of goods from DTA to Special Economic Zone is not
liable to export duty either under the SEZ Act, 2005 or under the
Customs Act, 1962.
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Question & Answer

Q1. Peerless Scraps, imported during August 20XX, by sea, a consignment of metal scrap weighing 6,000 M.T.
(metric tonnes) from U.S.A. They filed a bill of entry for home consumption. The Assistant Commissioner
passed an order for clearance of goods and applicable duty was paid by them. Peerless Scraps thereafter
found, on taking delivery from the Port Trust Authorities (i.e., before the clearance for home consumption), that
only 5,500 M.T. of scrap were available at the docks although they had paid duty for the entire 6,000 M.T., since
there was no short-landing of cargo. The short-delivery of 500 M.T. was also substantiated by the Port-Trust
Authorities, who gave a “weighment certificate” to Peerless Scraps. On filing a representation to the Customs
Department, Peerless Scraps has been directed in writing to justify as to which provision of the Customs Act,
1962 governs their claim for remission of duty on the 500 M.T. not delivered by the Port-Trust.

You are approached by Peerless Scraps as “Counsel” for an opinion/advice. Examine the issues and tender
your opinion as per law, giving reasons. (ICAI Example)
A. As per provisions of section 23, where it is shown to the satisfaction of Assistant or Deputy Commissioner
that any imported goods have been lost or destroyed, otherwise than as a result of pilferage at any time before
clearance for home consumption, the Assistant or Deputy Commissioner shall remit the duty on such goods.
Therefore, duty shall be remitted only if loss has occurred before clearance for home consumption.

In the given case, it is apparent from the facts that quantity of scrap received in India was 6000 metric tonnes
and 500 metric tonnes thereof was lost when it was in custody of Port Authorities i.e. before clearance for home
consumption was made. Also, the loss of 500 MT of scrap cannot be construed to be pilferage, as loss of such
huge quantity cannot be treated as “Petty Theft”.

Hence, Peerless Scraps may take shelter under section 23 justifying his claim for remission of duty.

Q2. Mr. Krishna Bhansali, has imported some garments from Paris. He is unable to make self-assessment
under section 17(1) of the Customs Act, 1962 and hence has made a request in writing to the proper officer for
provisional assessment. Can he apply for provisional assessment? Discuss.

A. Yes, Mr. Krishna Bhansali can apply for provisional assessment under section 18 of the Customs Act, 1962.
Section 18(1) provides that provisional assessment can be resorted to, inter alia, where the importer or exporter
is unable to make self-assessment under sub-section (1) of section 17 and makes a request in writing to the
proper officer for assessment. Please note that ‘unable’ is not about willingness but deficiency of information to
make an accurate determination of the liability. Information relevant for assessment could be technical test or
analysis report to determine classification which is required for the rate of duty. It could also be a comparative
valuation exercise to determine correctness of the declared value.

In such a circumstance, the proper officer may order for provisional assessment of duty if the importer/exporter,
furnishes such security as the proper officer deems fit for the payment of the deficiency, if any, between the
final re-assessed duty and the provisionally assessed duty. After the finalization of assessment, if the
importer/exporter is entitled to refund of duty, such refund shall be subject to doctrine of unjust enrichment.

Q3. Moris Lal has imported goods from Germany and is finally re-assessed u/s 18(2) of the Customs Act,
1962 for two such consignments. Particulars are as follows:

Date of provisional assessment 12th December, 2017
Date of final re-assessment 2nd February, 2018
Duty demand for 15t consignment Rs. 1,80,000

Refund for the 2" consignment Rs. 4,20,000

Date of refund made by the department 28th April 2018

Date of payment of duty demanded 5th February 2018
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Determine the interest payable and receivable, if any, by Moris Lal on the final reassessment of the two
consignments, with suitable notes thereon. (May 2018 Old)
A. As per section 18(3) of the Customs Act, 1962, an importer is liable to pay interest at the rate of 15% p.a.
(Notification No. 33/2016-Cus. (NT) dated 01.03.2016), on any amount payable consequent to the re-
assessment order from the first day of the month in which the duty is provisionally assessed till the date of
payment.

Therefore, in the given case, Moris Lal is liable to pay following interest in respect of 1%t consignment:

=Rs. 1,80,000 x 15% x 67/365

= Rs. 4,956 (rounded off)

If any amount refundable consequent to the re-assessment order is not refunded within 3 months from date of
re-assessment of duty, interest is payable to importer on unrefunded amount at the specified rate till the date of
refund of such amount in terms of section 18(4) of the Customs Act, 1962.

Since in the given case, refund has been made (28.04.2018) within 3 months from the date of re-assessment
of duty (02.02.2018), interest is not payable to Moris Lal on duty refunded in respect of 2" consignment.

Q4. Ramdev manufactured as specified in Annexure and exported goods worth Rs. 10,00,000 to Vishwanath
of Australia on 1st January 2018 and availed duty drawback of Rs. 15,000. Ramdev imported the same goods
on 8th February 2018. What will be the customs duty payable by Ramdev, if rate of BCD is 10% and goods are
exempt from IGST and GST Cess?

A. Since exported goods have been re-imported within 3 years from date of export, hence, as per exemption
issued by the Central Government, the duty payable = Export Incentive viz. Duty Drawback claimed at the time
of export. Therefore, duty payable = Rs. 15,000. It is assumed that the goods are re-imported without any re-

manufacturing or re-processing {Section 20 of CGST Act, 1962}.

Q5. Distinguish between Pilfered goods and Lost/destroyed goods .

A.
Sr. No. Pilfered Goods Lost/destroyed Goods
1 Covered by section 13 Covered by section 23(1)
2 No duty payable on such goods Duty paid on such goods to be remitted
3 Department gets compensation from the No such compensation
custodian [Section 45(3)]
4 Petty theft by human being Loss/Destruction by fire, flood etc.
5 Restoration possible Restoration is not possible
6 Occurrence is after unloading and before Occurrence may be at any time before clearance
Customs clearance order for home for home consumption
consumption or warehousing
7 Occurrence in warehouse not recognized Occurrence in warehouse is recognized
8 Duty need not be calculated Duty should be calculated for determining the
remission amount
9 No need to prove pilferage. It is quite Should be proved and remission sought for
obvious
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Q6. ONGC oil rig and a foreign oil rig are drilling oil beyond 12 nautical miles in the sea in the Exclusive
Economic Zone of India. Which of the two is a foreign going vessel? Explain.
A. Foreign going vessel or aircraft is one that carries passengers and (or) goods between ports/airports in
India and out of India. It does not matter if it touches any intermediate port/airport in India. The following are
also included in the definition:
(a) A foreign naval vessel doing naval exercises in Indian waters.
(b) A vessel engaged in fishing or any other operation (like oil drilling by O.N.G.C. oil rig)
outside territorial waters.
(c) A vessel or aircraft going to a place outside India for any purpose whatsoever [section
2(21)].
However, it is to be noted that Customs Act, 1962 has been extended to the Continental Shelf and Exclusive
Economic Zone of India for the purposes of extraction or production of mineral oils and supply of any goods
as defined in section 2(22) of the Customs Act in connection with such activities vide Notification No. SO
189(E) dated 07.02.2002.
Further, In Aban Loyd Chiles v. UOI (2008) 227 ELT 24 (SC), it was held that oil rigs located beyond territorial
waters of country but within exclusive economic zone are deemed to be in Indian territory and not a foreign
going vessel as in that zone/area country’s fiscal laws are applicable.
Hence, both the ONGC oil rig and the foreign oil rig will not be ‘foreign going vessel’.

Q7. What are the circumstances under which assessment is done provisionally under section 18?
A. Provisional assessment can be resorted to in the following circumstances:
(a) where the importer or exporter is unable to make self-assessment under sub-section (1) of section 17
and makes a request in writing to the proper officer for assessment; or
(b) where the proper officer deems it necessary to subject any imported goods or export goods to any
chemical or other test; or
(c) where the importer or exporter has produced all the necessary documents and furnished full
information, but the proper officer deems it necessary to make further enquiry; or
(d) where necessary documents have not been produced or information has not been furnished and the
proper officer deems it necessary to make further enquiry.
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Chapter 2: - TVoes of Duty

Section 12 of The Custom Act & | Basic Custom Duty

Section 2 of the Customs Tariff

Act

Section 5 (The Customs Tariff Levy of lower rate of duty under trade agreement

Act)

Section 6 & 7 (The Customs Power of Central Government to levy protective duties

Tariff Act) in certain cases & Duration of protective duties and
power of Central Government to alter them

Section 8 (The Customs Tariff Emergency power of Central Government to increase or

Act) levy export duties

Section 8A (The Customs Tariff Emergency power of Central Government to increase

Act) import duties

Section 8B (The Customs Tariff Power of Central Government to impose Safeguard Duty

Act)

Section 9 (The Customs Tariff Countervailing duty on subsidized articles

Act)

Section 9A (The Customs Tariff | Anti-Dumping Duty on dumped articles

Act)

Section 9AA (The Customs Tariff | Refund of anti-dumping duty in certain cases

Act)

Section 9B (The Customs Tariff No levy under section 9 or section 9A in certain cases

Act)

Section 9C (The Customs Tariff Appeal

Act)

Basic Customs Duty [Section 12 of The Customs Act & Section
2 of The Customs Tariff Act]

Basic Customs Duty is levied under the provisions of section 12 of the Customs Act and section 2 of the
Customs Tariff Act.
e at such rates as may be specified under the Customs Tariff Act, 1975 or any other law for the time
being in force

e on goods imported into or exported from India [Section 12 of the Customs Act, 1962]

Rates of basic custom duty: The rates at which duties of customs shall be levied under the Customs
Act 1962 are specified in the First Schedule (enlists the goods liable to import duty) and Second Schedule
(enlists the goods liable to export duty)

Standard rate of duty: Generally, the rate of duty specified in column (4) is applicable.

Preferential rate of duty: If the goods are imported from the areas notified by the Central Government to
be preferential areas, then the rate of duty under column (5) will be applicable.

The Government may by notification under section 25 of the Customs Act prescribe preferential rate of duty
in respect of imports from certain preferential areas.
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Conditions to be fulfilled for preferential rate of duty: The importer will have to fulfill the following
conditions to make the imported goods eligible for preferential rate of duty:-

(@) Atthe time of importation, he should make a specific claim for the preferential rate.

(b) He should also claim that the goods are produced or manufactured in such preferential area.
(c) The area should be notified under section 4(3) of the Customs Tariff Act to be a preferential area.

(d) The origin of the goods shall be determined in accordance with the rules made under section 4(2)
of the Customs Tariff Act.

If the importer fails to discharge the above duties, the goods shall be liable to standard rate of duty.

Additional Duties of Customs

» Additional customs duty under section 3(1) of the Customs Tariff Act (also known as CVD) being

the equivalent duty on imported goods which would be charged on goods manufactured in India
as ‘excise duty’ only on certain specific goods which have not been brought under GST ambit. If
the excise duty is leviable at a percentage of the value of the goods, the additional duty will also be
calculated at that percentage of the value of the imported article.
In case if a like article is not so produced or manufactured, then an additional duty of customs will
be leviable equal to the excise duty for the time being leviable on the class or description of articles
to which the imported article belongs, and where such duty is leviable at different rates, the highest
rate of excise duty shall be taken for calculating additional duty of customs.

Rate of additional duty in case of alcoholic liguor: In case of any alcoholic liquor for human
consumption imported into India, the Central Government may notify the rate of additional duty
having regard to the excise duty for the time being leviable on like alcoholic liquor produced or
manufactured in different States. In case if the like alcoholic liquor is not produced or manufactured
in any State, then, the excise duty which would be leviable for the time being in different States on
the class or description of alcoholic liquor to which such imported alcoholic liquor belongs would
be the applicable rate.

» Countervailing duty under section 3(3) of the Customs Tariff Act being the duty charged on imported
goods to counter-balance the excise duty applicable on raw materials used in the manufacture of
identical goods only on certain specific goods which have not been brought under GST ambit.

> Special additional customs duty under section 3(5) of the Customs Tariff Act (also known as Special
CVD) being the duty charged on imported goods to counter-balance the sales tax or VAT applicable
on goods sold into India only on certain specific goods which have not been brought under GST
ambit [SAD]. The rate of duty is fixed @ 4%. Credit is available for this duty only to manufacturer.

» Integrated tax under section 3(7) of Customs Tariff Act being the equivalent of integrated tax under
the IGST Act, 2017 and

» Cess under section 3(9) of Customs Tariff Act being the equivalent of Compensation Cess under
the GST Compensation Cess Act, 2017.

Due to introduction of GST, the applicability of additional duty of customs is very limited. GST is levied on
all supplies of goods and / or services except supply of alcoholic liquor for human consumption. Further,
GST on the supply of petroleum crude, high speed diesel, motor spirit (commonly known as petrol), natural
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gas and aviation turbine fuel shall be levied with effect from such date as may be notified by the
Government on the recommendations of the Council. Thus, additional duty of customs will be levied only
on the few products not leviable to GST.

IGST [Section 3 (7) of Custom Tariff Act]

Any article which is imported into India shall, in addition, be liable to integrated tax at such rate, not exceeding
40% as is leviable under section 5 of Integrated Goods and Services Tax Act, 2017 on a like article on its
supply in India, on the value of the imported article as determined under sub-section (8) or sub-section (8A).

GST Compensation Cess [Section 3(9) of Custom Tariff Act]

Any article which is imported into India shall, in addition, be liable to the goods and services tax compensation
cess at such rate, as is leviable under section 8 of the Goods and Services Tax (Compensation to States) Cess
Act, 2017 on a like article on its supply in India, on the value of the imported article as determined under sub-
section (10) or sub-section (10A).

Goods exempt from BCD would not mean exemption from IGST.

Manner of computing value in case of warehouse goods {Section

3 (8A)}

Where the goods deposited in a warehouse under the provisions of the Customs Act, 1962 are sold to any
person before clearance for home consumption or export under the said Act, the value of such goods for the
purpose of calculating the integrated tax under sub-section (7) shall be—

(@) where the whole of the goods are sold, the value determined under subsection (8) or the transaction value
of such goods, whichever is higher; or

(b) where any part of the goods is sold, the proportionate value of such goods as determined under sub-
section (8) or the transaction value of such goods,
whichever is higher.

However, where the whole of the warehoused goods or any part thereof are sold more than once before such
clearance for home consumption or export, the transaction value of the last such transaction shall be the
transaction value for the purposes of clause (a) or clause (b).

Further, in respect of warehoused goods which remain unsold, the value or the proportionate value, as the case
may be, of such goods shall be determined in accordance with the provisions of sub-section (8).

For the purposes of this sub-section, the expression “transaction value”, in relation to warehoused goods, means
the amount paid or payable as consideration for the sale of such goods.

The value for levying GST compensation cess in case of warehoused goods is to be computed in the same @
manner as discussed above. [Section 3(10A) of Customs Tariff Act]

SWS is only levied on
import
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Social Welfare Surcharqge

Social welfare surcharge (SWS) is levied @ 10% on the aggregate of duties, taxes and cesses which are
levied and collected under Section 12 of Customs Act, 1962 and any sum chargeable on that article under
any law for the time being in force as an addition to, and in the same manner as, a duty of customs. However,
following duties shall be excluded for computing this cess:

(a) Safeguard duty under section 8B of the Customs Tariff Act, 1975

(b) Countervailing duty under section 9 of the Customs Tariff Act, 1975

(c) Anti-dumping duty under section 9A of the Customs Tariff Act, 1975

(d) Social welfare surcharge itself on imported goods

SWS is fully exempted on IGST & GST Compensation Cess {Notification No. 11/2018- Customs dated
02.02.2018}.

Mode of calculation of Additional duty of customs u/s 3(1) & 3(5):

Assessable value u/s 14(1) or Tariff Value u/s 14(2) of Customs Act [A] XX
Add: Basic duty of customs u/s 12 on [A] above and other duties [B] XX
Value for the purposes for levy of additional duty of customs u/s 3(1) [A + B] [C] XX
d: Additional duty of customs u/s 3(1) = Excise Duty computed on [C] above [D] XX
dd: SWS @ 10% on [B+D] [E] XX
alue for the purposes of levy of additional duty of customs u/s 3(5) [C+D+E] [F] XX
dd: Additional duty of customs u/s 3(5) computed on (F) above [G] XX
Total cost of imported goods [F + G] [H] XX
fl'otal Customs Duty payable =[B +D + E + G] or [H — A] XX

v

Note: Non-inclusion of duties: For calculation of value for levy of additional duty of customs, the following duties
shall not be included, -

(@)  Additional duty of customs referred to in section 3 (1), (3), (5), (7) and (9) of the CTA,1975;

(b)  The safeguard duty referred to in Section 8B and 8C of the CTA, 1975;

(c)  The countervailing duty referred to in Section 9 of the CTA, 1975; and

(d)  The anti-dumping duty referred to in Section 9A of the CTA, 1975.

Mode of calculation of Integrated Tax u/s 3(7) & GST Compensation Cess 3(9) [Section 3(8) & 3(10) of
the Customs Tariff Act]:

Assessable value u/s 14(1) or Tariff Value u/s 14(2) of Customs Act [A] | xxx
Add: Basic duty of customs u/s 12 on (A) above and any sum chargeable on that article under any

law for the time being in force as an addition to, and in the same manner as, a duty of customs [B] | xxx
Add: SWS @ 10% on [B] [C] | xxx
Value for the purposes of levy of Integrated Tax u/s 3(7) and GST Compensation Cess u/s 3(9)
[A+B+C] [D] | xxx
Add: Integrated Tax (IT) u/s 3(7) = Applicable Rate of IGST computed on [D] above [E] | xxx
Add: GST Compensation Cess u/s 3(9) = Applicable Rate of GST compensation cess computed

of [D] above [F] XXX
Total cost of imported goods [D + E + F] [G] | xxx
Total Customs Duty payable =[G -A],or[B+C+E + F] XXX

Example 1. The assessable value of imported goods is Rs. 20 Lakhs. The BCD is 10%. Integrated tax leviable
U/s 3 (7) of the Customs Tariff Act, 1975 is 12%. GST Compensation Cess is leviable @ 15%. Social Welfare
Surcharge @ 10%.

‘ Assessable value u/s 14(1) or Tariff Value u/s 14(2) of Customs Act [A] ‘ 20,00,000 ‘
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Add: Basic duty of customs u/s 12 on (A) above and any sum chargeable on that article under
any law for the time being in force as an addition to, and in the same manner as, a duty of
customs [B] 2,00,000
Add: Social Welfare Surcharge @ 10% on BCD i.e. (B) [C] 20,000
Value for the purposes of levy of Integrated Tax u/s 3(7) and GST Compensation Cess u/s | 22,20,000
3(9) [A+B+C] D]
Add: Integrated Tax (IT) u/s 3(7) = Applicable Rate of IT computed on (D) above [E] 2,66,400
Add: GST Compensation Cess u/s 3(9) = Applicable Rate of GST compensation cess
computed of (D) above [F] 3,33,000
Total cost of imported goods [D + E + F] [G] | 28,19,400
Total Customs Duty payable =[G - A], or [B+C + E + F] 8,19,400

Example 2. The assessable value of imported goods is Rs. 20,00,000. The Basic customs duty is 10%.
Integrated tax leviable U/s 3 (7) of the Customs Tariff Act, 1975 is 12%. GST compensation cess : Nil. SWS @
10%. The goods were deposited in custom bonded warehouse. The goods were sold in warehouse at a
transaction value or Rs. 30,00,000 before clearance from warehouse. Compute total customs duty.

Assessable value u/s 14(1) or Tariff Value u/s 14(2) of Customs Act [A] | 20,00,000
Add: Basic duty of customs u/s 12 on (A) above and any sum chargeable on that article under

any law for the time being in force as an addition to, and in the same manner as, a duty of

customs [B] 2,00,000
Add: Social Welfare Surcharge @ 10% on BCD i.e. (B) [C] 20,000
Value for the purposes of levy of Integrated Tax u/s 3(7) [as per provision U/s 3 (8A)] [D] 30,00,000
Add: Integrated Tax (IT) u/s 3(7) = Applicable Rate of IT computed on (D) above [E] 3,60,000
Add: GST Compensation Cess u/s 3(9) = Applicable Rate of GST compensation cess

computed of (D) above [F] Nil
Total Customs Duty payable =[B+ C + E + F] 5,80,000

Section 5 (The Customs Tariff Act) Levy of lower rate of duty
under trade agreement

In case Central Government has entered into trade agreement with a Government of foreign country or territory
for levy of duty at a lower rate, then duty as per the trade agreement shall be levied.

Section 6 (The Customs Tariff Act) Power of Central Government
to levy protective duties in_certain_cases & Section 7 (The
Customs Tariff Act) Duration of protective duties and power of
Central Government to alter them

Itis levied on the recommendation of the Tariff Commission of India for protection of interest of domestic industry
established in India. The duty shall have effect only up to and inclusive of the date, if any, specified in First
Schedule. The Central Government has the powers to reduce or increase such duty.
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Section 8 (The Customs Tariff Act) Emergency power of Central
Government to increase or levy export duties

Where, in respect of any article, whether included in the Second Schedule or not, the Central Government is
satisfied that the export duty leviable thereon should be increased or that an export duty should be levied, and
that circumstances exist which render it necessary to take immediate action, the Central Government may, by
notification in the Official Gazette, direct and amendment of the Second Schedule to be made so as to provide
for an increase the export duty leviable or, as the case may be, for the levy of an export duty, on that article.

Section 8A (The Customs Tariff Act) Emergency power of Central
Government to increase import duties

The Central Government has emergency power to increase import duties by notification of Official Gazette.

Section 8B (The Customs Tariff Act) Power of Central
Government to Impose Safequard Duty

Safeguard duty is imposed to protect domestic industry where increased imports have caused or threaten to
cause serious injury to domestic industry. Serious injury means an injury causing significant overall impairment
in the position of a domestic industry. Threat of serious injury means a clear and imminent danger of serious
injury.
Safeguard duty cannot be imposed on articles originating from developing countries if imports of such article is
less than 3% or 9% (more than one developing country & each country less than 3% import share) of total
imports of that article into India.
The Central Government is also empowered to impose provisional safeguard duty pending determination of the
final duty. The Provisional safeguard duty cannot remain in force for more than 200 days from the date when it
was first imposed. If upon final determination, the Central Government is of the opinion that the increased
imports have not caused or threatened to cause serious injury to a domestic industry, the duty collected shall
be refunded.
Final duty remains in force: 4 years from the date of its imposition. However, Central Government can extend
the period of imposition but the total period of imposition cannot be beyond 10 years from the date of its
imposition.
Non-Imposition of safeguard duty: Safeguard duty shall not apply to articles imported by a 100% EOU/unit
in a SEZ unless -

l. specifically made applicable; or

Il.  the article imported is either cleared as such into DTA or used in the manufacture of any goods that are

cleared into DTA and in such cases safeguard duty shall be levied on that portion of the article so
cleared or so used as was leviable when it was imported into India.

Example 3. Determine the customs duty payable under the Customs Tariff Act, 1975 including the safeguard
duty of 30% under section 8B of the said Act with the following details available on hand:

Import of Sodium Nitrite from a developing country from 26-2-18 to 25-2-19 (both days inclusive): - Rs. 30
Lakh
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Share of import of Sodium Nitrite from developing country against total imports of sodium nitrite to India:-
4%

BCD :- 10%, IGST 18%, SWS @ 10%.

Custom Value 30,00,000
BCD 3,00,000
Safeguard duty @ 30% 9,00,000
SWS @ 10% {No SWS on safeguard duty} 30,000
Total for levy of IGST 42,30,000
IGST @ 18% of Rs. 42,30,000 7,61,400
Total Customs Duty 19,91,400
Credit will be allowed only of IGST 7,61,400

Example 2. Determine the safeguard duty payable by A Ltd., B Ltd., C Ltd. & D Ltd. U/s 8B of the Custom
Tariff Act, 1975 from the following:

Import of Sodium Nitrite from developing and developed countries from 26th Feb’18 to 25" Feb’19 (both
days inclusive) are as follows:-

Importer Country of Import Rs. In crores
A Ltd. Developing Country 70
B Ltd. Developing Country 82
C Ltd. Developing Country 52
D Ltd. Developing Country 50
Others Developed Country 2246

Total 2500
Safeguard duty @ 30%.
Importer Rs. In Crores % of importers
A Ltd. 70 2.8%
B Ltd. 82 3.28%
C Ltd. 52 2.08%
D Ltd. 50 2%
Others 2246
Total 2500 6.88% 3.28%
Safeguard duty is as follows:
Importer Rs. In Crores Safeguard Duty Rs. In Crores

A Ltd. 70 30% Nil
B Ltd. 82 30% 24.6
C Ltd. 52 30% Nil
D Ltd. 50 30% Nil
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Section 9 (The Customs Tariff Act) Countervailing duty on
subsidized articles or Anti Subsidy Duty

In case any foreign country or territory gives any subsidy, directly or indirectly, upon the manufacture or
production, transportation or exportation of such article into India, then the Central Government levy
countervailing duty not exceeding the amount of such subsidy. The countervailing duty shall not be levied unless
it is determined that, -

(a) The subsidy relates to export performance;

(b) The subsidy relates to the use of domestic goods over imported goods in the export article; or

(c) The subsidy has been conferred on a limited number of persons engaged in the manufacture,

production or export of articles.

The amount of countervailing duty shall not exceed the amount of subsidy paid or bestowed.

The Central Government, pending the determination of the amount of subsidy, may impose a provisional
countervailing duty not exceeding the amount of such subsidy as provisionally estimated by it. If the provisional
countervailing duty exceeds the subsidy as so determined, then the Central Government shall-

(a) reduce such countervailing duty as soon as may be; and

(b) refund the countervailing duty collected in excess of such reduced countervailing duty.

Period for which duty remains in force: 5 years, extension for a further period of 5 years. Where a review
initiated before the expiry of the aforesaid period of five years has not come to a conclusion before such expiry,
the countervailing duty may continue to remain in force pending the outcome of such a review for a further
period not exceeding one year.

Retrospective levy of Countervailing duty on imports made not beyond 90 days from the date of imposition of
provisional duty.

Anti-circumvention measure in respect of countervailing duty:

Where the Central Government, on such inquiry as it considers necessary, is of the opinion that circumvention
of countervailing duty has taken place, by either of the following ways: -

0] by altering the description or name or composition of the article on which such duty has been
imposed

(ii) by import of such article in an unassembled or disassembled form

(iii) by changing the country of its origin or export or

(iv) in any other manner, whereby the countervailing duty so imposed is rendered ineffective

it may extend the countervailing duty to such other article also.

Example 4. M/s A Ltd. imported flat — rolled products of stainless steel with CIF value US $ 40,000 from China.
Exchange rate was 1 US $ = Rs. 45 on the date of presentation of bill of entry. Basic customs duty is chargeable
@ 10% and social welfare surcharge @ 10%. Said product, if imported from China, is liable to anti — subsidy
duty @ 18.95% of landed value. IGST on similar product suppled in India is 18%.
You are given that “landed value” for levy of anti — subsidy duty means customs value plus all duties of customs
except duties levied under section 3, 3A, 8B, 9 and 9A of the Customs Tariff Act.
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Duty Total

Rate Rs. Rs.

CIF Value or Assessable Value [$ 40,000 x Rs. 45] 18,00,000.00

Add: BCD 10.00% | 1,80,000.00 1,80,000.00

Add: SWS @ 10% on BCD [No SWS on Anti-subsidy duty] 10.00% 18,000.00 18,000.00

Landed Value of the goods [Landed value shall not include 1,98,000.00 19,98,000.00
IGST, which is levied under Section 3 of Customs Tariff Act,

1975]

Add: Anti-subsidy duty 18.95% | 3,78,621.00 3,78,621.00

Value for levy of Integrated Goods and Services Tax (IGST) 5,76,621.00 | 23,76,621.00

Add: Integrated Goods and Services Tax (IGST) 18.00% | 4,27,791.78 4,27,791.78

Total duties payable 10,04,413.00 28,04,413.00

Section 9A (The Customs Tariff Act) Anti-Dumping Duty on

dumped articles

If the goods are offered in India at a price below the normal price because of excess production overseas, this
is called as dumping. The difference between the normal price and dumping price (export price) is called
as dumping margin.
Normal Price: Comparable price at which the goods under complaint are sold in the domestic market of the
exporting country or territory in the ordinary course of trade. If the normal value cannot be determined as per
the sales in the domestic market of exporting country, normal value shall be

e Comparable representative export price to an appropriate third country, or

e Cost of production in the country of origin + Administrative, selling and general costs, profits.

Anti-dumping duty is:

(i) Margin of dumping
or

(i) Injury margin

whichever is lower.

As and when the domestic industry brings it to the notice of Central Government, immediately this duty is
imposed by issue of notification. This duty is initially collected on provisional basis. It means the government
may find that there is no dumping or the importer can prove that there was no dumping. Unless specifically
provided, anti-dumping duty shall not be imposed on goods imported by a

e 100% EOU; or

e Unit located in SEZ.
Anti-dumping duty is leviable on goods imported by EOU and cleared to DTA.

Duty ceases to have effect on expiry of 5 years: The anti-dumping duty imposed under this section shall,
unless revoked earlier, cease to have effect on the expiry of five years from the date of such imposition.
However, if the Central Government, in a review, is of the opinion that the cessation of such duty is likely to lead
to continuation or recurrence of dumping and injury, it may, from time to time, extend the period of such
imposition for a further period of 5 years and such further period shall commence from the date of order of such
extension.
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Further, where a review initiated before the expiry of the aforesaid period of 5 years has not come to a conclusion
before such expiry, the anti-dumping duty may continue to remain in force pending the outcome of such a review
for a further period not exceeding 1 year.

Also see question & answer of this chapter for some extra provisions.

Example 5. Mr. ABC imported certain goods weighing 1,000 kg with CIF value US $ 40,000. Exchange rate was
1 US $ = Rs. 45 on the date of presentation of bill of entry. BCD is chargeable @ 10% and SWS @ 10%. As
per notification issued by the Government of India, anti-dumping duty has been imposed on these goods. The
anti-dumping duty will be equal to difference between amount calculated @ US$ 60 per kg and landed value of
goods. IGST is 12%. Compute custom duties.

Particulars Total
CIF Value or Assessable Value [$ 40,000 * Rs. 45] 18,00,000
Add:- BCD @ 10% 1,80,000
Add:- SWS @ 10% 18,000
Landed Value of the goods {IGST shall not be included} 19,98,000
Amount calculated as per the notification levying anti-dumping duty [US$ 60 7,02,000

per KG * 1,000 KG * Rs. 45] = Rs. 27,00,000
Anti-Dumping Duty [Rs. 27,00,000 — Rs. 19,98,000]

Value for levy of IGST 27,00,000
IGST @ 12% 3,24,000
Total Duties Payable 12,24,000

Section 9AA (The Customs Tariff Act) Refund of anti-dumping
duty in certain cases

If an importer proves to the satisfaction of the Central Government that he has paid anti-dumping duty, in excess
of the actual margin of dumping in relation to such article, refund to be made within 90 days of the receipt of the
application.

Section 9B (The Customs Tariff Act) No levy under section 9 or
section 9A in certain cases

This section provides that, notwithstanding anything contained in section 9 or section 9A,-

(@) No article shall be subjected to both countervailing and anti-dumping duties to compensate for the
same situation of dumping or export subsidization.

(b) Countervailing and anti-dumping duties shall not be levied just because such articles are exempt
from duties or taxes borne by like articles when meant for consumption in the country of origin or
exportation or by reasons of refund of such duties or taxes.

(c) These duties shall not be levied on imports from member country of WTO or from a country with
whom the GOI has a most favored nation agreement unless a determination has been made that
import of such article into India causes or threatens material injury to any established industry in
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India or materially retards the establishment of any industry in India.

(d) The provisional countervailing and anti-dumping duties shall not be levied on any article imported
from specified countries unless preliminary findings have been made of subsidy or dumping and
consequent injury to domestic industry and a further determination has also been made that a duty
is necessary to prevent injury being caused during the investigation

The points (b), (c) and (d) mentioned above shall not be applicable in a case where countervailing or
anti-dumping duty has been imposed on any article to prevent injury or threat of an injury to the domestic
industry of a third country exporting the like articles to India.

Section 9C Appeal

An appeal against the order of determination or review thereof shall lie to the Customs, Excise and Service
Tax Appellate Tribunal (CESTAT), in respect of the existence, degree and effect of-

0] any subsidy or dumping in relation to import of any article; or

(i) import of any article into India in such increased quantities and under such condition so as to
cause or threatening to cause serious injury to domestic industry requiring imposition of
safeguard duty in relation to import of that article.

An appeal filed under this section shall be accompanied by a fee of Rs. 15,000. Every application made
before the Appellate Tribunal,-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application,
shall be accompanied by a fee of Rs. 500.

Every appeal under this section shall be filed within 90 days of the date of order under appeal. However,
the Appellate Tribunal may entertain any appeal after the expiry of the said period of 90 days, if it is satisfied
that the appellant was prevented by sufficient cause from filing the appeal in time.

The Appellate Tribunal may, after giving the parties to the appeal an opportunity of being heard, pass such
orders thereon as it thinks fit, confirming, modifying or annulling the order appealed against.

Uol Vs M/s Adani Power | When no customs duty is payable on electrical energy imported into India, no
Ltd 2016 (331) ELT A129 | duty would be payable on similar goods transferred from SEZ to DTA in view of
(SC) dated 20.11.2015 Section 30 read with Section 51 of the SEZ Act.

Question & Answer

Q1. Examine the validity of the following statements with reference to the Customs Act, 1962 giving brief
reasons. Goods exempt from basic customs duty would automatically be exempt from additional duty of
customs.

A. The statement is not correct. Exemption from basic customs duty would not mean exemption from
additional duty. When goods are exempted from basic customs duty in terms of section 12 of the Customs
Act, 1962 it would not mean that they are exempted from additional duty of customs also, as basic customs
duty is leviable by virtue of section 12 of the Customs Act, 1962 while additional customs duty is leviable
under section 3 of the Customs Tariff Act, 1975 [Kaur Sarin Traders v. UOI [2006] 199 ELT 224 (Pat.)].
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section 9A of the Customs Tariff Act, 1975 and the Rules made there under —

0] Where no provisional duty is imposed;
(i) Where provisional duty is imposed,;
(iii)

provisional duty.

Where anti — dumping duty is imposed retrospectively from a date prior to the date of imposition of

A. The Central Government has power to levy anti-dumping duty on dumped articles in accordance with the
provisions of Section 9A of the Customs Tariff Act, 1975 and the rules framed there under.

l. In a case where no provisional duty is imposed, the date of commencement of anti-dumping duty will

be the date of publication of notification, imposing anti-dumping duty, in the Official Gazette.

Il. In a case where provisional duty is imposed, the date of commencement of anti—-dumping duty will be

the date of publication of notification, imposing provisional duty, in the Official Gazette.

1. In a case where anti-dumping duty is imposed retrospectively from a date prior to the date of
imposition of provisional duty, the date of commencement of anti—-dumping duty will be such prior as
may be notified in the notification imposing anti — dumping duty retrospectively, but not beyond 90
days from the date of such notification of provisional duty.

Q3. Please provide comparative outlook of Safeguard Duty, Countervailing Duty & Anti-Dumping Duty.

A.

Criteria

Safeguard duty

Countervailing duty

Anti-dumping duty

Notified

Suo moto or upon
receipt of complaint /
information

Suo moto or upon
receipt of complaint /
information

Suo moto or upon
receipt of complaint /
information

Relief against

Serious injury to
domestic industry

Subsidy enjoyed in
export pricing

Dumping in price or
quantity of goods

Extent of relief

To the extent adequate
to prevent or remedy

To the full extent of
subsidy allowed in the
export price

To the full extent of the
‘margin of dumping’+

Investigation

Required

Required

Required

Injury determination

To be investigated

To be investigated

To be investigated

Provisional duty

Yes, until completion
of investigation

Yes, until completion of
investigation

Yes, until completion
of investigation

Final findings

Within 8 months from
start of investigations

Within 1 year from start
of investigations

Within 1 year from
start of

investigations

Excess duty

Refund allowed

Refund allowed

Refund allowed

Duration
levy

of duty

4 years. Total 10 years

5 years + 5 years
extension

Perpetual, subject to
periodic review

Q4. With reference to section 9AA of Customs Tariff Act, 1975, state briefly the provisions of refund of anti-

dumping duty.

A. According to the provisions of section 9AA of the Customs Tariff Act, 1975, where an importer proves to the

satisfaction of the Central Government that he has paid any anti-dumping duty imposed on any article, in
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excess of the actual margin of dumping in relation to such article, he shall be entitled to refund of such excess
duty. However, the importer will not be entitled for refund of provisional anti-dumping duty under section 9AA
as the same is refundable under section 9A(2) of the said Act. Refund of excess anti-dumping duty paid is
subject to provisions of unjust enrichment — Automotive Tyre Manufacturers Association v. Designated
Authority 2011 (263) ELT 481 (SC).

o
&
A
<
=

Q5. With reference to section 9A (1A) of the Customs Tariff Act, 1975, mention the ways that constitute
circumvention of antidumping duty imposed on an article which may warrant action by the Central
Government.

A. As per section 9A (1A) of the Customs Tariff Act, 1975, following are the ways that would constitute
circumvention (avoiding levy of duty by unscrupulous means) of antidumping duty imposed on an article that
may warrant action by the Central Government:

(i) altering the description or name or composition of the article subject to such anti-dumping duty,
(i) import of such article in an unassembled or disassembled form,

(iii) changing the country of its origin or export, or

(iv) any other manner, whereby the anti-dumping duty so imposed is rendered ineffective.

In such cases, investigation can be carried out by Central Government and then anti-dumping can be imposed
on such articles.

Q6. With reference to the Customs Tariff Act, 1975, discuss the validity of the imposition of customs duties in
the following cases:-

(a) Both countervailing duty and anti-dumping duty have been imposed on an article to compensate for
the same situation of dumping.

(b) Countervailing duty has been levied on an article for the reason that the same is exempt from duty
borne by a like article when meant for consumption in the country of origin.

(c) Definitive anti-dumping duty has been levied on articles imported from a member country of World
Trade Organization as a determination has been made in the prescribed manner that import of such
article into India threatens material injury to the indigenous industry.

Ans.

(a) Not valid. As per section 9B of the Customs Tariff Act, 1975, no article shall be subjected to both
countervailing and anti-dumping duties to compensate for the same situation of dumping or export
subsidization.

(b) Not valid. As per section 9B of the Customs Tariff Act, 1975, countervailing or anti-dumping duties
shall not be levied by reasons of exemption of such articles from duties or taxes borne by the like
articles when meant for consumption in the country of origin or exportation or by reasons of refund of
such duties or taxes.

(c) Valid. As per section 9B of the Customs Tariff Act, 1975, no definitive countervailing duty or anti-
dumping duty shall be levied on the import into India of any article from a member country of the
World Trade Organisation or from a country with whom Government of India has a most favoured
nation agreement, unless a determination has been made in the prescribed manner that import of
such article into India causes or threatens material injury to any established industry in India or
materially retards the establishment of any industry in India.
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Export Goods

Rules of interpretation and explanatory notes

Rules of interpretation of the first schedule to the Customs Tariff Act

Project Imports

In the Tariff Act, the import tariff is enumerated in the First Schedule, which contains XXI Sections, divided
into 98 Chapters along with accompanying section and Chapter notes. Similarly, the export Tariff is
enumerated in the Second Schedule, which at present has 50 tariff items.

What is the need for appropriate classification?

Let us consider the following illustrations:

. If there is a description in a heading, in the Customs Act, 1975, as “Kitchenware” and in yet
another heading as “cookware”, where do fork, knife and spoon get classified?

. Does a heading containing the words “edible nuts” include in its ambit coconut?

. Will “Books for reading” include mathematics text books, accountancy reference books? Will it
also include film news’ magazine or other periodicals & journals?

Classification is necessary to determine the effective rate of duty of particular goods. Exemption and
benefits are extended based on the classification of goods under one or the other heading of the Customs
Tariff Act or based on description of particular goods. As can be seen from the foregoing illustrations
classification can be highly subjective. Correct Classification may be the difference between enjoying an
exemption and ruing a show cause notice.

Rules of interpretation and explanatory notes

The Indian Customs Tariff is based upon the Harmonized System of Nomenclature.

The Harmonized Commodity Description and Coding System (HS) of tariff nomenclature generally referred
to as "Harmonized System of Nomenclature" is an internationally standardized system of names and numbers
for classifying traded products developed and maintained by the World Customs Organization (WCO)
(formerly the Customs Co- operation Council), an independent inter-governmental organization.

Along the lines of HSN, the customs tariff has a set of Rules of Interpretation of the First Schedule i.e. Import
tariff schedule and General Explanatory notes.

(i) Rules of interpretation:- Six

(ii) General explanatory notes: Three

These rules of interpretation and general explanatory notes are an integral part of the Schedule. The purpose
of inclusion of the rules of interpretation and the general explanatory notes as an integral part of the first
schedule is to give clear direction as to how the nomenclature in the schedule is to be interpreted and to give
statutory force to the interpretative rules and the general explanatory notes.
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First Schedule of the Customs Tariff

The First Schedule comprises of 98 chapters grouped under 21 sections.
(i) Sections: A group of Chapters representing a particular class of goods.

(ii) Chapters: Each section is divided into various chapters and sub- chapters. Each chapter
contains goods of one class.

(iii) Chapter notes: They are mentioned at the beginning of each chapter. These notes are
part of the statute and hence have the legal authority in determining the classification of
goods.

(iv) Heading: Each chapter and sub-chapter is further divided into various headings.
(v) Sub-heading: Each heading is further divided into various sub- headings.

General Explanatory Notes

There are three general explanatory notes included in the First Schedule. They are-

(a) Relevance of one dash [“-“] and two dash [*--“]

6o«

o ““denotes that the said article or group of articles shall be taken to be sub-classification of the article
or group of article covered by the said heading.

o “-“denotes that that the said article or group of articles shall be taken to be sub-classification of the
immediately preceding article/group of articles which has “-*

(b) Meaning of abbreviation “%” in relation to the rate of duty
The abbreviation “%” in any column of the Schedule in relation to the rate of duty means that
the duty shall be computed at the percentage specified on the value of the goods as defined in
section 14 of the Customs Act.

(c) Standard rate of duty applicable if no preferential rate specified
In any entry, if no preferential rate of duty has been notified, the standard rate of duty shall be
applicable.

Example 1. The above general explanatory notes can be understood with the following example:-

Tariff ltem Description of goods Units Rate of duty®
Standard [Preferential
Areas
(1) (2 3 (4) (3)
0801 Coconuts, brazil nuts and
cashew nuts, fresh or dried,
whether or not shelled or peeled
- Coconuts:
0801 11 00 | -- Desiccated Kg. 70% 60%
0801 19 -- Other
0801 19 10 |--- Fresh Kg. 70% 60%
0801 19 20 |--- Dried Kg. 70% 60%
0801 1990 | --- Other Kg. 70% 60%
- Brazil nuts
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0801 2100 | -- In shell Kg. 30% 20%
0801 22 00 | -- Shelled Kg. 30% 20%
- Cashew nuts

0801 3100 | --In shell Kg. 30% Free
0801 32 - Shelled:

0801 32 10 | -- Cashew kemel, broken Kg. 70% 20%
0801 32 20 |-- Cashew kenel, whole Kg. 70% 20%
0801 3290 | -- Other Kg. 70% 20%

In the above entry, following columns are there:-

Column (1): Tariff ltem

Column (2): Description of goods

Column (3): Units

Column (4): Standard rate of duty

Column (5): Preferential rate of duty

(a) Inthe above entry, Coconuts, which is preceded by “-* is classification of the heading Coconuts, Brazil

nuts and Cashew nuts, fresh or dried, whether or not Shelled or peeled.
“- -“is sub-classification of coconut which is preceded by “-*.

(b) The second explanatory note states that the abbreviation “%” stands for specifying that the rate of
duty is ad valorem. It means the duty shall be computed at the rates specified in the First Schedule
on the value of the goods determined in accordance with section 14 of the Customs Act. In the above
entry, the standard rates are 30% or as the case may be, 70%.

Rules of interpretation of the first schedule to the Customs
Tariff Act

Another crucial aid for classification of goods under Tariff Act is the General rules for interpretation
embedded in the First Schedule of the Customs tariff Act itself. These rules are not applicable to the goods
specified in Second Schedule of the tariff Act.

According to rule 1 of these rules:

1. The titles of Sections, Chapters and sub- chapters have no legal standing;

2. Classification should, as far as possible, be according to terms of heading or Section and
Chapter notes;

3. These rules are applicable, only when classification is not possible under point 2 above.
Therefore, Section and Chapter notes over ride these rules.

Example 2 (ICAI Example).

Product: Letter closing and sealing machine

Sub-heading 8422 30 00: Machinery for filling, closing, sealing or labeling bottles, cans, boxes, bags or
other containers; machinery for capsuling bottles, jars, tubes and similar containers; machinery for
aerating beverages.

Sub-heading 8472 30 00 inter alia covers machines for closing or sealing mails.
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Both the headings appear to be relevant for the product in question. However, chapter note 2 to chapter 84
inter alia provides that Heading No. 8422 does not cover office machinery of Heading No. 8472. Therefore,
the product in question will be classified under 8472 30 00.

Rule 2(a): Any reference in a heading to an article shall be taken to include a reference to that article
incomplete or unfinished, provided that, as presented, the incomplete or unfinished article has the essential
character of the complete or finished article. It shall also be taken to include a reference to that article
complete or finished (or falling to be classified as complete or finished by virtue of this rule), presented
unassembled or disassembled.

Example 3. Example for the application of this rule would be import of Motor Car in completely knocked
down (CKD) condition. Motor Cars are classified under heading 8703 but individual parts of motor cars i.e.
brakes, gear box, drive axles etc. are classifiable under the heading 8708. By application of rule 2 (a), when
imported in CKD condition, motor cars will be classified not under 8708 as individual parts but under 8703
as motor car as a whole, as import in CKD condition is nothing but presentation of the motor car itself in
unassembled or disassembled form.

Rule 2(b): Any reference in a heading to a material or substance shall be taken to include a reference to
mixtures or combinations of that material or substance with other materials or substances. Any reference to
goods of a given material or substance shall be taken to include a reference to goods consisting wholly or
partly of such material or substance. The classification of goods consisting of more than one material or
substance shall be according to the principles of rule 3.

Example 4. (a) The term coffee will include coffee mixed with chicory (b) Natural rubber will cover a mixture
of natural and synthetic rubber and rubber sheet would cover a sheet made up of a mixture of natural and
synthetic rubber.

If for any reasons, goods are classifiable under 2 or more headings then to resolve such conflicts the
following principles, in the order as listed, should be adhered to:

1. The heading which gives a more specific description of the goods being classified, shall be
preferred over the heading giving a general description — Rule 3 (a);

Example 5. Heading 8215 covers spoons, forks, ladles, skimmers, fish-knives etc. while heading
7323 covers table, kitchen or other household articles of iron and steel. In order to classify steel
forks, obviously heading 8215 is preferred to heading 7323.

2. The heading describing material or components which gives the goods under classification its
essential character, should be preferred over other material or components contained in the
goods under classification — Rule 3 (b);

Example 6 (ICAlI Example). Lead pencil with rubber. Though the above product is composite
goods, the essential character is that it is a pencil and the attachment of eraser at the stub is only
for the purpose of adding convenience to the user. Therefore, it shall be classified as a pencil
and not as an eraser.

3. The heading which occurs last in numerical order among those which equally merit consideration
— Rule 3 (c); Mahindra and Mahindra v. CCE 1999 (109) E.L.T. 739 (Tribunal) [maintained by
SC)

4, When classification fails under the principles mentioned above, goods should be classified under
the heading appropriate to the goods which they are most akin — Rule 4.
Example 7 (ICAI Example).
Product: Plastic films used to filter or remove the glare of the sun light, pasted on car glass
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windows, window panes etc.

Classification: These goods do not find a specific entry in the tariff schedule. However, heading
3925 30 00 covers Builder’s wares of plastic not elsewhere specified — shutters, blinds (including
Venetian blinds) and similar articles & parts thereof. Even though the product in question is not a
builders ware, they are most akin to plastic blinds and hence it can be classified under 3925 30
00 heading.

Rule 5 deals with classification of packing materials. The rule specifies that the goods having unique packing
like Camera cases, musical instrument cases, gun cases and so on should be classified under the same
heading in which the goods they hold are classified.

Rule 6 states that for the purpose of classification, relevant Section notes, Chapter notes and sub-heading
notes shall also be referred to.

Project Imports

Project Imports are the imports of machinery, instruments, and apparatus etc., falling under different
classifications, required for initial set up of a unit or for substantial expansion of an existing unit. In a project
several different items are required, each of which is importable at different rates of customs duties.
Hence, it becomes very complicated to make assessment for such project imports. Therefore, one
consolidated rate of customs duty has been made applicable for all items imported under a project
irrespective of the nature of the goods and their customs classification. Further, individual exemption
notification will apply even for items grouped under the said heading of the customs tariff liable to duty at
the project rate as per recent Supreme Court judgement.

The items eligible for project import are specified in Heading 9801 of the Customs Tariff Act, 1975. These
include all items of machinery, instruments, apparatus and appliances, components or raw materials etc. for
initial setting up of a unit or for substantial expansion of the same. The spare parts, raw material and
consumables stores upto 10% of the value of goods can be imported.

This scheme has been made applicable to Industrial Plants, Irrigation Projects, Power Projects, Mining
Projects, Projects for Qil or Mineral Exploration and other projects as may be notified by the Central
Government.

Saurashtra Chemicals v. CC
1986 (23) ELT 283 (Tri-LB)
[approved by SC]

This case brings out the importance of section notes and chapter notes
in the classification of goods. The Tribunal observed that Section Notes
and Chapter Notes in the Customs Tariff are a part of the statute and
thus are relevant in the matter of classification of goods. These notes
sometimes restrict and sometimes expand the scope of headings. The
scheme of the Customs Tariff is to determine the coverage of headings
in the light of section notes and chapter notes. These notes, in this sense
have an overriding effect on the headings.

Maestro Motors Ltd. v. CC In this case, the Court observed that if a tariff heading is specially
2004 (174) E.L.T 289 (S.C.) mentioned in exemption notification, the general interpretative rules
would be applicable to such exemption notification. But, if an item is
specifically mentioned without any tariff heading, then exemption would
be available even though for the purpose of classification, it may be
otherwise.

Hewlett Packard India Sales | In this case the assessee was engaged in the manufacture of, and
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(p) Ltd. v. CC 2007 (215)
E.L.T. 484 (S.C))

trading in, computers including Laptops (otherwise called ‘Notebooks’)
faling under Heading 84.71 of the CTA Schedule. They imported
Notebooks (Laptops) with Hard Disc Drivers (Hard Discs, for short)
preloaded with Operating Software like Windows XP, XP Home etc.
These computers were also accompanied by separate Compact Discs
(CDs) containing the same software, which were intended to be used in
the event of Hard Disc failure.

The assessee classified the software separately and claimed exemption.
The court held that without operating system like windows, the laptop
cannot work. Therefore, the laptop along with software has to be
classified as laptop and valuation to be made as one unit.

Where a classification
(under a Customs Tariff
head) is recognized by the
Government in a notification
at any point of time, can the
same be made applicable in
a previous classification in
the absence of any
conscious modification in
the Tariff?

Keihin Penalfa Ltd. v.
Commissioner of Customs
2012 (278) ELT 578 (SC)

The Apex Court observed that the Central Government had issued an
exemption notification dated 1-3-2002 and in the said notification it had
classified the Electronic Automatic Regulators under Chapter sub-
heading 9032.89. Since the Revenue itself had classified the goods in
dispute under Chapter sub-heading 9032.89 from 1-3-2002, the said
classification needs to be accepted for the period prior to it.

Whether the mobile battery
charger is classifiable as an
accessory of the cell phone
or as an integral part of the
same?

State of Punjab v. Nokia
India Private Limited 2015
(315) ELT 162 (SC)

The Apex Court held that mobile battery charger is an accessory to
mobile phone and not an integral part of it. Further, battery charger
cannot be held to be a composite part of the cell phone, but is an
independent product which can be sold separately without selling the cell
phone.

Note: Though the above judgement has been rendered in context of
VAT laws, the principle of classification of mobile charger may hold good
in case of customs classification matter as well.

Will the description of the
goods as per the documents
submitted along with the
Shipping Bill be a relevant
criterion for the purpose of
classification, if not
otherwise disputed on the
basis of any technical
opinion or test? (ii) Whether
a separate notice is required
to be issued for payment of
interest which is mandatory
and automatically applies
for recovery of excess
drawback?

M/s CPS Textiles P Ltd. v.
Joint Secretary 2010 (255)
ELT 228 (Mad.)

The High Court held that the description of the goods as per the
documents submitted along with the Shipping Bill would be a relevant
criterion for the purpose of classification, if not otherwise disputed on the
basis of any technical opinion or test. The petitioner could not plead that
the exported goods should be classified under different headings
contrary to the description given in the invoice and the Shipping Bill
which had been assessed and cleared for export. Further, the Court,
while interpreting section 75A(2) of the Customs Act, 1962, noted that
when the claimant is liable to pay the excess amount of drawback, he is
liable to pay interest as well. The section provides for payment of interest
automatically along with excess drawback. No notice for the payment of
interest need be issued separately as the payment of interest becomes
automatic, once it is held that excess drawback has to be repaid.
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Aelt, 1962

Section 14 Valuation of Goods

Customs Valuation (Determination of Value of Imported Goods) Rules,
2007

Customs Valuation (Determination of Value of Export Goods) Rules,
2007

Terms used in commercial parlance

Invoice

This is the basic commercial document showing particulars regarding description
of goods

- quantity and unit price

- discounts and net price

- names of consignor and consignee

- payment particulars

- Contract or acceptance of order on the basis of which the goods are supplied.

Packing specification

Giving particulars of the contents of each of each of the package in the
consignment.

Certificate of Origin

A certificate issued by the competent authority in the country of manufacture
giving the extent of the manufacture in that country.

Bill of Lading

A negotiable document given by the carriers of the cargo giving particulars of
(a) Port of shipment (b) No. of packages covered by the consignment (c) Marks
and numbers on the page (d) Name of the vessel in which the goods have been
dispatched (e) Name of the consignee of the goods, (f) whether the freight has
been pre- paid or is to be collected at the destination. It is a negotiable document
which has to be surrendered to the carrier for getting delivery of the goods.

Air Consignment Note

It is a document corresponding to Bill of Lading, in the case of cargo imported or
exported by air.

Indent

It is a document showing the particulars of the consignment for which the buyer
has placed an order with the supplier. It normally gives particulars about (i) full
description of the goods (ii) unit price (iii) mode of payment (iv) quantity required
(v) delivery instructions.

Quotation

Itis a document, which indicates the price, the terms and other conditions on which
the seller is willing to supply goods to the buyer.

Acceptance

It refers to the formalisation of the contract of sale between the buyer and the
seller. Once the seller of the goods sends his acceptance of the order of the buyer
(the indent) the contract is complete. The acceptance will inter alia contain
particulars of description of the goods to be supplied, unit price, including
discounts and other charges, time and terms of delivery, penal clause for breach
of contract, agreed terms of payment.

Letter of Credit

This is an instrument delivered by the bank intimating the seller that the buyer has
instructed the bank and the bank will according to these instructions pay the seller
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of the goods, the bill amount for the supply of the goods on presentation of certain
documents evidencing shipment of the goods.

Sight draft

A document evidencing the amount of money paid for the importation.

Delivery Order

An authorisation given by the local agent of the carriers, on surrender of the
original negotiable copy of the bill of lading or air consignment note, directing the
custodian of the cargo to deliver the consignment to the importer or his agent.

Mate’s Receipt

A receipt given by the First mate or First officer or cargo supervisor of the
conveyance certifying the total quantity of the consignment received on board the
vessel or the aircraft. A bill of lading or air consignment note is issued by the agent
of the Carrier Company on surrender of the mate’s receipt.

Retirement of
documents

The original negotiable copies of the shipment documents like invoice, packing
specification, certificate of origin.

Non-negotiable
documents

Since retirement of the original document takes time, non-negotiable documents
are given to the importer to facilitate clearance.

Landing charges

The port authorities have to be paid
(i) Unloading the cargo from the conveyance;

(ii) Light house charges

(iii) Forklift, warehouse crane charges if they are used for landing.

Boat/Lighterage
Charge

Sometimes the vessel is unable to get a berth alongside the quay in the harbor.
The goods are then transported from the ship to the shore by boats / lighters. The
charges paid therefore are called Boat / Lighterage charges.

Customs Broker

Since the importers / exporters may not be able to devote time and energy to clear
imported goods or export goods, and since it involves running about to several
organizations apart from customs, like Port, Trust, steamer agents, insurance
companies, the assistance of agency organisation having adequate technical
knowledge and expertise has been provided in the form of customs broker.

Insurance cover

It is customary to insure all goods in the course of international trade. The general
cover relates to risk on account of loss, pilferage, fire, storm etc. However loss of
goods on account of seizure of goods due to war, is a separate cover. It is therefore
customary to refer to the insurance as marine risk insurance and war risk insurance.
The policy and cover of such insurance is a relevant document for valuation.

Technical terms relating to value in the course of import or

export

Ex-Factory Price

It is the price of the goods as comes out of the factory. It includes cost of
production and manufacturer’'s margin of profit.

F.A.S (Free Alongside)

It is the cost at which the export goods are delivered alongside the ship, ready
for shipment. It includes ex-factory +local freight + local taxes.

F.O.B. (Free on Board)

Technically there is not much of a difference between FAS and FOB cost. FOB
means the stage at which the goods are placed on board the conveyance
carrying the vessel. It can be said to include FAS + loading charges + export
duty cess.

C.ILF.
Freight)

(Cost

Insurance

It is the cost at which the goods are delivered at the Indian port. It covers cost
of goods. Sometimes there is referred as CFC also.
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Section 14 Valuation of Goods

Sub-section (1) of Section 14 is as follows:
e For the purposes of the Customs Tariff Act, 1975 or any other law for the time being in force,
e the value of imported goods and export goods shall be the transaction value of such goods,
o thatis to say, the price actually paid or payable for the goods,
e when sold for export to India for delivery at the time and place of importation (CIF),
e or for export from India for delivery at the time and place of exportation (FOB),
e where the buyer and seller are not related and

e price is the sole consideration for sale.

Such transaction value shall also include in addition to the price as aforesaid, any amount paid or payable for
costs and services, including:

e commissions and brokerage,

e engineering,

e design work,

e royalties and licence fees,

e costs of transportation to the place of importation,

e insurance

e |oading,

¢ unloading and

e handling charges
to the extent and in manner specified in the rules made in this behalf.

Conversion Dates

o For imported goods, the conversion in value shall be done with reference to the rate of exchange
prevalent on the date of filing bill of entry under section 46.

e For export goods, the conversion in value shall be done with reference to the rate of exchange prevalent
on the date of filing shipping bill (vessel or aircraft) or bill of export (vehicle) under section 50.

In case of Samar Timber Corporation v. ACC 1995 (79) E.L.T. 549 (Bom.), it was held that relevant date in
respect of rate of duty payable is the date of presentation of Bill of Entry and not date of re-presentation after
correction.

Currency Conversion Rate

The rate of exchange is notified by three agencies- the CBIC (Board), the Reserve Bank of India and the Foreign
Exchange Dealers’ Association of India. For the purpose of customs valuation, “rate of exchange” means the
rate of exchange-

i. determined by the Board, or

ii. ascertained in such manner as the Board may direct,
for the conversion of Indian currency into foreign currency or foreign currency into Indian currency. Thus, for
the purpose of valuation under customs laws, rate notified by CBIC (Board) shall be taken into account.
The CBIC notifies the rates periodically, generally every fortnight. There are separate rates for imported goods
(selling rate) and export goods (buying rate).
“Foreign currency” and “Indian currency” have the meanings respectively assigned to them in clause (m) and
clause (q) of section 2 of the Foreign Exchange Management Act, 1999.
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Valuation in case of sale or purchase on high sea basis
It means sale or purchase of goods, on high sea basis while they are in the seas or while they are pending
clearances from customs. Such sale is made by endorsement on documents to title to goods. ‘High Sea
Sales’ is a common trade practice whereby the original importer sells the goods to a third person before the
goods are entered for customs clearance. After the High sea sale of the goods, the customs declarations i.e.
Bill of entry etc. is filed by the person who buys the goods from the original importer during the said sale.
Price charged for delivery at the time and place of importation into India viz. the transaction value paid by the
buyer shall be taken as the value. In case of two or more high sea transactions, the last transaction value
shall be taken.

Circular No. 33/2017-Cus. Dated 1-8-2017 {Duty & IGST leviable “only once” on “price paid by final importer”

e |IGST on high sea sale(s) transactions of imported goods, whether one or multiple, shall be levied
and collected only at the time of importation i.e. when the import declarations are filed before the
Customs authorities for the customs clearance purposes for the first time. Further, value addition
accruing in each such high sea sale shall form part of the value on which IGST is collected at the
time of clearance. Every high-sea sale would not be regarded as an inter-State transaction so as to
attract levy of IGST.

e The importer (last buyer in the chain) would be required to furnish the entire chain of documents,
such as original invoice, high-sea-sales-contract, details of service charges/commission paid etc., to
establish a link between the first contracted price of the goods and the last transactions. In case of a
doubt regarding the truth or accuracy of the declared value, the department may reject the declared
transactions value and determination the price of the imported goods as provided in the Customs
Valuation Rules.

Tariff value [Section 14(2)]

The CBIC has power to fix tariff values for any class of imported goods or export goods, having regard to the
trend of value of such or like goods, and where any such tariff values are fixed, the duty shall be chargeable
with reference to such tariff value. At present tariff value has been fixed for some essential edible oils, brass
scrap, gold or silver etc. The provisions of Section 14 (2) has been given an overriding effect over Section 14

(1).
Customs Valuation (Determination of Value of Imported Goods)
Rules, 2007

Rule 2 — Definitions

(2) In these rules, unless the context otherwise requires, -

(a) “computed value” means the value of imported goods determined in accordance with rule 8.

(b) “deductive value” means the value determined in accordance with rule 7.

(c) “goods of the same class or kind”, means imported goods that are within a group or range of
imported goods produced by a particular industry or industrial sector and includes identical goods
or similar goods.

(d) “identical goods” means imported goods —

(i) which are same in all respects, including physical characteristics, quality and reputation as the
goods being valued except for minor differences in appearance that do not affect the value of
the goods;

(i) produced in the country in which the goods being valued were produced; and

(iii) produced by the same person who produced the goods, or where no such goods are available,
goods produced by a different person,
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but shall not include imported goods where engineering, development work, art work, design
work, plan or sketch undertaken in India were completed directly or indirectly by the buyer on
these imported goods free of charge or at a reduced cost for use in connection with the
production and sale for export of these imported goods.

(da) “Place of importation” means the customs station, where the goods are brought for being cleared

for home consumption or for being removed for deposit in a warehouse.

(e) “produced” includes grown, manufactured and mined.

(f) “similar goods” means imported goods —

() which although not alike in all respects, have like characteristics and like component materials
which enable them to perform the same functions and to be commercially interchangeable with
the goods being valued having regard to the quality, reputation and the existence of trade mark;

(i) produced in the country in which the goods being valued were produced; and

(iii) produced by the same person who produced the goods being valued, or where no such goods
are available, goods produced by a different person,
but shall not include imported goods where engineering, development work, art work, design
work, plan or sketch undertaken in India were completed directly or indirectly by the buyer on
these imported goods free of charge or at a reduced cost for use in connection with the
production and sale for export of these imported goods.

(g) “transaction value” means the value referred to in sub-section (1) of section 14 of the Customs

Act, 1962.

(2) For the purpose of these rules, persons shall be deemed to be “related” only if —

(i) they are officers or directors of one another’s businesses;

(i) they are legally recognized partners in business;

(iii) they are employer and employee;

(iv) any person directly or indirectly owns, controls or holds five per cent or more of the outstanding
voting stock or shares of both of them;

(v) one of them directly or indirectly controls the other;

(vi) both of them are directly or indirectly controlled by a third person;

(vii) together they directly or indirectly control a third person; or

(viii) they are members of the same family.

Explanation | — The term “person” also includes legal persons.

Explanation Il — A sole distributor or a sole agent or a sole concessionaire (by whatever name called) shall be
deemed to be related only when he or it satisfies any of the above mentioned criteria.

In case of East African Traders v. CC 2000 (115) E.L.T. 613 (S.C.), it was held that Customs authorities and
Tribunal can pierce the veil of the respondent company to determine whether or not the buyer and the seller
were ‘related persons within the scope of rule 2(2) of the erstwhile Customs Valuation (Determination of Price
of Imported Goods) Rules, 1988 [now rule 2(2) of the Customs Valuation (Determination of Value of Imported
Goods) Rules, 2007].

Example 1 (ICAI Example). M/s IES Ltd. (assessee) imported certain goods at US $ 20 per unit from an exporter
who was holding 30% equity in the share capital of the importer company. Subsequently, the assessee entered
into an agreement with the same exporter to import the said goods in bulk at US $ 14 per unit. When imports
at the reduced price were effected pursuant to this agreement, the Department rejected the transaction value
stating that the price was influenced by the relationship and completed the assessment on the basis of
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transaction value of the earlier imports i.e., at US $20 per unit under rule 4 of the Customs Valuation
(Determination of Value of Imported Goods) Rules 2007. State briefly, whether the Department's action is
sustainable in law?

A. No, the Department's action is not sustainable in law. Rule 2(2) of Customs Valuation (Determination of
Value of Imported Goods) Rules, 2007, inter alia, provides that persons shall be deemed to be "related" if one
of them directly or indirectly controls the other. The word “control” has not been defined under the said rules.
As per common parlance, control is established when one enterprise holds at least 51% of the equity
shareholding of the other company. However, in the instant case, the exporter company held only 30% of
shareholding of the assessee. Thus, exporter company did not exercise control over the assessee. So, the
two parties cannot be said to be related. The fact that assessee had made bulk imports could be a reason for
reduction of import price. The burden to prove under-valuation lies on the Revenue and in absence of any
evidence from the Department to prove under-valuation, the price declared by the assessee is acceptable. In
the light of foregoing discussion, it can be inferred that Department’s action is not sustainable in law.

Rule 3 — Determination of the method of valuation

(1) Subject to rule 12, the value of imported goods shall be the transaction value adjusted in

accordance with provisions of rule 10.

(2) Value of imported goods under sub-rule (1) shall be accepted:

Provided that-

(a) there are no restrictions as to the disposition or use of the goods by the buyer other than
restrictions which —

i. are imposed or required by law or by the public authorities in India; or
ii. limit the geographical area in which the goods may be resold; or
iii. do not substantially affect the value of the goods;

(b) the sale or price is not subject to some condition or consideration for which a value cannot be
determined in respect of the goods being valued;

(c) no part of the proceeds of any subsequent resale, disposal or use of the goods by the buyer
will accrue directly or indirectly to the seller, unless an appropriate adjustment can be made
in accordance with the provisions of rule 10 of these rules; and

(d) the buyer and seller are not related, or where the buyer and seller are related, that transaction
value is acceptable for customs purposes under the provisions of sub-rule (3) below.

(3) (&) Where the buyer and seller are related, the transaction value shall be accepted provided that
the examination of the circumstances of the sale of the imported goods indicate that the
relationship did not influence the price.

(b) In a sale between related persons, the transaction value shall be accepted, whenever the
importer demonstrates that the declared value of the goods being valued, closely
approximates to one of the following values ascertained at or about the same time.

i. the transaction value of identical goods, or of similar goods, in sales to unrelated buyers in India;
ii. the deductive value for identical goods or similar goods;
iii. the computed value for identical goods or similar goods.
Provided that in applying the values used for comparison, due account shall be taken of
demonstrated difference in commercial levels, quantity levels, adjustments in accordance with
the provisions of rule 10 and cost incurred by the seller in sales in which he and the buyer are
not related.

(c) substitute values shall not be established under the provisions of clause (b) of this sub-rule.

(4) If the value cannot be determined under the provisions of sub-rule (1), the value shall be

determined by proceeding sequentially through rule 4 to 9.
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Rule 4 — Transaction Value of Identical Goods

The value thereof shall be the transaction value of the identical goods sold for export to India and imported at
or about the same time as the goods being valued. However, such transaction value shall not be the value of
the goods provisionally assessed under Section 18 of the Customs Act, 1962.

The Value shall be adjusted for costs and services referred in Rule 10(2).

In applying this rule, the transaction value of identical goods in a sale at the same commercial level and in
substantially the same quantity as the goods being valued shall be used to determine the value of imported
goods.

Where no sale referred above, is found, the transaction value of identical goods sold at a different commercial
level or in different quantities or both, adjusted to take account of the difference attributable to commercial level
or to the quantity or both, shall be used, provided that such adjustments shall be made on the basis of
demonstrated evidence which clearly establishes the reasonableness and accuracy of the adjustments, whether
such adjustment leads to an increase or decrease in the value.

Where the costs and charges referred to in sub-rule (2) of rule 10 of these rules are included in the transaction
value of identical goods, an adjustment shall be made, if there are significant differences in such costs and
charges between the goods being valued and the identical goods in question arising from differences in
distances and means of transport.

In applying this rule, if more than one transaction value of identical goods is found, the lowest such value shall
be used to determine the value of imported goods.

Example 2 (ICAI Example). A consignment of 800 metric tonnes of edible oil of Malaysian origin was imported
by a charitable organization in India for free distribution to below poverty line citizens in a backward area under
the scheme designed by the Food and Agricultural Organization. This being a special transaction, a nominal
price of US$ 10 per metric tonne was charged for the consignment to cover the freight and insurance charges.
The Customs House found out that at or about the time of importation of this gift consignment there were
following imports of edible oil of Malaysian origin:

S. No Quantity imported in metric tonnes Unit price in US $ (CIF)
1. 20 260
2. 100 220
3. 500 200
4. 900 175
5. 400 180
6. 780 160

The rate of exchange on the relevant date was 1 US $ = Rs. 70.00 and the rate of basic customs duty was 10%
ad valorem. Ignore Integrated tax and GST Compensation Cess. Calculate the amount of duty leviable on the
consignment under the Customs Act, 1962 with appropriate assumptions and explanations, where required.

A. In the instant case, while determining the transaction value of the goods, following factors need

consideration:-

1. Inthe given case, US $10 per metric tonne has been paid only towards freight and insurance charges and
no amount has been paid or payable towards the cost of goods. Thus, there is no transaction value for the
subject goods. Consequently, we have to look for transaction value of identical goods under rule 4 of
Customs Valuation (Determination of Value of Imported Goods) Rules, 2007 [Customs Valuation (DVIG)
Rules, 2007].

2. Rule 4(1)(a) of the aforementioned rules provides that subject to the provisions of rule 3, the value of
imported goods shall be the transaction value of identical goods sold for export to India and imported at or
about the same time as the goods being valued. In the six imports given during the relevant time, the goods
are identical in description and of the same country of origin.
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3. Further, clause (b) of rule 4(1) of the said rules requires that the comparable import should be at the same
commercial level and in substantially same quantity as the goods being valued. Since, nothing is known
about the level of the transactions of the comparable consignments, it is assumed to be at the same
commercial level.

4. As far as the quantities are concerned, the consignments of 20 and 100 metric tonnes cannot be considered
to be of substantially the same quantity. Hence, remaining 4 consignments are left for our consideration.

5. However, the unit prices in these 4 consignments are different. Rule 4(3) of Customs Valuation (DVIG)
Rules, 2007 stipulates that in applying rule 4 of the said rules, if more than one transaction value of identical
goods is found, the lowest of such value shall be used to determine the value of imported goods.
Accordingly, the unit price of the consignment under valuation would be US $ 160 per metric tonne.

Computation of amount of duty payable

CIF value of 800 metric tonnes: =800 x 160 = US $ 1,28,000
At the exchange rate of $ 1 = Rs. 70

CIF Value (in Rupees) = Rs. 89,60,000
Assessable Value = Rs. 89,60,000
10% of Ad Valorem duty on Rs. 89,60,000 =Rs. 8,96,000
Add: Social Welfare Surcharge @ 10% (rounded offf =Rs. 89,600
Total custom duty payable = Rs. 9,85,600

Rule 5 — Transaction Value of Similar Goods
This rule is similar to rule 4, the difference being the meaning of ‘similar goods’.

Rule 6 — Determination of value where value cannot be determined under Rules 3,4 &5

If the value of imported goods cannot be determined under the provisions of rules 3, 4 and 5, the value shall
be determined under the provisions of rule 7 or, when the value cannot be determined under that rule, under
rule 8.

Provided that at the request of the importer, and with the approval of the proper officer, the order of application

of rules 7 and 8 shall be reversed.
Rule 7 — Deductive Value

The value of imported goods shall be based on the unit price at which the imported goods or identical or similar
imported goods are sold in the greatest aggregate quantity to persons who are not related to the sellers in India,
subject to the following deductions: —
(i) either the commission usually paid or agreed to be paid or the additions usually made for profits and
general expenses in connection with sales in India of imported goods of the same class or kind;

(i) the usual costs of transport and insurance and associated costs incurred within India;
(iii) the customs duties and other taxes payable in India by reason of importation or sale of the goods.

If sale price of imported goods is not available then sale price of identical or similar goods can be adopted
for the purposes of these rules. The value of imported goods shall be based on the unit price at which the
imported goods or identical or similar imported goods are sold in India, at the earliest date after importation
but before the expiry of ninety days after such importation.

If neither the imported goods nor identical nor similar imported goods are sold in India in the condition as
imported, then, the value shall be based on the unit price at which the imported goods, after further
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processing, are sold in the greatest aggregate quantity to persons who are not related to the seller in India.
In such determination, due allowance shall be made for the value added by processing and the deductions
provided above.

Under this method the transaction value will be as follows:

Particulars Amount
(Rs.)
Sale price of imported goods when sold to unrelated buyers in India ko
Less:
(a) Commission paid in India for sale (***)
(b) Profit on such sale (***)
General expenses incurred in connection with sale (***)
(d) Cost of transport and insurance within India (***)
(e) Customs duty and other taxes payable for importation (***)
(f) Value addition made by processing (***)
Transaction Value for the purpose of Customs B

Example 3. ABC Ltd. imported goods declaring transaction value of Rs. 1,000 per unit, which was rejected.
Rules 4 and 5 of the import valuation rules are found inapplicable, as no similar/identical goods are imported in
India. ABC Ltd. furnishes you the following data and requests you to compute the value of imported goods as
per Rule 7:

1. Sale price in India (after value addition) : Rs. 2,100 per unit (inclusive of GST @ 5%)
Commission to Indian agent on above sales: 4% of sale price (before GST)
Value addition after import: Rs. 50 per unit
Freight and Insurance from Port of import to factory of importation: Rs. 60 & Rs. 20 per unit
General Expenses after importation: Rs. 90 per unit
Net profit margin (normally earned by others also): 20% of sale price (before GST)
Rate of Basis of Customs Duty: 5%. IGST @ 5% U/s 3 (7) of Custom Tariff Act, 1975. SWS applicable.
ITC is not admissible under GST laws.
A. Computation of Customs Value under Rule 7:-

No g k~wm

Particulars Rs. (per unit)
Selling Price (inclusive of IGST) 2,100
Less: IGST (Rs. 2,100 * 5% * 105%) 100
Sale price before IGST 2,000
Less: Post importation expenses-
Commission on sales to Indian agents [4% of Rs. 2,000] 80
Value addition after import 50
Freight and Insurance after Port of import of factory of importation (Rs. 60+20= Rs. 80 80
per unit)
General expenses after importation 90
Net profit margin in India 400
Cum-Duty price inclusive of IGST on imports 1,300
Less: IGST U/s 3 (7) @ 5% (Rs. 1,300*5/105) 62
Cum-Duty price exclusive of IGST on imports 1,238
Less: Custom duty (inclusive of SWS) @ 5.5% (Rs. 1.238 * 5,5/105.5) 64.54
Assessable Value 1,173.46
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Rule 8 — Computed Value
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This rule can be adopted if the cost sheet of the imported goods of the supplier is available. Transaction
value under this method will be calculated as follows:

Particulars Amount (Rs.)
Cost of materials for production of imported goods. Fkkk
(+) Cost of fabrication and other processing charges of imported rkkk
goods.
(+) Amount of profit ko
(+) General expenses normally incurred ko

(+) Value of expenses under rule 10 (2) i.e. cost of transport, ik
insurance, loading, unloading and handling charges

Transaction value for the purpose of Customs MG

Example 4. Mr. A imported certain goods from a related person Mr. George of Argentina and transaction value
has been rejected. Rules 4 & 5 of the Import Valuation Rules are found inapplicable, as no similar/identical
goods are imported in India. Mr. A furnishes cost related data of imports and requests Customs Authorities to
determine value accordingly as per Rule 8. The relevant data are:

1. Cost of materials incurred by Mr. George Us$ 2,000

2. Fabrication charges incurred by Mr. George US$ 1,000

3. Other chargeable expenses incurred by Mr. George Us$ 400

4. Other indirect costs incurred by Mr. George Us$ 250

5. Freight from Mr. George’s factory to Argentina Port uUs$ 250

6. Loading charges at Argentina port US$ 100

7. Normal net profit margin of Mr. George 20% of FOB

8. Air freight from Argentina port to Indian Port US$ 1,500

9. Insurance from Argentina port to Indian Port Us$ 50

10. Exchange Rate Rs. 70 per US$

The custom authorities are of the opinion that since value as per Rule 7 can be determined at Rs. 4,25,000,
there is no need to apply Rule 8.

A. As per Rule 6, at request of importer, Rule 8 may be applied before Rule 7. Hence, request of Mr. A to apply
rule 8 is value and since Rule 8 data is available, the Customs Authorities cannot insist upon valuation as per

Rule 7.
Computation of Customs Value under Rule 8

Particulars uUs$
Cost of material incurred by Mr. George 2,000
Fabrication charges incurred by Mr. George 1,000
Other chargeable expenses incurred by Mr. George 400
Other indirect costs incurred by Mr. George 250
Freight from Mr. George’s factory to Argentina’s port 250
Loading charges at Argentina port 100
Total cost incurred by Mr. George 4,000
Normal net profit margin of Mr. George (20% of FOB = 4,000*20/80) 1,000
FOB Value 5,000
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Air freight from Argentina to India [US $ 1,500, restricted to 20% or Rs. 5,000 — Rule 1,000
10(2)(b)]

Insurance charges 50

CIF Value 6,050
Exchange rate Rs. 70
Assessable Value Rs. 4,23,500

Rule 9 — Residual Value

According to residual method, value is to be determined using reasonable means consistent with the principles
and general provisions of these rules and Section 14 and the data available.

Provided that the value so determined shall not exceed the price at which such or like goods are ordinarily sold
or offered for sale for delivery at the time and place of importation in the course of international trade, when the
seller or buyer has no interest in the business of other and price is the sole consideration for the sale or offer
for sale.

Basis on which value cannot be determined under this rule:

a. the selling price in India of the goods produced in India;

b. a system which provides for the acceptance for customs purposes of the highest of the two
alternative values;

c. price of goods on the domestic market of the country of exportation;

d. the cost of production other than the computed value of identical goods or similar goods as
determined in Rule 8,

e. the price of the goods for the export to a country other than India;

f.  minimum customs values;

g. arbitrary or fictitious values.

Rule 10 — Cost & Service

(1) While determining the transaction value, there shall be added to the price actually paid or payable for
imported goods, -

(a) the following to the extent they are incurred by the buyer but are not included in the price actually paid
or payable for the imported goods, namely:-

(i) commission and brokerage, except buying commission;

(ii) the cost of containers which are treated as being one for customs purposes with the goods in
guestion;

(i) cost of packing whether for labour or materials.

(b) the value, apportioned as appropriate of the following goods and services, which are supplied directly or
indirectly by the buyer free of charge or at reduced costs for use in connection with the production and
sale for export of imported goods, to the extent that such value has not been included in the price actually
paid or payable, namely —

(i) materials, components, parts and similar items incorporated in the imported goods;
(ii) tools, dies, moulds and similar items used in the production of the imported goods;
(iii) materials consumed in the production of the imported goods;
(iv) engineering, development, art work, design work, and plans and sketches undertaken elsewhere
than in India and necessary for the production of the imported goods.

Watch the Demo Lectures, read the reviews on Quora,
Telegram, YouTube, Linkedin etc. No one can beat us in doubt
clearance. Complete IDT in 20 days including self-study.



)fo https://telegram.me/cafinalidtamitjain

Lat Corna Togus te Bud Core

(c) royalties and the licence fees related to the imported goods that the buyers is required to pay, directly

or indirectly, as a condition of the sale of the goods being valued, to the extent the same is not included
in the price actually paid or payable. Royalty payments for post importation process are includible.

(d) the value of any part of the proceeds of any subsequent resale, disposal or use of the imported goods

that accrues, directly or indirectly, to the seller.

(e) all other payments actually made or to be made as a condition of sale of the imported goods, by the

buyer to the seller, or by the buyer to a third party to satisfy an obligation of the seller, to the extent that
such payments are not included in the price actually paid or payable.

Adjustments of cost of transportation, loading, unloading and handling charges and Insurance charges [Rule

10(2)] [Inserted by Notification N0.91/2017-Cus (NT) dated 26-09-2017 w. e. f. 26-09-2017]: The value of the

imported goods shall be the value of such goods, for delivery at the time and place of importation and shall
include, -
(a) Cost of transportation, loading, unloading and handling charges: The cost of transport, loading, unloading

and handling charges associated with the delivery of the imported goods to the place of importation.

»

»

Cost of transportation, loading, unloading and handling charges is not ascertainable [First Proviso to Rule
10(2)]: Where the cost referred to in 10(2) (a) i.e. Cost of transportation, loading, unloading and handling
charges associated with the delivery of the imported goods to the place of importation is not ascertainable,
such cost shall be 20% of the free on board value of the goods.

Cost of transportation, loading, unloading and handling charges when FOB value not ascertainable but
FOB value + Cost of Insurance ascertainable [Second Proviso to rule 10 (2)]: Where the FOB value of
the goods is not ascertainable but the sum of FOB value of the goods and the cost of insurance to the
place of importation is ascertainable, the cost of transportation, loading, unloading and handling charges
associated with the delivery of the imported goods to the place of importation shall be 20% of such sum
i.e. 20% of [FOB Value + Cost of Insurance].

Air freight etc. cannot exceed 20% of FOB value of the goods [Fifth Proviso to Rule 10(2)]: In case of
importation of goods by air, even if the actual cost of transport, loading, unloading and handling charges
associated with the delivery of the imported goods to the place of importation is ascertainable, the same
shall not exceed 20% of FOB value of the goods.

Transshipment costs to be excluded [Sixth Proviso to Rule 10(2)]: In the case of goods imported by sea
or air and transshipped to another customs station in India, the cost of insurance, transport, loading,
unloading, handling charges associated with such transshipment shall be excluded.

Ship demurrage charges on charted vessels, lighterage or barge charges — Includible [Explanation to
Rule 10(2)]: The cost of transport of the imported goods referred above includes the ship demurrage
charges on charted vessels, lighterage or barge charges.

(b) Insurance charges: The cost of insurance to the place of importation.

»

»

Cost of insurance not ascertainable [Third Proviso to Rule 10(2)]: However, in case the cost of insurance
to the place of importation is not ascertainable, such cost shall be 1.125% of the FOB value of the goods.
Cost of insurance when FOB value not ascertainable but FOB value + Cost of transportation, loading,
unloading and handling charges ascertainable [Fourth Proviso to Rule 10(2)]: Where the FOB value of
the goods is not ascertainable but the sum of FOB value of the goods and the cost of transport, loading,
unloading and handling charges associated with the delivery of the imported goods to the place of
importation is ascertainable, the cost of insurance to the place of importation shall be 1.125% of such
sum i.e. 1.125% of [FOB Value + Cost of transport, loading, unloading and handling charges associated
with the delivery of the imported goods to the place of importation].
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Example 5: Determine the assessable value of imported goods in the following cases:

Case |
Particulars uss$
FOB Value 1,000
Freight, loading, unloading and handling charges associated with the delivery of the Not known
imported goods to the place of importation
Insurance Charges 10
Case Il
Particulars uss
FOB Value plus insurance charges 1,010
Freight, loading, unloading and handling charges associated with the delivery of the Not known

imported goods to the place of importation

Case lll
Particulars uss
FOB Value 1,000
Sea freight, loading, unloading and handling charges associated with the delivery of 60
the imported goods to the place of importation
Insurance Charges Not known
Case IV
Particulars Uss$
FOB value plus sea freight and loading, unloading and handling charges associated 1,060
with the delivery of the imported goods to the place of importation
Insurance Charges Not known
Case V
Particulars Uss$
FOB Value 1,000
Air freight, loading, unloading and handling charges associated with the delivery of 250
the imported goods to the place of importation
Insurance Charges Not known
A.

Rule 10(2) of the Customs (Determination of Value of Imported Goods) Rules, provides that for the purposes
of sub-section (1) of section 14 of the Customs Act, 1962 and these rules, the value of the imported goods shall
be the value of such goods, and shall include —

(a) the cost of transport, loading, unloading and handling charges associated with the delivery of the

imported goods to the place of importation;

(b) the cost of insurance to the place of importation:
Provided that where the cost referred to in clause (@) is not ascertainable, such cost shall be 20% of the free
on board value of the goods.
Provided further that where the free on board value of the goods is not ascertainable but the sum of free on
board value of the goods and the cost referred to in clause (b) is ascertainable, the cost referred to in clause
(a) shall be 20% of such sum:
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Provided also that where the cost referred to in clause (b) is not ascertainable, such cost shall be 1.125% of
free on board value of the goods.

Provided also that where the free on board value of the goods is not ascertainable but the sum of free on board
value of the goods and the cost referred to in clause (a) is ascertainable, the cost referred to in clause (b) shall
be 1.125% of such sum.

Provided also that in the case of goods imported by air, where the cost referred to in clause (a) is ascertainable,
such cost shall not exceed 20% of free on board value of the goods.

Provided also that in the case of goods imported by sea or air and transshipped to another customs station in
India, the cost of insurance, transport, loading, unloading, handling charges associated with such transshipment
shall be excluded.

Explanation-The cost of transport of the imported goods referred to in clause (a) includes the ship demurrage
charges on charted vessels, lighterage or barge charges.

In the backdrop of the above provisions, the assessable value in the various cases will be computed as under:

Computation of assessable value

Case |
Particulars uUss$
FOB Value 1,000
Add: Cost of transport, loading, unloading and handling charges associated with the 200

delivery of the imported goods to the place of importation [20% of FOB value in terms
of first proviso to rule 10(2) of CVR]

Cost of insurance [Includible in terms of rule 10(2)(b) of CVR] 10
Assessable value [CIF value] 1,210
Case Il
Particulars uss
FOB Value plus insurance charges 1,010
Add: Cost of transport, loading, unloading and handling charges associated with the 202

delivery of the imported goods to the place of importation [20% of sum of FOB value
of the goods and the cost of insurance in terms of second proviso to rule 10(2) of

CVR]
Assessable value [CIF value] 1,212
Case Il
Particulars uss
FOB Value 1,000
Add: Cost of sea transport, loading, unloading and handling charges associated with 60

the delivery of the imported goods to the place of importation [Includible in terms of
rule 10(2)(a) of CVR]

Insurance [1.125% of sum of FOB value of the goods in terms of third proviso to rule 11.25
10(2) of CVR]
Assessable value [CIF value] 1,071.25
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Case IV
Particulars uss
FOB value plus sea freight and loading, unloading and handling charges associated 1,060
with the delivery of the imported goods to the place of importation
Add: Insurance [1.125% of sum of FOB value of the goods and sea freight and 11.925

loading, unloading and handling charges associated with the delivery of the imported
goods to the place of importation in terms of fourth proviso to rule 10 (2) of CVR]

Assessable value [CIF value] 1,071.925
Case V
Particulars uUss
FOB Value 1,000
Add: Cost of air transport, loading, unloading and handling charges associated with 200

the delivery of the imported goods to the place of importation is restricted to 20% of
FOB value when transportation of goods is through air [Fifth proviso to rule 10(2) of

CVR]
Cost of insurance 11.25
Assessable value [CIF value] 1,211.25

Chart showing Determination of assessable value after adjustments under Rule 10 [ICAI Valuation Norms]:

FOB Price (Free on Board) XXX
Add: Charges for costs and services as per Rule 10(1) (Excluding charges for Post — importation | xxx
Activities)

Customs FOB XXX

Add: The following adjustments [(a) and (b)] under Rule 10(2)-
(a) Actual cost of transport, loading, unloading and handling charges associated with the | xxx
delivery of the imported goods to the place of importation (In case of air it cannot exceed
20% of Customs FOB value of goods)
If not ascertainable — 20% of the Customs FOB value of goods. In case Customs FOB
value is also not ascertainable, then it will be 20% of [Customs FOB value + Cost of
Insurance]
(b) Actual Cost of insurance XXX
If not ascertainable — 1.125% of the Customs FOB value of goods. In case Customs FOB
value is also not ascertainable then it will be 1.125% of [Customs FOB value + Cost of
transport, loading, unloading and handling charges]
CIF value (Customs FOB value + cost of transport + cost of insurance) being Assessable Value | xxx
for the Purpose of calculating duties of customs

Watch the Demo Lectures, read the reviews on Quora,
Telegram, YouTube, Linkedin etc. No one can beat us in doubt
clearance. Complete IDT in 20 days including self-study.



https://telegram.me/cafinalidtamitjain

Lat Corna Togus te Bud Core

Custom Valuation (Addition & Non Addition) — Quick Revision

As per Rule 10 (1)

Add

Don’t Add

Sales Commission

Buying Commission

Service charges paid to canalizing agent

Container cost & packing charges

Material, components etc. supplied by buyer importer
for free or reduced cost

Tools, dies, moulds etc. used in the production of the
imported goods and supplied by buyer importer for
free or reduced cost

Engineering, development, art work, design work,
plans and sketches undertaken elsewhere other than
in India by buyer importer

Engineering, development, art work, design work,
plans and sketches undertaken in India

Royalty & license fees paid for IPR i.e. price of book
+ royalty, import of dvd = price of goods + royalties

Payment made for right of duplication/reproduction of
books/dvd for subsequent sale of such
duplicated/reproduced items

Post import sales, share of sales proceeds accruing
to the exporter

Dividend payment made to exporter (shareholder) -
on the basis of profit earned

Import of second hand machine - dismantling
charges paid separately

Any post importation activity i.e. installation charge
for installation in India

Import of automobiles - pre delivery inspection
charges paid separately

Import of plant - charges for technical assistance for
installation, commissioning of plant in India paid
separately

Interest on delayed payment subject to charges are
distinguished, it is in writing and if required buyer can
demonstrate

As per Rule 10 (2)

Add

Don’t Add

Ship Demurrage charge, lighterage or barge charges

Transhipment cost i.e. Port to Inland Container
Depot, Port to Port, Airport to Air Freight Stations,
Airport to Airport.

Port/Airport Demurrage Charges.

Cost of transport, loading, unloading and handling
charges associated with delivery of the imported
goods to the place of importation i.e. from New York
port to Mumbai port, then upto Mumbai port. Cost of
loading unloading and handling charges of Mumbai
port not includible but New York port includible.

Rule 11 — Declaration by the importer

(1) The importer or his agent shall furnish —

(a) a declaration disclosing full and accurate details relating to the value of imported goods; and

(b) any other statement, information or document including an invoice of the manufacturer or producer of
the imported goods where the goods are imported from or through a person other than the
manufacturer or producer, as considered necessary by the proper officer for determination of the value

of imported goods under these rules.

(2) The Customs officer has the power to satisfy himself as to the truth or accuracy of any statement,
information, document or declaration presented for valuation purposes.
(3) The provisions of the Customs Act, 1962 relating to confiscation, penalty and prosecution shall apply to
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cases where wrong declaration, information, statement or documents are furnished under these rules.

Rule 12 — Rejection of Declared Value

(1) When the proper officer has reason to doubt the truth or accuracy of the value declared in relation to any
imported goods, he may ask the importer of such goods to furnish further information including documents
or other evidence and if, after receiving such further information, or in the absence of a response of such
importer, the proper officer still has reasonable doubt about the truth or accuracy of the value so declared,
it shall be deemed that the transaction value of such imported goods cannot be determined under the
provisions of sub-rule (1) of rule 3.

(2) At the request of an importer, the proper officer, shall intimate the importer in writing the grounds for
doubting the truth or accuracy of the value declared in relation to goods imported by such importer and
provide a reasonable opportunity of being heard, before taking a final decision under sub-rule (1).

Explanation.- For the removal of doubts, it is hereby declared that:—

(i) This rule by itself does not provide a method for determination of value, it provides a mechanism and
procedure for rejection of declared value in cases where there is reasonable doubt that the declared
value does not represent the transaction value; where the declared value is rejected, the value shall be
determined by proceeding sequentially in accordance with rules 4 to 9.

(ii) The declared value shall be accepted where the proper officer is satisfied about the truth and accuracy
of the declared value after the said enquiry in consultation with the importers.

(iii) The proper officer shall have the powers to raise doubts on the truth or accuracy of the declared value

based on certain reasons which may include —

(a) the significantly higher value at which identical or similar goods imported at or about the same time in
comparable quantities in a comparable commercial transaction were assessed;

(b) the sale involves an abnormal discount or abnormal reduction from the ordinary competitive price;

(c) the sale involves special discounts limited to exclusive agents;

(d) the misdeclaration of goods in parameters such as description, quality, quantity, country of origin,
year of manufacture or production;

(e) the non-declaration of parameters such as brand, grade, specifications that have relevance to value;

(f) the fraudulent or manipulated documents.

Customs Valuation (Determination of Value of Export Goods)

Rules, 2007

Rule 2 — Definitions

(1) Inthese rules, unless the context otherwise requires, -

(a) “goods of like kind and quality” means export goods which are identical or similar in physical
characteristics, quality and reputation as the goods being valued, and perform the same functions
or are commercially interchangeable with the goods being valued, produced by the same person or
a different person; and

(b) “transaction value” means the value of export goods within the meaning of sub-section (1) of section
14 of the Customs Act, 1962 (52 of 1962).

(2) For the purposes of these rules, persons shall be deemed to be "related" only if —
(i) they are officers or directors of one another's businesses;
(i) they are legally recognized partners in business;
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(iii) they are employer and employee;

(iv) any person directly or indirectly owns, controls or holds five per cent or more of the outstanding
voting stock or shares of both of them;

(v) one of them directly or indirectly controls the other;

(vi) both of them are directly or indirectly controlled by a third person;

(vii) together they directly or indirectly control a third person; or

(viii) they are members of the same family.

Explanation | - The term "person" also includes legal persons.
Explanation Il - A sole distributor or a sole agent or a sole concessionaire (by whatever name called) shall be

deemed to be related only when he or it satisfies any of the above mentioned criteria.

Rule 3 — Determination of the method of valuation

(1) Subject to rule 8, the value of export goods shall be the transaction value.

(2) The transaction value shall be accepted even where the buyer and seller are related, provided that the
relationship has not influenced the price.

(3) If the value cannot be determined under the provisions of sub-rule (1) and sub-rule (2), the value shall
be determined by proceeding sequentially through rules 4 to 6.

Rule 4 — Determination of export value by comparison

(1) The value of the export goods shall be based on the transaction value of goods of like kind and quality
exported at or about the same time to other buyers in the same destination country of importation or in
its absence another destination country of importation adjusted in accordance with the provisions of
sub-rule (2).

(2) In determining the value of export goods under sub-rule (1), the proper officer shall make such
adjustments as appear to him reasonable, taking into consideration the relevant factors, including-
a. difference in the dates of exportation,

b. difference in commercial levels and quantity levels,

c. difference in composition, quality and design between the goods to be assessed and the
goods with which they are being compared,

d. difference in domestic freight and insurance charges depending on the place of exportation.

Rule 5 — Computed Value Method (Parallel to Rule 8 of Import Valuation Rule)

The value of the export goods shall be based on computed value, which include:
a. cost of production , manufacture or processing of export goods;
b. charges, if any, for the design or brand;

c. an amount towards profit.

Rule 6 — Residual Method (Parallel to Rule 9 of Import Valuation Rule)

The value shall be determined using reasonable means consistent with the principles and general provisions of
these rules provided that local market price of the export goods may not be the only basis for determining the
value of export goods.
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Rule 7 — Declaration by the Exporter

The exporter shall furnish a declaration relating to the value of export goods in the manner specified in this
behalf.

Rule 8 — Rejection of Declared Value

(1) When the proper officer has reason to doubt the truth or accuracy of the value declared in relation to any
export goods, he may ask the exporter of such goods to furnish further information including documents
or other evidence and if, after receiving such further information, or in the absence of a response of such
exporter, the proper officer still has reasonable doubt about the truth or accuracy of the value so declared,
the transaction value shall be deemed to have not been determined in accordance with sub-rule (1) of rule
3.

(2) At the request of an exporter, the proper officer shall intimate the exporter in writing the ground for
doubting the truth or accuracy of the value declared in relation to the export goods by such exporter and
provide a reasonable opportunity of being heard, before taking a final decision under sub-rule (1).

Explanation - For the removal of doubts, it is hereby declared that-

(i) This rule by itself does not provide a method for determination of value, it provides a mechanism
and procedure for rejection of declared value in cases where there is reasonable doubt that the
declared value does not represent the transaction value; where the declared value is rejected, the
value shall be determined by proceeding sequentially in accordance with rules 4 to 6.

(i) The declared value shall be accepted where the proper officer is satisfied about the truth or
accuracy of the declared value after the said enquiry in consultation with the exporter.

(iii) The proper officer shall have the powers to raise doubts on the declared value based on certain
reasons which may include —

(a) the significant variation in value at which goods of like kind and quality exported at or about
the same time in comparable quantities in a comparable commercial transaction were
assessed.

(b) the significantly higher value compared to the market value of goods of like kind and quality at
the time of export.

(c) the misdeclaration of goods in parameters such as description, quality, quantity, year of
manufacture or production.

Can the value of imported goods | The Supreme Court held that mere existence of alleged computer
be increased if Department fails | printout was not proof of existence of comparable imports. Even if
to provide to the importer, | assumed that such printout did exist and content thereof were true,
evidence of import of identical | such printout must have been supplied to the appellant and it should
goods at higher prices? have been given reasonable opportunity to establish that the import
transactions were not comparable. Thus, in the given case, the value
of imported goods could not be enhanced on the basis of value of
Gira Enterprises v. CCus. 2014 | identical goods as Department was not able to provide evidence of
(307) ELT 209 (SC) import of identical goods at higher prices.

This case establishes the principle that the onus to prove that identical
goods have been imported at a price higher than the value of the goods

declared by the importer, lies with the Department.
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Question & Answer

Q1. XYZ Co. has claimed before the Customs Authority that since the exports of goods in its case attracted no
duty, the value for purposes of Customs Act, 1962 to be declared shall be the value of the goods, which he
expects to receive on sale of goods in the overseas market. Discuss whether the stand taken by XYZ Co. is
correct.

A. The facts of the case are similar to the Supreme Court judgment in the case of M/s. Om Prakash Bhatia v.
CC [2003] 155 ELT 423. The Apex Court observed that for finding the true export value of the goods, section
14 of the Customs Act, 1962 has to be read along with section 2(41) which defines the word ‘value’. Value in
relation to any goods means the value thereof determined in accordance with the provisions of section 14(1).
Section 14 specifically provides that in case of assessing the value of purpose of export, value is to be
determined at the price at which such or like goods are ordinarily sold or offered for sale at the place of
exportation in the course of international trade where the seller and buyer have no interest in the business of
each other and the price is the sole consideration for the sale. Therefore, for determining the export value of the
goods, the method of determining the value under section 14 has to be followed even if no duty is leviable on
the export of goods. Hence, the contention of XYZ Co. in the instant case will be rejected.

Q2. Bill of entry was filed on 27-10-2017. Will you apply exchange rate notified by the Central Board of Indirect
Taxes and Customs on 25-9-2017 or notified on 25-10-20177?

A. According to Section 14, the value shall be calculated with reference to the rate of exchange as in force on
the date on which a bill of entry is presented under section 46. The rates of exchange are notified by the Board
in every week or at other intervals and such rates continue to be in force unless new rates are notified. Hence,
for the bill of entry filed on 27-10-2017, the latest exchange rate notified by Board on 25-10-2017 will be
applicable.

Q3. What shall be the value if there is a price rise between the date of contract and the date of actual
importation?

A. As per the amended section 14(1) of the Customs Act, 1962, the value of imported or export goods shall be
their transaction value. Accordingly, the value of the goods shall be the price of contract (i.e., the transaction
value), even if there is price rise subsequently. Therefore, in case there is price rise between the date of contract
and the date of actual importation or exportation, then, in that case too, the transaction value i.e. price
determined on the date of contract shall be taken, provided that such transaction value is the sole consideration
for the sale and is acceptable. - CCv. Aggarwal Industries Ltd. [2011] 272 ELT 641 (SC).

Q4. C & Co. imported a second — hand machinery and declared transaction value in the Bill of Entry filed for the
purposes of assessment of duty. The Assistant Commissioner ignored the transaction value and based on the
Charted Engineer’s certificate showing that the machinery was in a working condition and had a residual life of
10 years he completed the assessment under Rule 9 of the Customs Import Valuation Rules, 2007 after allowing
maximum depreciation of 70%. Discuss whether the action of the Assistant Commissioner is valid.

A. The facts in this case are similar to the facts in Tolin Rubbers Pvt. Ltd. v. CC [2004] 163 ELT 289 (SC). In
this case, the Supreme Court stated that the value of the goods has to be determined as per Rule 3(1) of the
Customs Valuation Rules, 1988 and only in circumstances specified under Rule 3(2) the transaction value as
per Rule 3(1) has to be rejected and further determination has to be made as per Rule 9. The assessing authority
had not provided any reasons for rejecting the transaction value.
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Hence, the Bill of Entry made by the company and the transaction value as declared by it had to be accepted
by the Department. Applying the same, it could be said that the action of the Assistant Commissioner in the
instant case is not valid in law.

Q5. Rl is an indenting agent of an Italian company. The agreement provides for payment of 20% commission

on imported equipments supplied by RI to users in India. However, in respect of RI's own requirements of the

equipment supplied by the Italian company no commission was payable as there was to be no value addition
by the indenting agent. The department wants to enhance the value of the imports by 20% as according to them
the Indenting Agent is a ‘Related person’. Examine briefly whether the stand taken by the Department is correct.

A. The agent M/s. RI gets 20% commission for sale effected through him, but no commission is allowable in

case of imports made by it. The Customs authorities want to load the value of imports made by M/s. Rl by such

20%. The Customs authorities cannot enhance the value of imports by 20% due to the following reasons: —

(a) Related person: A mere indenting agent doesn'’t fall within the definition of ‘related person’ given under rule
2 (2) of the valuation rules.

(b) Rule 10(1): According to Rule 10(1), cost and services incurred by the buyer, value of any proceeds of
subsequent sale or use of imported goods that flows directly and indirectly to the seller and also for any
payment made by the buyer to the exporter as a condition of sale shall be added to the price actually paid
or payable for imported goods.

In this case, the importer — buyer is RI. The 20% commission is receivable by RI on sales effected through
it, it is neither incurred by RI nor it is paid by RI to the exporter — Italian company. Further, there is no
allegation that any part of the proceeds of subsequent sale or use of imported equipments flows directly
and indirectly to the exporter — company.

The same view has been upheld by tribunal in Mittal International v. CC [2002] 145 ELT 667 (Tri. — Del.)

Q6. The assessee M Ltd. entered into a joint venture with a foreign collaborator ‘N’ for promotion and selling
antennas, accessories and other communication equipment. The agreement between them indicates that ‘N’
owned majority of equity shares in M Ltd. Technical services were provided by ‘N’ to M Ltd. for various functions
that were carried out in respect of manufacturer of antenna system in India, for which technical service fee was
paid to ‘N’ by M Ltd. Based on the above facts, the department opined that both M Ltd. and ‘N’ were related
person in terms of Rules 2(2) (i) and 2(2)(iv) of the Customs Valuation (Determination of Value of Imported
Goods) Rules, 2007 and that the technical fee paid by M Ltd was includible in the assessable value of the
imported components in terms of Rule 10(1)(c) of the Rules. Decide referring to decided case law.

A. The Department was not able to prove that the relationship between the assessee and the foreign
collaborator had influenced the value of the imported goods.

As per the Explanation to Rule 10(1) of the Customs Import Valuation Rules, 2007, any royalty or licence fee or
any other payment made for a process, which is carried out on the imported goods after importation thereof,
shall be included in the assessable value of imported goods, if the same is related to the imported goods and
is paid as a condition of sale.

In this case, M Ld. had imported antenna parts from N and has paid technical fees to N for various functions to
be carried out on such imported antenna parts for manufacturer of antenna system in India. Though this
technical fee relates to a post importation activity, the same is includible in assessable value of imported antenna
parts in view of express provisions of the said explanation.

Q7. Discuss includability to assessable value under Customs Act, 1962 of the following payments made by an
importer to the overseas supplier of a second hand plant in India:
(i) Dismantling charges for removing the second hand plant at the supplier’s place and shipping to the Indian
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importer.

(ii) Fees for supervision of erection and commissioning of plant in India. For this purpose, the foreign supplier
deputed their technicians in India.

(iii) Payments for tools, dies and moulds (imported along with the plant) for use in connection with the

manufacture of excisable goods on successful commissioning of the plant.

(iv) Lumpsum payment and annual royalty for transfer of technical knowhow for manufacturing goods.

A. For computing assessable value under Customs Act, 1962 —

(i) Dismantling charges for removing the second hand plant at the supplier’s place and then exporting to India
is a payment which can be linked to the import of plant and such payment appears to be a payment as a
condition of sale of the imported plant. Therefore, such payment shall be included in arriving at value of
second hand plant for customs duty purposes.

(ii) The payment of fee for supervision of erection and commissioning of the plant in India is in the nature of
post import and has nothing to do with the activity of import of second hand plant and the same is not
again, liable to customs duty. However, if the same is a condition of sale, then the same shall form part of
the transaction value.

(iii) Such payment will be included in the assessable value of goods. The purpose behind import of such tools,
dies, etc. is irrelevant here.

(iv) The royalty doesn'’t relate to imported goods being plant, it relates to manufacture of goods in India.

Hence, the same is not includible.

Q8. Discuss the includability or otherwise of the following payments made by an importer to the overseas

supplier of an imported machine / equipment, to the assessable value of goods imported.

(i) Process licence fee and technology transfer fees.

(i) Dismantling charges for removing the machine (before shipment to India) at the foreign supplier’s site.

(iii) Training charges paid to supplier, for imparting training to the Indian company’s personnel, on how to
use the equipment. Your answer shall be with reference to Section 14 of the Customs Act, 1962.

A. In view of CC v. Essar Gujarat Ltd. [1996] 88 ELT 609 (SC) —

(i) Process licence fee and technology transfer fees is includible, as the same is related to imported
goods / machine and is payable as a condition of sale of the imported goods, being machine.

(i) Dismantling charges for removing the second hand plant at the supplier’s place and then exporting to
India is a payment which can be linked to the import of plant and such payment appears to be a payment
as a condition of sale of the imported plant. Therefore, such payment shall be included in arriving at value
of second hand plant for customs duty purposes.

(iii) Training charges paid to supplier, for imparting training to the Indian company’s personnel, or how to use
the equipment is not includible, as the same is a post importation activity. However, if the same is a
condition of sale, the same will form part of the transaction value under rule 10 in view of Explanation to
Rule 10.

Q9. Examine the validity of the following statements with reference to the Customs Act, 1962 giving brief

reasons:

(i) Service charges paid to canalizing agent are not includible in the assessable value of imports.

(i) Design and engineering charges are includible in the assessable value of the imported goods only if the
goods imported are specifically manufactured on the basis of the design and engineering specification
provided by the importer.

(ii) Inspection charges are not includible in the assessable value of the imported goods, if contract does not
specify for certification by an independent agency.
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A. With reference to the Customs Act, 1962, the validity of the statements are —

(i) The statement is not valid: Since the canalizing agent is not the agent of the importer nor does he represent
the importer abroad, purchases by canalizing agency from foreign seller and subsequent sale by it to
Indian importer are independent of each other. Hence, the commission or service charges paid to the
canalizing agent are includible in the assessable value as these cannot be termed as buying commission.
— Hyderabad Industries Ltd. v.UOI [2000]115 ELT 593 (SC)

(i) The Supreme Court in Andhra Petro chemical v. CC [1997] 90 ELT 275 (SC) has held that, Design and
engineering charges are includible in the assessable value when goods imported are specially

manufactured on the basis of design and engineering specifications.

Post-importation design and engineering charges — Includible, if related to imported goods and paid as a
condition of sale: Designing and engineering charges which have gone into erection, commissioning and
supervision or short — term and long-term tests of machinery/ equipments in India or the value of the
drawings and documents for use during construction, erection, assembly etc. of imported goods, which is
relatable to post import activity, will be includible in the value of imported goods if the same is paid as
condition of sale of imported goods.

(iii) The statement is valid. Where there is no requirement in the contract for independent inspection and the
inspection is carried out by foreign supplier on his own and is not required for the purpose of fulfilling the
condition of the contract, then such charges incurred on inspection are not includible in assessable value.
— Bombay Dyeing & Mfg. v. CC [1997] 90 ELT 276 (SC)

Q10. The importer entered into contract for supply of crude sunflower seed oil @ U.S. $ 435 C.I.F./ Metric ton.
Under the contract, the consignment was to be shipped in the month of July, 2017. The period was extended
by mutual agreement and goods were shipped on 5th August, 2017 at old agreed price. In the meanwhile, the
international prices had gone up due to volatility in market and other imports during August, 2017 were at higher
prices. Department sought to increase the assessable value on the basis of the higher prices as
contemporaneous imports. Decide whether the contention of the department is correct.

A. The facts of the case are similar to that in case of CC v. Aggarwal Industries Ltd. [2011] 272 ELT 641 (SC).
According to Rule 12 of Custom Valuation Rules, 2007, if the proper officer has a reason to doubt the truth or
accuracy of the declared value, then he can call for information from importer and if he is still not satisfied, only
then such value can be rejected. Merely on basis of suspicion regarding correctness of invoice produced by an
importer, the transaction value cannot be rejected.

In the present case, the contract could not be performed in July 2017 and the same was shipped in August
2017. The importer paid contracted price only, though subsequently oil price increased drastically.

There was no collusion between importer and foreign supplier and the transaction so entered was genuine and
the condition of Rule 3(2) were also satisfied.

So, merely because there is difference between contract price and price prevalent at the time of importation,
the same cannot form the basis of rejection of transaction value. Contract price shall be acceptable. The
contention of the Department is not correct.

Q11. M/s. Hind IT Co. imported laptops with Hard Disc Drivers (HDD) preloaded with operating software like
Windows XP, XP home etc. The department has claimed that the said laptop along with the operating software
was classifiable and assessable as a single unit. It is the claim of the assessee that the software loaded HDD
should be classified and assessed separately as an exemption is available as per notification issued under
section 25(1) of the Customs Act, 1962. Decide with a brief not whether the action proposed by the department
is correct in law.
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A. The action proposed by the Department is correct in law. The facts of the case are similar to CC v. Hewlett
Packard India Sales (P) Ltd. [2007] 215 ELT 484 (SC). In this case, the Supreme Court observed that the pre
—loaded operating system recorded in HDD in the laptop (item of import) forms an integral part of the laptop as
the laptop cannot work without the operating system. A laptop without an operating system is like an empty
building. Hence, laptop should be treated as one single unit and assessed accordingly. However, if the operating
system had been imported as packaged software like an accessory, then the benefit of exemption notification
would have been available on it.

Q12. Miss Priya imported certain goods weighing 1,000 Kgs. with CIF value US $ 45,000. Exchange rate was

1 US $ = Rs.65 on the date of presentation of bill of entry. Basic customs duty is chargeable @ 10% and SWS

is applicable. IGST is 18% and GST compensation cess in NIL. As per Notification issued by the Government

of India, anti — dumping duty has been imposed on these goods. The anti — dumping duty will be equal to

difference between amount calculated @ US $ 60 per kg. and ‘landed value’ of goods. You are required to

compute custom duty and anti — dumping duty payable by Miss Priya.

A. The following points are to be taken note of —

(i) For the purposes of the notifications imposing anti — dumping duty, “landed value” means the assessable

value as determined under the Customs act, 1962 and includes all duties of customs except duties levied
u/s 3, 8B, 9 and 9A of the said Customs Tariff Act, 1975.

(i) No SWS is imposable on anti — dumping duty.

CIF Value of the consignment (in Rs.) [US $ 45000 X 65] [Assessable Value] 29,25,000
Add: Basic Customs Duty @ 10% 2,92,500
Add: SWS @ 10% on Basic Customs Duty 29,250
Landed Value / Cost of the goods 32,46,750
Add: Anti-dumping duty [Cost of commodity for the purposes of anti — dumping notification]

[1000Kg. X US $ 60 per Kg. X Rs. 65 per dollar — Landed Value — Rs. 32,46,750] 6,53,250
Value for purpose of IGST 39,00,000
Add: IGST u/s 3(7) of the CTA, 1975 [18/% of Rs. 39,00,000] 7,02,000
Total duties payable [Rs. 2,92,500 + Rs. 29,250 + Rs. 6,53,250 + Rs. 7,02,000] 16,77,000

Q13. Ganga Ltd., an Indian company located at Jaipur, imported into Indian certain commodities in July, 2018
from a country which is covered by a Notification issued under Section 9A of the Customs Tariff Act, 1975. The
relevant particulars relating to import are as follows:
0] CIF value of the consignment — US $ 35,000

(ii) Quantity imported — 700 Kgs.

(i)  Exchange rate applicable — US $ 1 = Rs. 62

(iv) Basic Customs Duty (BCD) — 20%

(v)  As per the Notification, the anti — dumping duty leviable will be 75% of the difference between the cost

of the commodity calculated @ US $ 80 per kg. and the landed value of the commodity as imported.

(vi) IGST is 12% and GST compensation cess is NIL.
You are required to calculate the amount of total Customs duty (including anti — dumping duty) payable by
Ganga Ltd.
Note: SWS may be adopted, wherever applicable. Working notes with brief reasons should form part of the
answer.

A. Computation of total customs duty payable (amount in Rs.):
Computation of Landed Value:

Total CIF value in INR = US $ 35,000 x Rs. 62 being Assessable Value [A] 21,70,000
Basic customs duty (BCD) @ 20% [B] 4,34,000
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SWS @ 10% on BCD (rounded off) [C] 43,400
Landed Value / Cost of the goods [D] 26,47,400
Add: Anti-dumping duty (See Note) [E] 6,18,450
Value for purpose of IGST [F] 32,65,850
Add: IGST u/s 3(7) of the CTA, 1975 [12% of Rs 32,65,850] [G] 3,91,902
Total customs duty payable [(B) + (C) + (D) + (E) + (G)] 14,87,752
Note: Computation of Anti — dumping duty payable:
Cost of commodity = 700Kg X US $ 80 X Rs. 62 34,72,000
Less: Landed value of goods 26,47,400
Difference [D] 8,24,600
Anti — dumping duty (rounded off) [(E) = 75% of (D)] 6,18,450

Q14. From the particulars given below, find out the assessable value of the imported goods under the Customs

Act, 1962:
Particulars Uss$
(1) Cost of the machine at the factory of the exporting country 10,000
(2) Transport charges incurred by the exporter from his factory to the port for shipment 500
(3) Handling charges paid for loading the machine in the ship 50
(4) Buying commission paid by the importer 50
(5) Freight charges from exporting country to India 1,000

(6) Exchange rate to be considered: 1 $ = Rs60
A. Computation of Assessable Value of the Imported Goods —

Cost of the machine at the factory of the exporting country $ 10,000.00
Transport charges incurred by the exporter from his factory to the port for shipment | $ 500.00
[WN -2]

Handling charges paid for loading machine in ship $ 50.00
FOB Value $ 10,550.00
Buying commission paid by the importer [WN — 1] $ Nil
Freight charges from exporting country to India $ 1,000.00
Insurance Charges @ 1.125% of FOB [WN-3] $ 118.69
CIF Value $ 11,668.69
CIF Value in Indian Rs. (CIF Value x Rs.60) being Assessable Value (Rounded off) | Rs. 7,00,121.00

Working Notes:

(1) Buying commission is not included in the assessable value as per Rule 10(1)(a) (i) of the Customs Valuation
Rules, 2007.

(2) Transport charges incurred by the exporter from his factory to the port for shipment have been included as
it is logical to presume that the same have been recovered separately from the importer.

(3) Insurance charges have been included @ 1.125% of FOB value of goods.

Q15. Computation of assessable value & customs duty:

(1) Vishal Industries imported goods from U.S.A., CIF Value bearing US $ 2600. Air freight 500 US $,
insurance cost 100 US $, landing charges are not ascertainable.

(2) Date of bill of entry is 25-09-2018 and basic custom duty on this date is 10% and exchange rate notified
by Central Board of Indirect Taxes and Customs in US $ = Rs. 62.

(3) Date of entry inward is 21-10-2018. Basic customs duty on this date is 20% and exchange rate notified
by Central Board of Indirect Taxes and Customs in US $ 1= Rs. 60.

(4) Integrated tax under section 3 (7) of the Customs Tariff Act is 12%. Compute the assessable value and
amount of total customs duty payable under the Customs Act, 1962. Make suitable assumptions, where
required. Working notes should form part of your answer.
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A. Computation of Assessable value and customs duty payable thereon:

CIF Value $ 2,600
Less: Air freight $ 500
Less: Insurance $ 100
FOB $ 2,000
Add: Air freight (2,000 X 20%) [WN — 1] $ 400
Add: Insurance (Actual) $ 100
CIF value being Assessable Value for customs purposes $ 2,500
Exchange rate [WN -2] Rs. 62
Assessable value in Indian Rupees = US $ 2,500 X Rs. 62 Rs. | 1,55,000
Add: Basic custom duty @ 20% (Rs. 1,55,000 X 20%) [WN — 3] Rs. 31,000
Add: SWS @ 10% of BCD 3,100
Total for Integrated Tax Rs. | 1,89,100
Add: Integrated tax leviable u/s 3(7) @ 12% (Rs. 1,89,100 X 12%) Rs. 22,692
Total customs duty payable (Rs. 31,000 + Rs. 3,100 + Rs. 22,692) (rounded off) Rs. 56,792

Working Notes:

(1) In case of goods imported by air, freight cannot exceed 20% of FOB price — Rule 10 of Customs Valuation
Rules.

(2) Rate of exchange notified by CBFC on the date of filing of bill of entry to be considered — Section 14 of the
Customs Act, 1962.

(3) Rate of duty will be rate in force on the date of presentation of bill of entry or on the date of arrival of the
aircraft, whichever is later — Section 15 of the Customs Act, 1962.

Q16. 15000 Chalices were imported for charitable distribution in India by XY Charitable Trust. The Trust did not
pay either for the cost of goods or for the design and development charges, which was borne by the supplier.
Customs officer computed its FOB value at US $ 20,000 (including design and development charges), which
was accepted by the Trust. Other details obtained were as follows:

Particulars Amount
Freight paid (air) (in USD) 4,500
Design & Development charges paid in USA (in USD) 2,500
Commission payable to an agent in India (in Rs.) 12,500
Exchange rate and rate of basic duty notified by CBIC is as follows:

Date of Bill of Entry BCD Exchange Rat in Rs.

08-09-2018 20% 60

Date of Entry Inward BCD Exchange Rate in Rs.

30-09-2018 30% 62
While the inter — bank rate was 1 USD = Rs. 63
Integrated Tax payable u/s 3(7) of the Customs Tariff Act, 1975 12%
SWS as applicable

Compute the Assessable value and amount of total customs duty payable under the Customs Act, 1962. Make
suitable assumptions where required. Working notes should form part of your answer.
A. Computation of assessable value and customs duty payable thereon —

Particulars Amount
FOB value computed by Customs Officer (including design and development charges) (in 20,000.00
UsS )
Exchange rate (for 1 US $) [Rate of exchange notified by CBFC on the date of filing of bill 60.00
of entry to be considered — Section 14 of the Customs Act, 1962]
FOB Value in Indian Rupees 12,00,000.00
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C] (rounded off)

Add: Commission payable to agent in India 12,500.00
Customs FOB Value 12,12,500.00
Add: Air freight (Rs. 12,12,500 X 20%) [In case of goods imported by air, freight cannot | 2,42,500.00
exceed 20% of Customs FOB value — Rule 10 Customs Valuation Rules]

Add: Insurance (1.125% of Rs. 12,12,500) [Insurance charges, when not ascertainable, 13,640.63
have to be included @ 1.125% of Customs FOB value of goods — Rule 10 of Customs

Valuation Rules]

CIF value for customs purposes being Assessable Value 14,68,640.63
Add: Basic custom duty @ 30% (Rs. 14,68,640. 633 X 30%) [Rate of duty will be the rate in

force on the date of presentation of bill of entry or on the date of arrival of the aircraft,

whichever is later — Section 15 of the Customs Act, 1962] [A] 4,40,592.19
Add: SWS @ 10% of Rs. 4,40,592.19 [B] 44,059.21
Total for Integrated Tax 19,53,292.03
Add: Integrated tax leviable u/s 3(7) of Customs Tariff Act (CTA) @ 12% (Rs. 19,53,292.03 | 2,34,395.04
x 12%) [C]

Total customs duty payable (Rs. 4,40,592.19 + Rs. 44,059.21 + Rs. 2,34,395.04) [A+ B + | 7,19,046.44

Q17. Mr. Backpack imported goods from UK supplier by air, which was contracted on CIF basis. However, there
were changes in prices in the international market between the date of contract and actual importation. As a

result of several negotiations, the parties agreed for a negotiated price payable as follows:

Particulars Contract Price (E) Changed Price (£) Negotiated Price (£)
CIF Value 5,000 5,800 5,500
Air Freight 300 600 500
Insurance 500 650 600

Other details for computing assessable value and duty payable are as tabled below:
Particulars Amount (£)

Vendor inspection charges (not required for making the goods ready for shipment)
Commission payable to local agent 1% of FOB in local currency

600

Date of Bill of Entry Basic Customs Duty Exchange rate in Rs. (notified by CBIC)
18-02-2018 10% 102
Date of arrival of aircraft Basic Customs Duty Exchange rate in Rs. (notified by CBIC)
15-02-2018 15% 98

*Inter — bank rate 1 UK Pound = Rs. 106
Compute the assessable value and calculate basic customs duty payable by Mr. Backpack.
A. Computation of assessable value and calculate basic customs duty payable —

Less: Air freight
Less: Insurance
FOB Value

Freight [WN — 3]
Insurance — Actual

Value in Rupees

CIF value (negotiated price) [WN -1]

Add: Vendor inspection charges [WN -2]

Exchange rate is Rs. 102 per £ [SN-4]

5,500.00
500.00
600.00

4,400.00
500.00
600.00

5,500.00

th thththtthtthrthih

Rs. | 5,61,000.00
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Add: Commission payable to local agent [1% of FOB] = (US $ 4,400 X Rs. 102) x 1% | Rs. | 4,488.00
[WN-5]

CIF Value being Assessable Value Rs. | 5,65,488.00
Add: Basic custom duty @ 10% (Rs. 5,65,488 x 10% [WN-6] Rs. | 56,548.80
Add: SWS (10% of Rs. 56,548.80) Rs. | 5,654.88
Customs duty payable [rounded off] Rs. | 62,203.68

Working Notes:

(1) The value of the imported goods is the transaction value, which means the price actually paid or payable
for the goods. In this case, since the contract was re — negotiated and the importer paid the re — negotiated
price, the transaction value would be such re — negotiated price and not the contract price.

(2) Where there is no requirement in the contract for independent inspection and the inspection is carried out
by foreign supplier on his own and is not required for the purpose of fulfilling the condition of the contract,
then such charges incurred on inspection are not includible in assessable value — Bombay Dyeing & Mfg. v.
CC [1997] 90 ELT 276 (SC)

(3) In case of goods imported by air, freight cannot exceed 20% of FOB price. Since actual freight is not more
than 20% of FOB value, actual air freight is considered as per Rule 10(2) of Customs Valuation Rules.

(4) Rate of exchange notified by CBIC on the date of filing of entry to be considered — Section 14 of the Customs
Act, 1962.

(5) Local agent’s commission is includible in the assessable value as per Rule 10(1)(a)(i).

(6) Rate of duty will be the rate of force on the date of presentation of bill of entry or on the date of arrival of the
aircraft, whichever is later — Section 15 of the Customs Act, 1962.

Q18. Compute the assessable value of the machine imported by M/s. Exports India Pvt. Ltd. under the Customs
Act, 1962.

FOB price of the machine [US $] 10,000

Air freight paid [US $] 2,500

Insurance for transit of machine Not Ascertainable
Cost of development work in India (Rs.) 40,000

Local agent’s commission (Rs.) 10,000

Cost of local transport (Rs.) 5,000

Exchange rate applicable US $ 1 = Rs. 60. Provide explanation for your answer.
A. Computation of Assessable Value —

FOB price of the machine $ 10,000.00
Exchange rate to be applied in 1 US $ = Rs. 60, as notified by CBFC Rs. 60.00
FOB price in Indian Rupees Rs. | 6,00,000.00
Add: Commission to the Agent (since not buying commission, hence includible) Rs. | 10,000.00
Customs FOB Value Rs. | 6,10,000.00

Add: Air freight (Actual Air freight i.e. Rs. 2,500 x 60 = Rs. 1,50,000 cannot exceed 20% | Rs. | 1,22,000.00
of Customs FOB value of the goods.)
Add: Insurance charges @ 1.125% of the Customs FOB Value Rs. 6,862.50
Total CIF Value being Assessable Value Rs. | 7,38,862.50
Working Notes:

(1) Cost of local transport is not includible in assessable value as it is a post important activity.

(2) Cost of development work in India is not includible in the assessable value [Rule 10(1)(b)].

Q19. Determine the assessable value for the purpose of Customs Act, 1962 from the following information in
respect of import of a machine from UK:

FOB Value £ 6,000

Air Freight £ 1,500
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Design and development charges paid in UK £ 500
Design and development charges paid in India £ 10,000

Commission paid to local agent 1% of FOB Value

Date of Bill of Entry 10-4-2018 (Exchange rate notified by CBIC £ 1 = Rs. 100)

Date of Entry Inward 20-4-2018 (Exchange rate notified by CBIC £ 1 = Rs. 95)

Insurance charges are not ascertainable. Make assumptions where required and provide suitable explanations.
A. Computation of Assessable Value under the Customs Act, 1962 —

FOB Value £ 6,000.00
Add: Design and development charges paid in UK [WN -1] £ 500.00
Add: Commission to the Agent @ 1% of FOB Value [WN - 2] £ 60.00
Customs FOB value 6,560.00
Add: Air freight (restricted to 20% of Customs FOB value of goods) £ 1,312.00
Add: Insurance charges (1.125% of Customs FOB) (since not ascertainable) £ 73.80
CIF value £ 7,945.80
Exchange rate to be applied is 1 Pound = Rs. 100, prevalent on date of bill of entry | Rs. 100
Total CIF value in Indian Rs. Being Assessable Value Rs. 7,94,580.00

Working Notes:

(1) Design & development charges paid in India have not been considered on the presumption that the same
have been paid for design & development work undertaken in India. Rule 10(1)(b) of the Customs Valuation
Rules provides for inclusion of only those design & development charges which have been paid for design
& development work undertaken elsewhere than in India.

(2) Local agent’s commission is includible in the assessable value as per Rule 10(1)(a)(i).

Q20. Compute the assessable value and Custom duty payable from the following information
(i) FOB value of machine — 8,000 UK Pounds
(i) Freight paid (air) — 2,500 UK Pounds
(i) Design and development charges paid in UK — 500 UK Pounds
(iv) Commission payable to local agent @ 2% of FOB in India Rs.
(v) Date of bill of entry — 24-10-2018 (Rate BCD 20%, Exchange rate as notified by CBIC Rs. 100 per UK
Pound)
(vi) Date of entry inward — 20-10-2018 (Rate BCD 18%, Exchange rate as notified by CBIC Rs. 95 per UK
Pound)
(vii) Integrated tax payable @ 12%
(viii) GST Compensation cess — NIL
(ix) Insurance charges actually paid but details not available.
A. Computation of Assessable value & customs duty —

FOB cost £ 8,000
Add: Design and development charges paid in UK £ 500
Total £ 8,500
Exchange rate to be applied is 1 £ (Pound) = Rs. 100, as notified by CBIC Rs. 100
Total sum in Indian Rs. Rs. 8,50,000
Add: Commission to the Agent @ 2% of FOB cost x Rs. 100 per pound Rs. 16,000
FOB Value as per customers Rs. 8,66,000
Add: Insurance charges (1.125% of customs FOB) Rs. 9,742.50
Add: Air freight (20% of customs FOB) Rs. | 1,73,200.00
Total CIF Value being Assessable Value Rs. | 10,48,942.50
Add: Basic Customs duty @ 20% [1] Rs. | 2,09,788.50
Add: SWS @ 10% [2] 20,978.85
Total for Integrated tax leviable u/s 3(7) Rs. | 12,79,709.85
Add: Integrated tax u/s 3(7) @ 12% [3] Rs. | 1,53,565.18
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Total imported cost (rounded off) Rs. | 14,33,275,03
Total customs duty payable — [1] + [2] + [3] (rounded off) Rs. | 3,84,332.53

Q21. Compute the duty payable under the Customs Act, 1962 for an imported equipment based on the following
information:
(i)  Assessable value of the imported equipments US $ 10,100.
(i) Date of Bill of Entry 25-4-2018 basic customs duty on this date 20% and exchange rate notified by the
Central Board of Indirect Taxes and Customs US $ 1 = Rs. 65.
(iii) Date of Entry inwards 21-4-2018 Basic customs duty on this date 16% and exchange rate notified by
the Central Board of Indirect Taxes and Customs U $ 1 = Rs. 50.
(iv) Integrated tax payable under Section 3(7) of the Customs Tariff Act, 1975: 12%.
(v) GST Compensation Cess: NIL
(vi) SWS @ 10%.
Make suitable assumptions where required and show the relevant workings and round off you answer to the
nearest Rupee.
A. The relevant computations are shown below —

Assessable Value $ 10,100
Exchange rate to be applied is 1 Pound = Rs. 65, as notified by CBIC Rs. 65
Assessable value Rs. | 6,65,500.00
Add: Basic Customs duty @ 20% [1] Rs. | 1,33,100.00
Add: SWS @ 10% [2] 13,310.00
Total for Integrated tax leviable under section 3(7) Rs. | 8,11,910.00
Add: Integrated tax u/s 3(7) @ 12% [3] Rs. 97,429.20
Total imported cost (rounded off) Rs. | 9,09,339.20
Total customs duty payable = [1] + [2] + [3] (rounded off) Rs. | 2,43,839.20

Q22. Infotech limited has imported a machine from Japan at an FOB cost of 50,000 yen (Japanese). The other
expenses incurred are as follows:
(i)  Freight from Japan to Indian Port 5,000 yen;

(ii) Insurance paid to insurer in India Rs. 2,500;

(iii) Designing charges paid to consultancy firm in Japan 7,500 yen;

(iv) M/s. Infotech spent Rs. 25,000 in India for development work connected with the machine;

(v)  Transportation cost from India Port to Factory Rs. 7,500;

(vi) CBIC had announced exchange rate of 1 yen = Rs. 0.60 by Notification under Section 14(3) of the

Customs Act, 1962. The exchange rate prevailing on that day in the market was = Rs. 0.61;

(vii) M/s. Infotech made payment to the Bank based on an exchange rate of 1 yen = Rs. 0.62;
(vii)  The commission payable to the agent in India was at 5% of the FOB price in Indian Rs.
Clearly showing your workings to arrive at the total Assessable value in Rs. For purposes of levy of customs

duty.

A. Computation of assessable value —
FOB cost Yen 50,000
Add: Design charges Yen 7,500
Add: Freight Yen 5,000
Total Yen 62,500
Exchange rate to be applied is 1 yen = Rs. 0.60, as notified by CBIC Rs. 0.6
Total sum in Indian Rs. Rs. 37,500.00
Add: Commission to the Agent [5% of FOB value of good] i.e. [5% of (50,000X0.6] Rs. 1,500.00
Add: Insurance charges Rs. 2,500.00
Total CIF Value being Assessable value Rs. 41,500.00
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Q23. Compute the assessable value for purpose of determination of Customs duty from the following date:

uss
Machinery imported from USA by air (FOB price) 4,000
Accessories compulsorily supplied along with the machinery 1,000
Air freight 1,200
Insurance charges Actual not available
Local agent’s commission to be paid in Indian Currency Rs. 9,300
Transportation from Indian Airport to factory Rs. 4,000
Exchange rate US $ 1 = Rs. 60. Provide explanation where necessary.
A. Computation of Assessable Value of Machinery and Accessories —
Particulars Accessories Machinery
uss$ Uss$
FOB price 1,000.00 4,000.00
Exchange rate to be applied is 1 $ = Rs. 60, as natified by CBIC Rs. Rs.
Total sum in Indian Rs. 60,000.00 2,40,000.00
Add: Commission to the Agent [Allocated on pro rate basis = 60,000 : 1,860.00 7,440.00
2,40,000]
Customs FOB value in Indian Rupees 61,860.00 2,47,440.00
Add: Air freight (restricted to 20% of Customs FOB value of goods) 12,372.00 49,488.00
Add: Insurance charges @ 1.125% of the Customs FOB Value 695.93 2,783.70
Total CIF Value being Assessable Value 74,927.93 2,99,711.70

Working Notes:

(1) Since the price of the accessories is not included in the price of the machinery and is charged separately,
the accessories will not be charged at the same rate as applicable to the machinery. Hence, separate
assessable values for the machinery and accessories have been computed.

(2) Transportation charges from Indian airport to factory of importer are not includible in the assessable value.

Q24. A material was imported by air at CIF price of 5,000 US $. Freight paid was 1,500 US $ and insurance
cost was 500 US $. The banker realized the payment from importer at the exchange rate of Rs. 61 per dollar.
Central Board of Indirect Taxes and Customs notified the exchange rate as Rs. 60 per US $. Find the value of
the material for the purpose of levying duty.

A. Computation of assessable value —

CIF value Uss$ 5,000.0
Less: Air freight Uss$ 1,500.0
Insurance charges Uss 500.0
FOB value Uss$ 3,000.0
Add: Air Freight restricted to 20% of FOB value Uss 600.0
Insurance charges (actual) Uss$ 500.0
CIF value (for customs purposes) Uss$ 4,100.0
CIF Value in Indian Rs. (CIF Value in US $ x Rs. 60 per US $) being Assessable

Value Rs. 2,46,000.0

Q25. An importer imported some goods for subsequent sale in India at $ 12,000 on CIF basis. Relevant
exchange rate as notified by the Central Government / CBIC and RBI was Rs. 60 and Rs. 60.50 respectively.
The item imported attracts basic duty at 10%. Integrated tax @ 12%. GST compensation cess — Nil. Arrive at
the Assessable value and the total duty payable thereon.

A. The solution is as follows:

| CIF value [$ | 12000 |
Watch the Demo Lectures, read the reviews on Quora,
Telegram, YouTube, Linkedin etc. No one can beat us in doubt
clearance. Complete IDT in 20 days including self-study.



t%j?' https://telegram.me/cafinalidtamitjain

Lat Corne Togetw to Burkd Corene

Exchange rate to be applied is 1 $ (Dollar) = Rs.60, as notified by CBIC Rs. 60
Total CIF Value in Indian Rs. Being Assessable value Rs. | 7,20,000.00
Add: Basic Customs duty @ 10% [1] Rs. | 72,000.00
Add: SWS @ 10% [2] Rs. 7,200.00
Total for Integrated tax leviable u/s 3(7) Rs. | 7,99,200.00
Add: Integrated tax u/s 3(7) @ 12% [3] Rs. | 95,904.00
Total imported cost (rounded off) Rs | 8,95,104.00
Total customs duty payable = [1] + [2] + [3] (rounded off) Rs. | 1,75,104.00

Q26. XYZ Industries Ltd., has imported certain equipment from Japan at an FOB cost of 2,00,000 Yen
(Japanese). The other expenses incurred by M/s. XYZ Industries in this connection are as follows:
(a) Freight from Japan to Indian port: 20,000 Yen
(b) Insurance paid to Insurer in India : Rs. 10,000
(c) Designing charges paid to Consultancy firm in Japan : 30,000 yen
(d) M/s. XYZ Industries had expended Rs. 1,00,000 in India for certain development activities with respect
to the imported equipment.
(e) XYZ Industries Ltd. had incurred road transport cost from Mumbai port to their factory in Karnataka: Rs.
30,000
() The Central Board of Indirect Taxes and Customs had notified for purpose of Section 14(3) of the
Customs Act, 1962 exchange rate of 1 yen = Rs. 0.6948
(g) The inter bank exchange rate was 1 yen = Rs. 0.60
(h) M/s. XYZ Industries had effected payment to the Bank based on exchange rate 1 yen = Rs. 0.6150
(i) The commission payable to the agent in India was 5% of FOB cost of the equipment in Indian Rs.
Arrive at the assessable value for the purposes of Customs duty under the customs Act, 1962 providing brief
notes wherever required with appropriate assumptions.
A. Computation of assessable value —

FOB cost Yen 2,00,000
Add: Freight from japan to Indian port Yen 20,000
Add: Design charges paid to Consultancy firm in Japan Yen 30,000
Total Yen 2,50,000
Exchange rate to be applied is 1 Japanese yen = Rs0.6948, as notified by CBIC Rs. 0.6948
Total sum in Indian Rs. Rs. 1,73,700.00
Add: Insurance charges paid in Indian Rs. Rs. 10,000.00
Add: Commission to the Agent @ 5% of FOB value (5% of 200,000.00 x 0.6948) Rs. 6,948.00
Total CIF Value being Assessable Value Rs. 1,90,648.00

Working Notes:

(1) Rule 10(1) (b)(iv) of the Customs Valuation (Determination of Value of Imported Goods) Rules, 2007 inter
alia provides that value of development work undertaken elsewhere than in India is includible in the value of
the imported goods. Thus, development charges paid for work done in India have not been included for the
purposes of arriving at the assessable value.

(2) As per Rule 10(2)(a) of the Customs Valuation (Determination of Value of Imported Goods) Rules, 2007, the
cost of transport of the imported goods up to the place of importation is includible for the purpose of valuation.
Thus, transport cost from Mumbai port (place of importation) to the factory in Karnataka has not been
considered for the purpose of customs valuation.
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Q27. Assessable value of an item imported is Rs.1,00,000. Basic customs duty is 20%, Integrated tax is 12%,
SWS is 10% on customs duty. No GST compensation Cess is leviable. Compute the amount of total customs
duty payable. Also, state the amount of credit available to the importer and how it can be utilized by him.

A. Computation of total amount of customs duty payable (amount in Rs.) —

Assessable Value 1,00,000
Basic Customs Duty (BCD) @ 20% [1] 20,000
Add: SWS @ 10% [2] 2,000
Total for Integrated tax leviable u/s 3(7) 1,22,000
Add: Integrated tax u/s 3(7) @ 12% [3] 14,640
Total imported cost (rounded off) 1,36,640
Total customs duty payable = [1] + [2] + [3] (rounded off) 36,640

Total credit available to the importer shall be equal to the Integrated tax leviable under Section 3(7) of the
Custom Tariff Act i.e. Rs. 14,640. It can be utilized for the payment of GST.

Q28. BSA & Company Ltd. have imported a machine from U.K. from the following particulars furnished by them,
arrive at the assessable value for the purpose of customs duty payable:

(i) FOB value 10,000 U.K. Pounds
(ii) Freight (air) 3,000 U.K. Pounds
(iii) Engineering and design charges paid to a firm in U.K. 500 U.K. Pounds
(iv) License fee relating to imported goods payable by the buyer as a condition | 20% of F.O.B. Cost

of sale

(v)  Materials and components supplied by the buyer free of cost valued Rs. 20,000
(vi) Insurance paid to the insurer in India Rs. 6,000

(vii) Buying commission paid by the buyer to his agent in U.K. 100 U.K. Pounds

Other particulars:
0] Inter — bank exchange rate as arrived by the authorized dealer: Rs. 98 per U.K. Pound.
(i)  CBIC had notified for purpose of Section 14 of the Customs Act, 1944, exchange rate of Rs. 100 per
U.K. Pound.
(iii) Importer paid Rs. 5,000 towards demurrage charges for delay in clearing the machine from the Airport.
(Make suitable assumptions wherever required and show workings with explanations)
A. Computation of assessable value —

Particulars UK Pound
FOB cost of the machine 10,000.00
Exchange rate to be applied is 1 UK Pound = Rs.100, as notified by CBIC Rs.
FOB Cost of the machine in INR 10,00,000.00

Add: Materials and components supplied by the supplied by the buyer free of cost valued 20,000.00
Commission to the Agent

[The same is includible in the assessable value as per rule 10(1) (b)]
Add: Engineering and design charges paid to a firm in U.K. (includible as per Rule 10(1)(b)) 50,000.00
Add: Licence fees relatable to imported goods paid as a condition of sale (20% of FOB 2,00,000.00
value of goods)

[The same is includible in the assessable value as per rule 10(1)(c)]

Customs FOB value in INR 12,70,000.00
Add: Air freight actual Rs. 3,00,000 restricted to 20% of customs FOB value 2,54,000.00
Add: Insurance paid to insurers in India [The same is includible in the assessable value as 6,000.00
per rule 10(2)(c)]

Total CIF Value being Assessable Value 15,30,000.00
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Q29. M/s. AMTL Ltd., Kolkata imported CNC Grinding machine from Catalyst Inc. USA, complete with
accessories and spares in October 2017 for use in the manufacture of high precision micro tools.

Basic cost of machine with accessories US $ F.O.B. 50,000. Catalyst Inc. supplied one extra set of accessories
valued at US $ 2,000 free of cost to cover for transit damage.
Other details available were as follows:

Particulars Amount
1. Warranty Cost Payable to Catalyst Inc. (Not included in the cost of the Machine | $ 4,500

i.e. US $ 50000)
2. Design & Development charges paid in USA (Not included in the cost of the | $ 6,000
Machine i.e. U.S. $ 50000)
3. Licence Fee, AMTL is required to pay in USA $ 1,000
4, Value of Drawings supplied by AMTL Ltd,. Kolkata free of cost an is necessary | $ 1,000
for customizing machine to the needs of AMTL Ltd. Kolkata
5. Freight by AIR $ 15,000
6. Buying Commission paid to Indian Agent in India Rs. | 30,000

Bill of Entry presented on 10-11-2017 and the rate of exchange notified by CBIC on this date was Rs. 66.25 per
US $ and rate of BCD was 7.5%.

Date of arrival of aircraft was 06-11-2017 and rate of exchange notified by CBIC on this date was Rs. 66.50 per
US $ and rate of BCD was 7.5%.

Integrated Tax leviable @ 12%. GST compensation cess: Nil

Machine was insured but Insurance premium was not shown / available in / from the invoice.

From the above particulars, compute the assessable value for purpose of customs duty payable. Make suitable
assumptions wherever required.

Working notes should form part of you answer.

Note: Customs duty calculations need not be shown.

A. Computation of Assessable value:

Particulars Amount
FOB value of machine with accessories $ 50,000.00
Add: Extra set of accessories supplied free of cost to cover for transit damage [WN - | $ Nil
1]
Buying commission [WN-2] $ Nil
Warranty cost [WN-3] $ 4,500.00
Design and development charges [WN-4] $ 6,000.00
License fee [WN-5] $ 1,000.00
Value of drawings supplied by AMTL Ltd. [WN-6] $ 1,000.00
Customs FOB Value $ 62,500.00
Add: Air freight i.e. 20% of US $ 62,500 [WN-7] $ 12,500.00
Insurance @ 1.125% of US $ 62,500 [WN-8] $ 703.13
CIF Value $ 75,703.13
Exchange rate is Rs. 66.25 per $ [WN-9] Rs. 66.25
Assessable value in Rupees Rs. | 50,15,332.03

Working Notes:

(1) Sale price of machine is deemed to include the value of such accessories.

(2) Buying commission is not included in the assessable value as per Rule 10(1)(a)(i) of the Customs Valuation
Rules, 2007.
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(3) Warranty costs is includible, as the same is related to imported machine and is payable as a consideration
of sale of the imported goods, being machine.

(4) Rule 10(1)(1)(b) of the Customs Valuation Rules provides for inclusion of only those design & development
charges which have been paid for design & development work undertaken elsewhere than in India.

(5) License fees is includible in the assessable value as per rule 10(1)(c) of the Customs Valuation Rules.

(6) Value of Drawings supplied by the buyer free of cost an is necessary for customizing machine to the needs
of buyer, hence will be included in the assessable value as per Rule 10(1)(b) of Custom Valuation Rules.
However, if the same is undertaken in India, then the same shall not form part of Assessable Value.

(7) In case of goods imported by air, freight cannot exceed 20% of Customs FOB value as per Rule 10(2) of
Customs Valuation Rules.

(8) Insurance charges not ascertainable are to be added @ 1.125% of customs FOB value in terms of rule 10
of Customs Valuation Rules.

(9) Rate of exchange notified by CBIC on the date of filing of bill of entry is to be considered as per Section 14
of the Customs Act, 1962.

Q30. M/s. S.A.S. imported 10,000 citizen calculators model no. CT 500 of Chinese origin from Singapore and
declared value to be US $ 0.90 per piece in the Bill of Entry. The Customs authorities enhanced the value to be
US $ 1.80 per piece on basis of price list of citizen calculator and contemporaneous imports at the same value
is the action of Customs authorities justified?

A. The customs authorities have enhanced the value of the goods on the basis of price lists of contemporaneous
imports of identical goods. The burden now vests with the importer to prove that the price at which the said
goods are imported is genuine and is not influenced by any relationship.

The facts of the case are similar to that in SAS Impex v. CC [2002] 144 ELT 215 (T), in which the Tribunal held
that enhancement of value on the basis of contemporaneous imports is sustainable in absence of any evidence
from the assessee that the price so declared in the bill of entry is genuine.

Thus, in view of the aforesaid decision, the action of the Customs authorities is justified.

Q31. Guijarat Dry Fruits Ltd., imported dry fruits and declared the value as under —

Date of Imports Quantity Value declared Country of Import
November 2018 250 MT Rs. 25,000 per MT Egypt
November 2018 150 MT Rs. 25,000 per MT Egypt
It was found that imports were also made by some other dealers as indicated below —
Date of Imports Quantity Value declared Country of Import
September 2018, 50 MT Rs. 35,000 per MT Dubai
By importer Mumbai International
October 2018, 20 MT Rs. 40,000 per MT Persia
By importer Chennai Fruits Ltd.

The Customs Department has sought to assess the imports made by Gujarat Dry Fruits Ltd., as
“contemporaneous imports” under section 14 read with Rule 4 of the Customs Import Valuation Rules, 2007.
Briefly examine whether the action proposed by the department is correct.

A. In the given case, the Department wants to value the imported goods as per section 14 read with Rule 4.
None of the conditions of Rule 4 are satisfied i.e. Sale of the goods does not appear to be at the same
commercial level and the quantity of the goods is not same. As per the definition of identical goods given in Rule
2(1)(d), the goods must be produced in the same country in which the goods being valued were produced. In
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the given question the goods were imported from Egypt but the other imports were from Dubai and Persia.
Hence, country of importation was not same. Moreover, the Department does not seem to have any objective
reason and strong evidence for not treating the declared value of the imported goods as bona fide. Hence,
department’s action to enhance the value is not correct according to the provisions of section 14 read with the
Customs Import Valuation Rules, 2007.

Q32. When are the customs authorities precluded from enhancing the value on the basis of contemporaneous
imports at higher price invoking Rule 4 of the Customs Import Valuation Rules, 2007 read with Section 14 of the
Customs Act, 1962.

A. The customs authorities are precluded from enhancing the value of the goods imported on basis of

contemporaneous imports when they do not follow the methodology provided in Rule 3. The customs authorities
can reject the transaction value if the conditions as provided in Rule 3 are not fulfilled. In such a case, the value
will be determined proceeding sequentially through Rules 4 to 9. The value can be enhanced on the basis of
identical goods or similar goods imported at or about the same time as the goods are being valued. Once the
contemporaneous import does not satisfy the criteria of the identical goods or similar goods, then, the value
cannot be enhanced by the customs authorities.

Q33. Kaveri Enterprises imported some goods from Italy. On the basis of certain information obtained through
computer printouts from the Customs House, Department alleged that during the period in question, large
number of consignments of such goods were imported at a much higher price than the price declared by Kaveri
Enterprises. Therefore, Department valued such goods on the basis of transaction value of identical goods as
per rule 4 of the Customs Valuation (Determination of Value of Imported Goods) Rules, 2007 and demanded
the differential duty along with penalty and interest from the Kaveri Enterprises. However, Department did not
provide these printouts to Kaveri Enterprises.

Kaveri Enterprises contended that Department’'s demand was without any basis in law, without any legally
admissible evidence and opposed to the principles of natural justice as the computer printouts which formed
the basis of such demand had not been supplied to them. Resultantly, they had no means of knowing as to
whether any imports of comparable nature were made at the relevant point of time. You are required to examine
the contention of Kaveri Enterprises, with the help of a decided case law, if any.

A. The facts of the given case are similar to the case of Gira enterprises v. CC [2014] 307 ELT 209 (SC) decided
by the Supreme Court. In the instant case, the Supreme Court observed that since Revenue did not supply the
copy of the computer printout, which formed the basis of the conclusion that the appellants under — valued the
imported goods, the appellants obviously could not and did not have any opportunity to demonstrate that the
transactions relied upon by the Revenue were not comparable transactions. The Supreme Court held that mere
existence of alleged computer printout was not proof of existence of comparable imports. Even if assumed that
such printout did not exist and content thereof were true, such printout must have been supplied to the appellant
and they should have been given reasonable opportunity to establish that the import transactions were not
comparable.

Q34. Discuss how the ‘value’ of imported goods shall be determined in the following cases —
(a) Goods are offered at specially reduced price to buyer and the buyer is asked not to disclose the specially
reduced price to any other party in India.
(b) The sale involves special discounts limited to exclusive agents.
A. The value of imported goods shall be determined in the following cases as under —
(a) As per Section 14, (1), the value of imported goods shall be its transaction value i.e. price actually paid or
payable. Hence, even if the goods are sold at specially reduced price to a buyer, the value at which such
goods are sold shall be taken to be the customs value of such goods. However, the proper officer may invoke
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Explanation to Rule 12, where goods offered at specially reduced price to buyer forms basis to doubt the
truth or accuracy of the value.

Accordingly, the proper officer may ask the importer of such goods to furnish further information including
documents or other evidence. If, after receiving such further information, or in the absence of a response of
such importer, the proper officer still has reasonable doubt about the truth or accuracy of the value so
declared, it shall be deemed that the value of such imported goods cannot be determined under Rule 3(1).

(b) Even if the sale involved special discounts limited to exclusive agents, the value at which such goods are

sold shall be taken to be the customs value of such goods. However, the proper officer may invoke
Explanation to Rule 12, where the sale involves special discounts limited to exclusive agents forms basis to
doubt the truth of accuracy of the value.
Accordingly, the proper officer may ask the importer of such goods to furnish further information including
documents or other evidence. If, after receiving such further information, or in the absence of a response of
such importer, the proper officer still has reasonable doubt about the truth or accuracy of the value so
declared, it shall be deemed that the value of such imported goods cannot be determined under Rule 3(1).

Q35. T Ltd. imported some goods from LMP Inc. of United States by air. You are required to compute the value
for purposes of customs duty under the Customs Act, 1962 from the following particulars:

GIF Value US $ 6,000; Freight & Handling paid US $ 2,000; Insurance Cost US $ 700

The bank had received payment from the importer at the exchange rate of US $ 1 = Rs. 46 while the CBIC
notified exchange rate on the relevant date was US $ 1 = Rs. 45.5

A. The answer is as follows —

FOB Price [CIF $ 6000 — Freight & Handling $ 2000 — Insurance $ 700] $3,300.00
Exchange rate notified by the CBIC (in force on date of presentation of bill of entry) Rs. 45.50
Customs FoB price in Indian Rs. 1,50,150.00

Add: Cost of transport/ handling under Rule 10(2) (a) @ 20% of FoB [Actual is 2,000 $; | 30,030.00
while in case of import by air, it cannot exceed 20% of FoB i.e. 20% of 3,300 = 660 x Rs.

45.5]
Add: Insurance under Rule 10(2) (b) [Actual viz. 700 $ x 45.5] 31,850,00
CIF or Assessable Value 2,12,030.00

Q36. Product ‘Z' was imported by Mr. X by air. The details of transactions are:

Particulars Amount $
Price of ‘Z’ at exporter’s factory 8,500
Freight from factory of the exporter to load airport (airport in the country of exporter) 250
Loading and handling charges at the load airport 250
Freight from load airport to the airport of importation in India 4,500
Insurance charges 2,000

Compute value of product ‘Z’.

A. Computation of Customs Value as per Approach 1
FOB Value $9,000
[Factory price + Freight from factory to foreign airport Loading at foreign airport
[All this shall form part of FoB means price upto loading at foreign port / airport]

Add: Cost of transport under Rule 10(2)(a) = Actual 4,500% but it cannot exceed 20% of $1,800
FOB; hence 20% of FOB $9,000 = $1,800

Add: Insurance cost on actual basis under Rule 10(2)(b) $2,000
CIF Value of Assessable Value $12,800
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Value = $12,800 x Rs. 60 [As per Section. 46, CBIC exchange rate on date of filing B/E is Rs.7,68,000
used/

Computation of Customs Value as per Approach 2 (used by ICAIl in RTP May 2018]

The approach used by the RTP May 2018 is that —

+ Rule 10(2) (a) covers freight/ handling in foreign country: total of all freight and handling cost (including that
incurred at the foreign port of export or foreign country) shall be addable as per provisions of Rule 10(2) (a)
and in case of import by air, said total cannot exceed 20% of FoB.

+ FoB: FoB for this purpose shall include the freight and handling cost at foreign port.

The revised calculation is given below —

Details Final

Price of ‘Z’ at exporter’s factory $8,500 $8,500
Freight from factory of exporter to load airport (airport in country of exporter) $250
Loading and handling charges at the load airport $250
FoB $9,000
Add: Cost of transport & handling upto place of import under Rule 10(2)(a $1,800

Freight from factory of the exporter to load airport (airport in the | $250

country of exporter)

Loading and handling charges at the load airport $250

Freight from load airport to the airport of importation in India $4,500

Total Actual Transport/ Handling / Unloading cost $5,000

It cannot exceed 20% of FoB as above $1,800
Add: Insurance cost on actual basis under Rule 10(2)(b) $2,000
CIF Value or Assessable Value $12,300
Value = $ 12,300 x Rs. 60 [As per Section. 46, CBIC exchange rate on date of Rs. 7,38,000
filing B/E applies]
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Section 29 Arrival of vessels and aircrafts in India

Section 30 Delivery of Arrival Manifest or Import Manifest or Import Report

Section 30A Passenger and crew arrival manifest and passenger name record
information

Section 31 Imported goods not to be unloaded from vessel until entry inwards
granted

Section 45 Restrictions on custody and removal of imported goods

Section 46 Entry of goods on importation

Section 47 Clearance of goods for home consumption

Section 48 Procedure for disposal of goods not cleared

Section 49 Storage of Imported Goods in warehouse pending clearance or removal

Section 39 Entry Outwards

Section 40 Export goods not to be loaded unless duly passed by proper officer

Section 41 Delivery of departure manifest or export manifest or export report

Section 41A Passenger and crew departure manifest and passenger name record
information

Section 42 No Conveyance to leave without written order

Section 50 Entry of Goods for Exportation

Section 51 Clearance of Goods for Exportation

Section 51A Payment of duty, interest, penalty, etc.

Section 83 Relevant date for Rate of duty and tariff valuation in respect of goods
imported or exported by post or courier

Section 77 Declaration by owner of baggage

Section 78 Date for determination of rate of duty and tariff valuation

Section 79 Bona fide baggage exempt from duty

Section 80 Temporary Detention of Baggage

Section 52 Chapter not to apply to baggage, postal articles and store

Section 53 Transit of certain goods without payment of duty

Section 54 Transshipment of certain goods without payment of duty

Section 55 Liability of duty on goods transited under section 53 or transhipped
under section 54

Section 56 Transport of certain classes of goods subject to prescribed conditions
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Import Procedures

Steps ot e Customs Port Authority
Customs Broker Conveyance
Customs obtains Government
permission to notifies a port for
occupy and export-import
1 manage the export- under section 7.
import activities Without being notified,
through that port export- import cannot
(being a notified be done through all
Customs Station) ports
Carrier applies for Customs issues
2 permission to enter ‘entry inward’
port with cargo permission to the
aircraft/vessel
Conveyance Takes stock of all
(aircraft / vessel) files cargo, gives
Import General permission to store
Manifest (IGM)- which | cargo (unloaded) in
3 contains full list of all carrier's warehouse.
types of cargo to be Goods in this
unloaded or retained warehouse cannot

to be taken to next port | be taken out without
customs permission

Customs inspects
the shipment and
assesses the bill of
entry.

Customs issue
demand note for duty
amount (See note 2)
Customs issues
‘delivery order’ (DO)
to

Importer or through
Customs Broker files
import clearance
4 documents with
customs (See note 1)

Importer pays the
duty and returns with

5 proof of payment
warehouse where
goods are kept
Importer takes DO Carrier’'s warehouse
6 and collects goods | will release goods only
from warehouse against DO issued by
customs
Customs issues ‘out
of customs charge’
order.
7 With  this,
responsibility of

cargo is no
longer with customs
Customs collects
demurrage charges

Delay in customs
8 clearing by more
than 3 days (all
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Steps siosiieia it ol Customs Port Authority
Customs Broker Conveyance
above steps), for delay by importer
demurrage charges in completing
apply Procedures
Carrier applies for Customs gives this
entry permission after all
outward’ cargo verified and
9 permission to leave ship can be allowed
the port (this step can to leave
take place after step 3
also)

Note 1 — Documents for import clearance to be filed by importer are:
. Commercial import invoice and import contract — to know nature and terms of contract

. Product brochure — to verify classification for rate of import duty
. Packing list — to inspect the shipment and verify contents
. Bill of entry — to assess import duties. There are three types of bill of entry:

o Bill of entry for home consumption — for consumption within India is called ‘home
consumption’. Customs assessment for duty payment for use of the goods within India is
done through this type of bill of entry

o Into bond bill of entry (Bill of entry for warehouse under Section 46) — where the imported
goods are stored in a duty-free warehouse also called ‘bonded’ warehouse is done through
this type of bill of entry. No duty is calculated on this type of bill of entry

o Ex-bond bill of entry (Bill of entry for home consumption under Section 68) — where the goods
kept in a bonded warehouse are taken out for ‘home consumption’ this bill of entry is
prepared. Duty is calculated on this bill of entry

. Certificate of origin — to know which country the goods were actually manufactured and to see
if any special import duty rates apply

. Import license, if any — to give the exemption/concession to be given as per import license
issued to importer. Or if the goods are restricted —to permit import of such goods after verifying
if the special permission to import such type of goods is issued to the importer

. Bill of lading / airway bill — to know the landed value of the goods because invoice may be FOB
or CIF. Duty is to be calculated on landed price as per section 14 of Customs Act
. Rate of duty — is known from the date of bill of entry. In case the bill of entry is filed in advance

(before ship arrives), the date for the rate of duty is the date of entry inward given to vessel as
per step 2 in table above

Note 2 — The import value assessment is called valuation; price charged by the foreign supplier is
one aspect but if there are any costs incurred to bring the goods to the import port, all those costs
also to be added to arrive at final landed cost of goods. These additional costs may be (a) between
exporter-importer like any the cost of designs given free or moulds supplied free (b) between importer
and third parties like freight (actual or 20% of FOB price), packing (actual), commission (actual), which
shall also be added to arrive at landed price. See chapter on Valuation for details of these adjustments
to the transacted price.
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Section 29 Arrival of vessels and aircrafts in India

No landing at a place other than custom port/ custom airport aircraft. Statutory obligation of person in charge to
report to nearest custom officer or the officer-in-charge of a police station/ permit not to unload cargo / passenger
to depart if vessel or aircraft call or land at a place other than custom port or custom airport unless permitted by
the Board.

Any contravention of this provisions will operate as a presumption against the person-in-charge of conveyance
or beneficial owner to have an intention to illegally imports goods into India. So, entry (or attempt to enter) goods
originating from outside India into any place not notified as a customs station is barred.

Section 30 Delivery of Arrival Manifest or Import Manifest or
Import Report

The persons in charge of conveyance carrying imported goods or export goods has to present arrival
manifest/import manifest (in case of vessel or aircraft) or import report (in case of vehicle) in such form and
manner as may be prescribed.

Goods involved in an export may be carried in the conveyance (vessel or other) without being delivered in India.
The Arrival Manifest/Import manifest/Import Report must also contain details of goods meant for export and
carried by the conveyance. Similar provision for including ‘import goods’ is required by section 41 regarding
manifest to be filed for dispatch of goods.

e Time limit for presentation of arrival manifest or import manifest or import report:
(i) In case of Vessel or Aircraft: Electronically Prior to its arrival at customs station,
(ii) In case of Vehicle: Within twelve hours after its arrival in the customs station.
Electronic filing not feasible — Filing in other manner: The Commissioner of Customs may, in
cases where it is not feasible to deliver arrival manifest or import manifest by presenting
electronically, allow the same to be delivered in any other manner.

o Penalty for non-compliance: Not exceeding Rs. 50,000.

Belated filing of IGM: Arrival Manifest/Import manifest/Import Report filed belatedly may also be accepted by
the proper officer on valid justified grounds.

Amendment to IGM: If the proper officer is satisfied that the arrival manifest or import manifest or import report
is in any way incorrect or incomplete and there is no fraudulent intention, he may permit it to be amended or

supplemented.

Subsequent amendment of IGM (please browse google to see format of IGM) relates back to the date of filing
of IGM and is not a separate event. By the time supplementary IGM is filed, if entry inward has already been
granted, the rate of duty applicable will be as on the date of presentation of bill of entry.
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Section 30A Passenger and crew arrival manifest & passenger
name record information

(a) Person-in—charge to file arrival manifest of passenger and crew: The person—in—charge of a
conveyance that enters India from any place outside India or any other specified person shall deliver to
the proper officer —

(i) the passenger and crew arrival manifest before arrival in the case of an aircraft or a vessel and
upon arrival in the case of a vehicle; and
(i)  the passenger name record information of arriving passengers, in such form, containing such
particular, in such manner and within such time, as may be prescribed.

(b) Penalty for non-filing of manifest within the time limit — Not exceeding Rs. 50,000: If passenger manifest
is not presented within time limit, proper officer may levy penalty not exceeding Rs. 50,000.
Passenger name record information: It means the records prepared by an operator of any aircraft or
vessel or vehicle or his authorized agent for each journey booked by or on behalf of any passenger.

Section 31 Imported goods not to be unloaded from vessel until
entry inwards granted

1. After submission of IGM, the customs officer may examine the vessels or aircraft before granted of entry
inward.

2. Any of the goods shall not be unloaded unless entry inward has been granted but this does not apply for
the unloading of baggage accompanying a passenger or a member of the crew, mail bags, animals,
perishable goods and hazardous goods.

3. The unloading shall always be under supervision of the customs officer who will ensure that any of the
goods which are not to be unloaded in India are not unloaded in India.

4. The unloading shall be in customs area only appointed by commissioner U/s 8 on a working day, during
working hours.

5. Where a vessel is parked away from customs port, the goods can be brought to the customs port only
through steamer or boat.

6. The goods cannot be unloaded from the ship unless permission is granted by the customs officer.

Other provisions relating to conveyances carrying imported
goods

Any of the goods which are not mentioned in the IGM cannot be unloaded (Section 32).

Unloading of the Goods shall take place under supervision of Customs Officer (Section 34), within the Customs
areas (Section 34) only on a working (Section 36) day during working hours i.e. not on Sundays or any holidays
observed by customs department or any other day after working hours except after giving notice and on payment
of fees.

In case the vessel arriving at the port does not get a berth, then the import cargo is taken from the ship to the
shore and the export cargo is taken from the shore to the ship, in boats.
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No imported goods shall be water-borne for being landed from any vessel and no export goods which are not
accompanied by a shipping bill, shall be water borne for being shipped unless the goods are accompanied by
a boat-note in prescribed form. (Section 35).

The proper officer may, at any time, board any conveyance carrying imported goods or export goods and may
remain on such conveyance for such period, as he considers necessary. [Section 37]

The proper officer may require the person in charge of any conveyance to produce any document or answer
any questions and such person shall be bound to comply with the same. [Section 38]

According to Section 44, the provisions of Section 45 to 51 shall not apply to:-

e Baggage
e Goods imported or to be exported by post

Section 45 Restrictions on custody and removal of imported
goods

All the imported goods that are unloaded in the customs area shall remain in the custody of Port trust authority
until they are cleared for home consumption, or are warehoused, or are transshipped. However, the control
shall be of proper officer. Custodian liable to pay duty on pilfered goods — at the rate prevalent of the date of
delivery of arrival manifest or import manifest or import report to the proper officer for the arrival of the
conveyance in which the said goods were carried.

The person having custody of any imported goods in a custom area-
a. Shall keep a record of such goods and send a copy thereof to the proper officer;
b. Shall not permit such goods to be removed from the customs area or otherwise dealt with, except under
and in accordance with the permission in writing of the proper officer or in such manner as may be
prescribed.

Section 46 Entry of goods on importation

Bill of Entry is the basic document for assessment of custom duty. The importer of any goods, other than goods
intended for transit or transshipment, shall make entry thereof by presenting electronically on the customs
automated system to proper officer a bill of entry in such form and manner as may be prescribed for home
consumption or warehousing. The Principal Commissioner/Commissioner of Customs may, allow an entry to
be presented in physical form if the same presented electronically.

There are three types of Bills of Entries prescribed for these three different purposes:-
Form | (White) — for home consumption.

Form Il (Yellow) — for warehousing (into bond).

Form lll (Green) — for ex-bond clearance for home consumption (ex-bond).

When Bill of Entry is filed electronically, it is in four copies.
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Time limit of presentation of Bill of Entry: The importer shall present the bill of entry before the end of the next
day following the day (excluding holidays) on which the aircraft over vessel or vehicle carrying the goods arrives
at a customs station at which such goods are to be cleared for home consumption or warehousing.

However, a bill of entry may be presented at any time not exceeding thirty days prior to the expected arrival of
the aircraft or vessel or vehicle by which the goods have been shipped for importation into India.

Where the bill of entry is not presented within the time so specified and the proper officer is satisfied that there
was no sufficient cause for such delay, the importer shall pay such charges for late presentation of the bill of
entry as may be prescribed.

If for any reason the importer is unable to furnish these details, he may request the customs officials to examine
the goods in his presence to enable him to ascertain the necessary details for making a proper declaration in
the bill of entry. Alternatively, he can seek permission to deposit the goods in a public bonded warehouse
appointed under section 57 pending receipt of the necessary information and the supporting documents under
section 49. This is also called warehousing without warehousing. Such goods shall not be deemed to be
warehoused goods for the purpose of the Act and accordingly warehousing provisions shall not apply to such
goods.

The importer who presents a bill of entry shall ensure the following, namely:—
(a) the accuracy and completeness of the information given therein;
(b) the authenticity and validity of any document supporting it; and
(c) compliance with the restriction or prohibition, if any, relating to the goods under this Act or under any
other law for the time being in force.

Charges for late presentation of Bill of Entry: Rs. 5,000 per day for the initial 3 days of default and @ Rs. 10,000
per day for each day of default thereafter.

Substitution of bill of entry: A bill of entry for home consumption can be substituted for bill of entry for
warehousing or vice versa if the interest of revenue are not prejudicial affected and there was no fraudulent
intention. Substitution takes place when revised bill of entry is prescribed form is presented. In case of
substitution of bill of entry, the date of submission of revised bill of entry will be relevant date for determination
of rate of duty and tariff valuation.

Amendment of Bill of Entry: Amendment of bill of entry can be made on the basis of documentary evidence
which was in existence at the time the goods were cleared or deposited. Amendment relates back to the date
of presentation of original bill of entry.

Example 1. ABC Ltd. imported goods through vessel which arrived at customs port on 01-05-2019. ABC Ltd.
presented bill of entry for home consumption on 06.05.2019. Determine charges if any for late presentation of
bill of entry by ABC Ltd.

A. As per Section 46, the importer shall file the bill of entry before the end of next day following the day (excluding
holidays) on which the aircraft or vessel or vehicle carrying the goods arrives at a customs station at which such
goods are to be cleared for home consumption or warehousing.

In this case since the vessel arrived at custom station on 01-05-2019, the bill of entry was required to be
presented on 02-05-2019. ABC Ltd. has presented the bill of entry on 06-05-2019, there is delay of 4 days,
hence, the company will be liable to pay charges amounting to Rs. 25,000 (Rs. 5,000 * 3 + Rs. 10,000 for the
4™ day) for such delay.
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Section 47 Clearance of goods for home consumption

If the importer has paid the import duty, if any, assessed thereon and any charges payable under this Act in
respect of the same, the proper officer may make an order permitting clearance of the goods for home
consumption.

Such order may also be made electronically through the customs automated system on the basis of risk
evaluation through appropriate selection criteria.

The Central Government has notified the following importers to make deferred payment of import duty:
Imports certified under Authorized Economic Operator programme as AEO (Tier — Two) and AEO (Tier — Three).

Payment of Duty Electronically: The Central Government has notified the following classes of importers who
shall pay duty electronically, namely, -

(a) Importers registered under Accredited Clients Programme; and

(b) Importers paying customs duty of Rs. 10,000 or more per bill of entry.

Time limit for payment of duty and interest @ 15% p.a. on delayed payment of duty: The importer shall pay the
import duty —
a. on the date of presentation of the bill of entry in the case of self — assessment; or
b. within one day (excluding holidays) from the date on which the bill of entry is returned to him by the
proper officer for payment of duty in the case of assessment, reassessment of provisional
assessment; or
c. inthe case of deferred payment, from such due date as may be specified by rules made in this behalf,
and where the importer fails to pay the duty within the time so specified, he shall pay interest on the duty not
paid or short—paid till the date of its payment, at such rate, not less than 10% but not exceeding 36% p.a., as
may be fixed by the Central Government, by notification in the Official Gazette. [At present notified rate is 15%

pa]

Deferred Payment of Import Duty Rules, 2016 ‘Clear first-Pay later’

Particulars Provisions
1 | Information about | (1) An eligible importer who intends to avail the benefit of deferred payment of
intent to avail benefit duty shall intimate to the Principal Commissioner of Customs or the
of notification Commissioner of Customs having jurisdiction over the port of clearance, his

intention to avail the said benefit.
(2) The Principal Commissioner of Customs or the Commissioner of Customs,
shall, upon being satisfied with the eligibility of the importer to pay the duty
under these rules, allow the eligible importer to pay the duty by due dates
as mentioned below.
2 | Payment of duty The eligible importer shall pay the duty by the dates specified hereunder inclusive
of the period (excluding holidays) as mentioned in Section 47(2) of the Act,
namely: -
For goods corresponding to Bill of Entry | Date for payment of Duty
returned for payment -
= from 1st day to 15th day of any month 16th day of that month
= from 16th day till the last day of any | 1st day of the following month
month other than March
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‘ = from 16th day till the 31st day of March \ 31st March

3 | Manner of payment | The eligible importer shall pay the duty electronically.
The AC or the DC may for reasons to be recorded in writing, may allow payment
of duty by any mode other than electronic payment.

4 | Deferred payment | An eligible importer who fails to pay duty in full by due date more than once in a
not apply in certain | period of 3 consecutive months shall not be permitted to make deferred payment.
cases The facility of deferred payment shall not be restored unless the eligible importer
has paid the duty in full along with the interest.

5 | Exemption in respect | Nothing contained in these rules shall apply to the goods which have not been

of certain goods assessed or not declared by the importer in the entry made under the Act.

Example 2. A bill of entry was presented electronically on 4" August 2019. The vessel carrying goods arrived
on 11" August, 2019. Entry inwards was granted on 14" August, 2019, and the bill of entry was assessed on
that date and was also returned to the importer for payment of duty on that date. The duty amounting to Rs.
14,60,000 was paid by the importer on 19" August 2019.

A. As per Section 47, in case if the importer fails to pay the duty within one working day excluding holidays when
the bill of entry is returned to him, he shall be liable to pay interest @ 15% p.a. after the expiry of such one day
till the date of payment of duty. Hence, the interest liability shall be calculated as under:

Date of return of such bill of entry 14-08-2019
Due date of payment of duty (15" August is holiday) 16-08-2019
Actual date of payment of duty 19-08-2019
Period of delay in days 3 days
Duty Payable Rs. 14,60,000
Interest (Rs. 14,60,000*15%*3/365) Rs. 1,800

Section 48 Procedure for disposal of goods not cleared

If imported goods are not cleared either for home consumption or for warehouse or transhipped within 30 days
or within such further time as the proper officer may allow or if the title to any imported goods is relinquished,
the custodian of the goods is permitted, with the approval of the customs department and after giving notice to
the importer, to sell the goods by auction.

In the case of sensitive goods like animals, foodstuffs and hazardous goods etc. the custodian with the approval
of the proper officer can sell the goods even before the expiry of the 30 days limit.

CBIC has clarified vide Circular No. 49/2018-Cus dated 03.12.2018 that after the successful bidder has been
informed about the result of the auction, a consolidated bill of entry, buyer-wise will be filed with the Customs in
the prescribed format by the concerned custodian for clearance of the goods as per section 46 of the customs
Act, 1962 read with Un-Cleared Goods (Bill of entry) regulations, 1972 (Regulation 2 & 3).

(a) The proper officer of Customs shall assess the goods to duty in accordance with the extant law
within 15 days of filing of Bill of Entry and after assessment inform the amount of duty payable to
the concerned custodian.

(b) The auctioned goods shall be handed over to the successful bidder after assessment and out-of-
charge orders given by the proper officer, on payment of dues.
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Section 49 Storage of Imported Goods in warehouse pending
clearance or removal {Warehousing without warehousing}

Where the Assistant Commissioner/Deputy Commissioner of Customs is satisfied on the application of the

importer that—

a) the goods cannot be cleared within a reasonable time in the case of imported goods, whether dutiable or
not, entered for home consumption.

b) the goods cannot be removed for deposit in a warehouse within a reasonable time in the case of any
imported dutiable goods, entered for warehousing.

then in such cases, goods can be stored in a public warehouse for a period not exceeding 30 days.

Such goods deposited under public warehouse will not be covered under Chapter IX (Warehousing) of the Act.

However, the Principal Commissioner/Commissioner of Customs may extend such period of storage for further

30 days at a time.

e Goods deposited under section 49 cannot be deemed as warehoused goods

e It may so happen that an importer has filed the bill of entry for home consumption. He may
subsequently find that he is not in a position to pay duty and remove the goods to town. He may
seek permission to substitute the bill of entry for home consumption with a bill of entry for
warehousing. The reverse proposition is also permissible. In either case, the proper officer of
customs has to be satisfied that this request is made on genuine grounds and not a device to avoid
duty. In other words, if the rate of duty is high and the importer expects the government to reduce
the duty, he cannot seek permission to substitute the bill of entry for home consumption by a bill of
entry of warehousing so that he would decide to remove the goods as and when the rate of duty is
reduced.

Export Procedures

Steps Exporter or Person-in-charge of Customs Port Authority
Customs Broker Conveyance
Customs applies Government
for permission to notifies this as a
occupy and port for export-
manage the import under
1 export-import section 7. Without
activities through being notified,
that port (being a export-import
notified Customs cannot be done
Station). through all ports
Carrier applies for Customs issues
2 permission to enter ‘entry inward’
port with cargo permission to the
aircraft/vessel
Exporter directly Customs inspects
Or through the shipment and
3 Customs Broker assesses the
Files export shipping bill
Documents with
customs (See note
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@
@
1)
Exporter pays the Customs issues
4 duty, if applicable, assessed
and returns with Shipping Bill
proof of payment
Carrier collects
5 cargo and
prepares for departure
Carrier prepares Customs issues ‘let
Export Manifest export’ order. With
— which contains full this,

6 list of all types of cargo responsibility of
to be unloaded or cargo is no longer
retained to be with customs
taken to next port

Delay in customs Customs collects
clearing by more demurrage
than 3 days (all charges for delay by

7 above steps), exporter in

demurrage charges completing
are procedures
charged

8 Carrier applies for Customs gives this

‘entry outward’ permission after all
permission to leave cargo verified and
the port ship can be allowed
to
leave

Note 1 — Documentation for export procedures

Zero-rated Supply formalities:
. Zero-rated Supply formalities:

o LUT for exports ‘under bond’ (see section 16(3)(a) of IGST Act)
o IGST payment for exports ‘under rebate’ (see section 16(3)(b) of IGST Act)
o Customs formalities:

o Submit tax invoice (foreign currency) and packing list
o GR form (advisable to refer Master Circular on Export of Goods and Services issued by
RBI annually in July 20XX)
o Export license, if any
o Shipping bill which are of 5 types:
= Shipping bill for duty-free goods
= Shipping bill for dutiable goods
= Shipping bill for advance authorization / EPCG authorization exports
= Shipping bill for duty drawback exports
= Shipping bill for ex-bond exports
o Export contract and technical brochure about description/classification of export goods
o Letter of credit and copy of bill of lading/airway bill.
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Section 39 Entry Outwards

One of the important requirements in this regard is that the vessel in question should be scheduled to go to the
port of consignment. It is therefore, necessary that the vessel or conveyance in question should be cleared to
go to on a foreign voyage and the port of destination should be in the vessel’s itinerary. This permission to be
granted by the Customs authorities is known as “Entry Outwards”.

Section 39 stipulates that export goods are not to be loaded on vessel until entry outwards is granted. The
master of the vessel shall not permit the loading of any export goods, other than baggage and mail bags, until
an order has been given by the proper officer granting entry-outwards to such vessel. This restriction is for
vessels and not for aircraft and vehicles. Therefore, for loading of goods for export, the following requirements
are to be fulfilled:

0] Entry outwards to be granted under section 39.

(i) Shipping bill under section 50

(iii) ‘Let-export’ order under section 51

(iv) Boat note under section 35 in case the vessel is anchored away from the wharf and the goods are

carried in a boat to the vessel.

Section 40 Export goods not to be loaded unless duly passed
by proper officer

This section applies to all types of conveyances. The goods can be taken on board only if they are
accompanied by the following documents:
0] In case of export goods other than baggage and mail bags, the goods shall be accompanied by
- Shipping Bill (at seaports/airports)
- Bill of Export (at Land Customs Station)
- Bill of Transhipment (for transhipment goods)
all duly passed by the proper officer.
(ii) In case of baggage and mail bags — they should be permitted by Customs for export.

Section 41 Export General Manifest

Section 41 has been amended so as to provide a facility, that the departure manifest and export report can
also be furnished by a person notified by the Central Government, in addition to the person-in -charge of the
conveyance.

The person-in-charge of conveyance carrying export goods or imported goods or any other person as may be
specified by the Central Government, by notification, shall, before departure of the conveyance, deliver to the
proper officer an electronically departure manifest or export manifest (in the case of a vessel or aircraft) or
export report (in the case of a vehicle), in the such form and manner as may be prescribed and in case, the
person-in-charge or other person fails to deliver the departure manifest or export manifest or the export report
or any part thereof within such time, and the proper officer is satisfied that there is no sufficient cause for such
delay, such person-in-charge or other person shall be liable to pay penalty not exceeding fifty thousand rupees.
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The Principal Commissioner or Commissioner of Customs may, in cases where it is not feasible to deliver
departure manifest or export manifest (please browse google to see format of EGM) by presenting electronically,
allow the same to be delivered in any other manner. Penalty 50,000 fails to deliver on time with no sufficient
cause for such delay. Departure manifest or Export Manifest/report can be amended/supplemented.

Section 41A Passenger and crew departure manifest and
passenger name record information

(a) Person-in-charge to file departure manifest: the person-in-charge of a conveyance that departs from India
to a place outside India or any other person as may be specified by the Central Government by
notification in the Official Gazette, shall deliver to the proper officer—

(i) the passenger and crew departure manifest; and
(ii) the passenger name record information of departing passengers,
in such form, containing such particulars, in such manner and within such time, as may be prescribed.

(b) If passenger manifest is not presented within time limit, proper officer may levy penalty not exceeding Rs.

50,000.

Section 42 No Conveyance to leave without written order

No such order shall be given by the proper officer until, -

(a) The person-in-charge has answered the questions put to him under section 38 of the Act.

(b) The provisions of Section 41 have been complied with;

(c) The shipping bill or bills of export, the bills of transshipment, if any, and such other documents as the
proper officer may require have been delivered to him.

(d) All duties leviable on any stores consumed in such conveyance, and all charges and penalties due in
respect of such conveyance or from the person-in-charge thereof have been paid or the payment secured
by such guarantee or deposit of such amount as the proper officer may direct.

(e) The person-in-charge of the conveyance has satisfied the proper officer that no penalty is leviable on him
under section 116 or the same is secured by such guarantee or deposit of such amount as the proper
officer may direct.

(f In any case, where any export goods have been loaded without payment of export duty or in
contravention of any provision of this Act or any other law for the time being in force relating to export of
goods, -

(i) such goods have been unloaded, or

(i) where the Assistant / Deputy Commissioner is satisfied that it is not practicable to unload such goods,
person-in-charge of conveyance has given an undertaking, secured by such guarantee or deposit of
such amount as proper officer may direct, for bringing back the goods to India.

Section 50 Entry of Goods for Exportation

The exporter of goods shall make the entry of such goods by presenting electronically on the customs
automated system to the proper officer in such form and manner as may be prescribed :
¢ a shipping bill (in case of goods to be exported in a vessel or aircraft); or
e abill of export (in case of goods to be exported by land).
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The exporter who presents a shipping bill or bill of export under this section shall ensure the following, namely:—
(@) the accuracy and completeness of the information given therein;
(b) the authenticity and validity of any document supporting it; and

(c) compliance with the restriction or prohibition, if any, relating to the goods under this Act or under any
other law for the time being in force.

Section 51 Clearance of Goods for Exportation

After the shipping bill is filed, they are presented for the customs appraisal. Here also there are two parts namely,
scrutinizing assessment and physical check of assessment. Since the export regulations are not strict and rigid,
these procedures are very simple. After the customs officer is satisfied that the goods are not prohibited and
the exporter has paid the duty and other charges payable in respect of same, he makes the order for shipment
on the duplicate copy of the shipping bill. This is known as “Let Export” orders.

Such order may also be made electronically through the customs automated system on the basis of risk
evaluation through appropriate selection criteria.

However, Central Government may permit certain class of exporters to make deferred payment of said duty
or any charges in such manner as may be provided by rules.

Further, in case of deferred payment of duty, where the exporter fails to pay the export duty, either in full or in
part, by such due date as may be specified by rules, he will have to pay interest on said duty not paid or short
paid till the date of its payment. The Central Government will notify the rate of interest within a range of 5%
p.a. to 36% p.a.

According to the Notice of Short Export Rules, 1963, if any goods mentioned in a shipping bill or bill of export
and cleared for exportation are not exported, the exporter shall, within seven days, from the date of departure
of the conveyance by which such goods were exported, furnish the prescribed information to the proper officer
in respect of such goods.

Section 51A Payment of duty, interest, penalty, etc

(1) Every deposit made towards duty, interest, penalty, fee or any other sum payable by a person under the
provisions of this Act or under the Customs Tariff Act, 1975 or under any other law for the time being in
force or the rules and regulations made thereunder, using authorised mode of payment shall, subject to
such conditions and restrictions, be credited to the electronic cash ledger of such person, to be maintained
in such manner, as may be prescribed.

(2) The amount available in the electronic cash ledger may be used for making any payment towards duty,
interest, penalty, fees or any other sum payable under the provisions of this Act or under the Customs
Tariff Act, 1975 or under any other law for the time being in force or the rules and regulations made
thereunder in such manner and subject to such conditions and within such time as may be prescribed.

(3) The balance in the electronic cash ledger, after payment of duty, interest, penalty, fee or any other amount
payable, may be refunded in such manner as may be prescribed.
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(4) Notwithstanding anything contained in this section, if the Board is satisfied that it is necessary or expedient
so to do, it may, by notification, exempt the deposits made by such class of persons or with respect to
such categories of goods, as may be specified in the notification, from all or any of the provisions of this
section.

Section 83 Relevant date for Rate of duty and tariff valuation in
respect of goods imported or exported by post or courier

(i) For good imported by post/courier: The date when the postal authorities or the authorized courier present
to the proper officer a list containing the particulars of such goods for purpose of assessing the duty
thereon. However, if such goods are imported by a vessel and the list was presented before the date of the
arrival of the vessel, then it shall be deemed to have been presented on the date of such arrival.

(i) For goods exported by post/courier: The date when the exporter delivers such goods to the postal
authorities or the authorized courier for Exportation.

Provision related to Stores

It has been found convenient to allow imported ships stores to be kept in a bonded warehouse and thereafter
supply it to vessels/aircraft as and when required. Normally when imported goods are allowed to be kept in a
warehouse the importer is required to bind him to pay the duty on the imported goods. It is customary to assess
the imported goods to determine the amount of duty payable thereon before permitting such imported goods to
be warehoused. In the case of ships stores such a detailed procedure is considered to be unnecessary.
Hence section 85 provides for warehousing ship stores without assessment to duty. It provides that “where any
imported goods are entered for warehousing and the importer makes and subscribes to a declaration that the
goods are to be supplied as stores to vessels or aircraft, without payment of import duty under this chapter the
proper officer may permit the goods to be warehoused without the goods assessed to duty.”

When a foreign going vessel or aircraft enters territorial water, subsection (i) of section 86 permits the stores on
board such vessel or aircraft to remain on board without payment of duty during its stay in Indian waters. Again,
in transshipment cases, when such stores are transferred to any foreign going vessel or aircraft or to an Indian
naval vessel for consumption, they are permitted to do so without payment of any duty vide sub-section (2) of
this section.

Section 87 of the Customs Act provides that any imported stores on board a vessel or aircraft (other than stores
to which section 90 applies) may, without payment of duty, be consumed during the period such vessel or
aircraft is a foreign going vessel or aircraft. This covers the situation between the first Indian port/airport of
arrival to the final Indian port/airport of departure to a destination outside India. In other words, no duty is leviable
as long as the vessel/aircraft is a foreign going vessel/ aircraft. However, if the vessel/aircraft ceases to be so
and converts to a total run/local flight, duty will be chargeable on the stores on board.

In case of imported ship stores, which have been re-exported after the import duties for the same have been
paid, the original import duty paid is eligible as drawback. However a special provision has been made in this
regard for stores like fuel and lubricants oil taken on board any foreign going aircraft whereby the whole of the
import duty paid is eligible as drawback as against 98% eligible for other imported goods. Imported goods can
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be exported without clearing it for home consumption on payment of duty from the warehouse under Section
69.

Section 89 of the Customs Act covers the case of indigenous goods, which are supplied to a vessel as ship
stores. It states that goods produced or manufactured in India and required as stores on any foreign going
vessel or aircraft may be exported free of duty in such quantities as the proper officer may determine having
regard to the size of the vessel or aircraft, the number of passengers and the crew and the length of the voyage
or journey on which the vessel or aircraft is about to depart. In a nutshell, the duty-free supply of ships stores,
should be reasonable and not in commercial quantities.

According to Section 90 Following are the special provisions in relation to supply of stores to Naval vessels:

(i) Stores for the use in a ship of the Indian Navy and stores supplied free by the Government for the use
of the crew of a ship of the Indian Navy, in accordance with their conditions of service, may be supplied
without payment of duty to be consumed on board the ship of Indian Navy.

(ii) The provisions of section 69 and Chapter X (Drawback) shall apply as they apply to other goods.
However, they will be entitled to drawback of the whole of the duty of customs if any paid therein, instead
of 98% alone otherwise applicable.

Section 77 Declaration by owner of baggage

Under this section the owner of the baggage has to make a declaration of its contents to the proper officer of
customs, for the purpose of clearing it. This is known as Baggage Declaration Form.

Section 78 Date for determination of rate of duty and tariff
valuation

The rate of duty and tariff valuation applicable to the baggage shall be the rate of duty and valuation in force on
the date on which a baggage declaration is made under Section 77 to the proper officer. In case if such
declaration has been made before the arrival of vessel, then it shall be deemed to have been made on the date
of arrival of the vessel.

The rate of duty applicable in respect of baggage is as under —

Description of articles Rate

Any article the value of which exceeds the duty free allowance admissible to such | 35% ad valorem
passenger or member under the Baggage Rules, 2016.
On the unaccompanied baggage. 35% ad valorem
Effective duty is 38.5% including SWS

Section 79 Bona fide baggage exempted from duty

Section 79(1) of the Customs Act refers to the duty relief available in respect of baggage. It stipulates that the
proper officer, may subject to any rules made under sub-section (2) pass free of duty:-
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(a) any article in the baggage, of a passenger or a member of the crew, in respect of which the said officer
is satisfied that it has been in his use for such minimum period as may be specified in the rules;

(b) any article in the baggage of a passenger in respect of which the officer is satisfied that it is for the use
of the passenger or his family or is a bona fide gift or souvenir, provided that the value of each such article
and the total value of all such articles does not exceed such limits as may be specified in the rule.

One laptop computer (notebook computer) is exempted from whole of the duty of Customs when imported by a

*passenger (other than member of crew) of the age of 18 years or above vide Notification No. 11/2004-Cus.,

dated 8-1-2004.

Section 80 Temporary Detention of Baggage

Where the baggage of a passenger contains any article, which is dutiable or the import of which is prohibited,
and in respect of which a true declaration has been made under section 77, the proper officer may, at the
request of the passenger, detain such article for the purpose of being returned to him on his leaving India. If, for
any reason, the passenger is not able to collect the article at the time of his leaving India, the article may be
returned to him, through any other passenger authorized by him and leaving India, or as cargo consigned in his
name.

Baggage Rules, 2016

Rule 3 Passengers arriving from countries other than Nepal, Bhutan or Myanmar
Passenger shall be allowed clearance free of duty articles in is bona fide baggage, that is to say,-
(a) used personal effects (i.e. things required for satisfying daily necessities but does not include jewellery)
and travel souvenirs; and
(b) Articles, other than those mentioned in Annexure |, carried on the person or in the accompanied baggage
of the passenger upto a value mentioned below —
Passengers Duty free allowance
» (i) Indian resident; or Rs.50,000
(i) Foreigner residing in India; or
(iii) Tourist of Indian origin.
» Tourist of foreign origin Rs.15,000

Where the passenger is an infant i.e. a child not more than two years of age, only used personal effects shall
be allowed duty free.

Jewellery eligible for GFA under Rule 3 and Rule 4: Jewellery has been specifically excluded from
personal effects. The same is not eligible for full exemption as applicable in case of used personal effects.
Gold or silver in any form other than ornaments is specifically included in Annexure I. Hence, Ornaments
becomes eligible for GFA under Rule 3 and 4 within the monetary limits specified in the said Rules.

The special provision for jewellery under Rule 5 may be regarded as an additional allowance subject to
conditions specified in the said rule.

Rule 4 Passengers arriving from Nepal, Bhutan or Myanmar
Passenger shall be allowed clearance free of duty articles in his bona fide baggage, that is to say, -
(a) Used personal effects (i.e. things required for satisfying daily necessities but does not include jewellery)
and travel souvenirs; and
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(b) Articles, other than those mentioned in Annexure I, carried on the person or in the accompanied baggage
of the passenger upto a value mentioned below —

Passengers Duty free allowance
0] Indian resident; or Rs.15,000

(i) Foreigner residing in India; or
(iii) Tourist

Where the passenger, is arriving by land, only used personal effects shall be allowed duty free.
Note: Pooling not permissible: The General Free Allowance (GFA) of a passenger under this rule shall not be
allowed to be pooled with the free allowance of any other passenger.

Rule 5 Jewellery Allowance

A passenger returning to India shall be allowed clearance free of duty jewellery in his bona fide baggage to the
extent as given below:

Passenger residing abroad for more than one year

» Gentleman: Jewellery upto a weight, of 20 grams
with a value cap of Rs.50,000.

» Lady: Jewellery upto a weight, of 40 grams with
a value cap of Rs.1,00,000.

Rule 6 Transfer of residence

A person, who is engaged in a profession abroad, or is transferring his residence to India, will be allowed duty

free clearance of articles on his return in the manner given in the Appendix below.

This allowance would be in addition to the general duty-free baggage allowance under rule 3 or 4, as the case

may be.

Duration of stay
abroad

Articles allowed free of duty

Conditions

Relaxation

From 3 months
upto 6 months

Personal and household
articles, other than those
mentioned in Annexure | or

Annexure Il but including articles
mentioned in Annexure Il upto
an aggregate value of Rs.
60,000.

Indian passenger

From 6 months
upto 1 year

Personal and household
articles, other than those
mentioned in other than those
mentioned in Annexure | or
Annexure Il but including articles
mentioned in Annexure Ill, upto
an aggregate value of Rs.
1,00,000.

Indian passenger

Minimum stay of
1 year during the
preceding 2
years.

Personal and household
articles, other than those
mentioned in Annexure | or

Annexure Il but including articles
mentioned in Annexure lll upto
an aggregate value of Rs.
2,00,000.

The Indian passenger
should not have availed
this concession in the
preceding 3 years.

Minimum stay of
2 years or more.

Personal and household
articles, other than those listed

(i) Minimum stay of 2
years abroad,

Shortfall upto 2 months in
stay abroad can be
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Duration of stay Articles allowed free of duty Conditions Relaxation
abroad

at Annexure | or Annexure |l but immediately condoned by Deputy
including articles mentioned in preceding the date | Commissioner of
Annexure lll, upto an aggregate of his arrival on | Customs or Assistant
value of Rs. 5,00,000. transfer of | Commissioner of

residence; Customs if the early

return is on account of:-

(i) terminal leave or
vacation being
availed of by the
passenger; or

(i) any other special
circumstances for
reasons to be
recorded in writing.

(i) Total stay in Indiaon | The Principal
short visit during the | Commissioner of
2 preceding years | Customs or
should not exceed 6 | Commissioner of
months; and Customs may condone
short visits in excess of 6
months in special
circumstances for
reasons to be recorded in
writing.
(i) Passenger has not | No relaxation.
availed this

concession in the
preceding 3 years.

Rule 7 Currency

The import and export of currency under these rules will be governed in accordance with the provisions of the
Foreign Exchange Management (Export and Import of Currency) Regulations, 2015 and the notifications issued
thereunder,

Rule 8 Unaccompanied Baggage

The various provisions in the above rules are also applicable to the unaccompanied baggage, unless
specifically excluded, if unaccompanied baggage had been in possession, abroad, of the passenger and is
dispatched within 1 month of his arrival in India or such further period as the Deputy/Assistant Commissioner
may allow.

The said unaccompanied baggage can also land in India upto 2 months before the arrival of the passenger.
However, if the passenger is not able to arrive in India within two months due to circumstances beyond his
control like sudden illness to himself or any member of family, natural calamities, disturbed conditions, disruption
of the transport or travel arrangements in the country etc., the Deputy/Assistant Commissioner may extend the
said period of 2 months upto a maximum of 1 year for reasons to be recorded.
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Rule 9 Crew Baggage

These baggage rules are also applicable to the members of the crew engaged in foreign going conveyance for
importation of their baggage, when they are finally paid off on termination of their engagement.

However, other crew members of a vessel and aircraft will be allowed to bring items like chocolates, cheese,
cosmetics and other petty gift items for their personal or family use for a value not exceeding Rs. 1500.
Note:-

+ Family, under these rules, includes all persons who are residing in the same house and form part of the same
domestic establishment.

Goods listed in Annexure | (See Rule 3, 4 & 6)

Fire arms.

Cartridges of fire arms exceeding 50.

Cigarettes exceeding 100 sticks or cigars exceeding 25 or tobacco exceeding 125 gms.
Alcoholic liquor or wines in excess of two litres.

Gold or silver in any form other than ornaments.

Flat Panel (Liquid Crystal Display/Light-Emitting Diode/Plasma) television.

ok LN PE

Goods listed in Annexure 1l (See Rule 6)

Colour Television.

Video Home Theatre System.

Dish Washer.

Domestic Refrigerators of capacity above 300 litres or its equivalent.
Deep Freezer.

Video camera or the combination of any such Video camera with one or more of the following goods,
namely:-

(a) television receiver;

(b) sound recording or reproducing apparatus;

(c) video reproducing apparatus.

7. Cinematographic films of 35 mm and above.

8. Gold or Silver, in any form, other than ornaments.

oMk wONR

Goods listed in Annexure |1l (See Rule 6)

1. Video Cassette Recorder or Video Cassette Player or Video Television Receiver or Video Cassette
Disk Player.

Digital Video Disc player.

Music System.

Air-Conditioner.

Microwave Oven.

Word Processing Machine.

Fax Machine.

Portable Photocopying Machine.

PN R LN
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9. Washing Machine.
10. Electrical or Liquefied Petroleum Gas Cooking Range
11. Personal Computer (Desktop Computer)
12. Laptop Computer (Note book Computer)
13. Domestic Refrigerators of capacity up to 300 liters or its equivalent.

Example 3. Mr. A, an Indian entrepreneur, went to London to explore new business opportunities on 01.04.2017.

His wife also joined him in London after three months. The following details are submitted by them with the

Customs authorities on their return to India on 15.04.2018:

(a) used personal effects worth Rs. 80,000,

(b) 2 music systems each worth Rs. 50,000,

(c) the Jewellery brought by Mr. A worth Rs. 48,000 [20 grams] and the Jewellery brought by his wife worth
Rs. 96,000 [40 grams].

A. There is no duty liability on the Jewellery brought by Mr. A. as he had stayed abroad for period exceeding

1 year and weight of the Jewellery brought by him is 20 grams with a value less than Rs. 50,000.

However, his wife is not eligible for this additional Jewellery allowance as she had stayed abroad for a period

of less than a year. Thus, she has to pay customs duty on the entire amount of Jewellery brought by her as she

has already exhausted the general duty free baggage allowance of Rs. 50,000 allowed under rule 3.

Example 4. After visiting USA for a month, Mrs. & Mr. X (Indian residents aged 40 and 45 years respectively)
brought to India a laptop computer valued at Rs. 80,000, used personal effects valued at Rs. 90,000 and a
personal computer for Rs. 52,000. What is the customs duty payable?

A. One laptop computer when imported into India by a passenger of the age of 18 years or above (other than
member of crew) is exempt from whole of the customs duty [Notification No. 11/2004 Custom dated 08.01.2004].
Accordingly, there will be no customs duty on used personal effects (worth Rs. 90,000) of Mrs. and Mr. X and
laptop computer brought by them will be exempt from duty.

Duty payable on personal computer after exhausting the duty free baggage allowance will be Rs. 52,000 — Rs.
50,000 = Rs. 2,000.

Effective rate of duty for baggage = 38.50% [including SWS]

Therefore, total customs duty = Rs. 770

Provision related to Transit & Transhipment

Section 52 Chapter not to apply to baggage, postal articles and store

Section 53 Transit of certain goods without payment of duty

Subject to the provisions of section 11, where any goods imported in a conveyance and mentioned in the arrival
manifest or import manifest or the import report, as the case may be, as for transit in the same conveyance to
any place outside India or to any customs station, the proper officer may allow the goods and the conveyance
to transit without payment of duty, subject to such conditions, as may be prescribed.
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Section 54 Transhipment of goods without payment of duty

(1) Where any goods imported into a customs station are intended for transshipment, a bill of transhipment
shall be presented to the proper officer in the such form and manner as may be prescribed. Where the
goods are being transferred under an international treaty or bilateral agreement between the
Government of India and Government of a foreign country, a declaration for transhipment instead of a
bill of transhipment shall be presented to the proper officer in the such form and manner as may be
prescribed.

(2) Subject to the provisions of section 11, where any goods imported into a customs station are mentioned
in the arrival manifest or import manifest or the import report, as the case may be, as for transhipment
to any place outside India, such goods may be allowed to be so transhipped without payment of duty.

(3) Where any goods imported into a customs station are mentioned in the arrival manifest or import
manifest or the import report, as the case may be, as for transhipment -

a. to any major port as defined in the Indian Ports Act, 1908 (15 of 1908), or the customs airport
at Mumbai, Calcutta, Delhi or Chennai or any other customs port or customs airport which the
Board may, by notification in the Official Gazette, specify in this behalf, or
b. to any other customs station and the proper officer is satisfied that the goods are bona fide
intended for transhipment to such customs station,
the proper officer may allow the goods to be transhipped, without payment of duty, subject to such
conditions as may be prescribed for the due arrival of such goods at the customs station to which
transhipment is allowed.

Basis of difference Transit Transshipment

Statutory provision

Section 53 of the Customs Act, 1962
provides for transit of goods.

Section 54 of the Customs Act,
1962 provides for transshipment of
goods.

Conveyance

In case of transit of goods, goods are
allowed to remain on the same
conveyance.

In case of transshipment of goods,
the conveyance changes i.e. the
goods are unloaded from one
conveyance and loaded in another
conveyance.

Documentation

In case of transit, the record already
made in the ships / aircraft's manifest
continues. The imported goods are
shown in the manifest as the same
bottom cargo. Thus, there is continuity
in the records and there is no chance of
the control over such transit goods
being lost.

In transshipment of goods,
continuity in the records is not
maintained as the goods are
transferred to another
conveyance.

Supervision

No supervision is required for transit
goods.

Transshipment takes place under
the supervision of the proper
officer.

Additional Formalities

No additional conditions or formalities
are required.

Specific conditions are imposed if
the goods are deliverable at Indian
port.

Port

Transit is allowed in every port normally.

Transshipment is allowed in

specified ports only.
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Section 55 Liability of duty on goods transited under section 53
or transhipped under section 54

Where any goods are allowed to be transited under section 53 or transhipped under sub-section (3) of section
54 to any customs station, they shall, on their arrival at such station, be liable to duty and shall be entered in
like manner as goods are entered on the first importation thereof and the provisions of this Act and any rules
and regulations shall, so far as may be, apply in relation to such goods.

Section 56 Transport of certain classes of goods subject to
prescribed conditions

Imported goods may be transported without payment of duty from one land customs station to another, and
any goods may be transported from one part of India to another part through any foreign territory, subject to
such conditions as may be prescribed for the due arrival of such goods at the place of destination.

Can the time-limit prescribed

) The aforesaid question came up for consideration before the High
under section 48 of the

Court. The High Court noted that though section 46 does not provide
Customs Act, 1962 for | for any time-limit for filing a bill of entry by an importer upon arrival of
clearance of the goods within | goods, section 48 permits the authorities to sell the goods after
30 days be read as time-limit | following the specified procedure, provided the same are not cleared
for filing of bill of entry under for home consumption/ warehoused/ transhipped within 30 days of
. unloading the same at the customs station. The High Court however
section 46 of the Act? . o . .
ce Shreeii O held that the time-limit prescribed under section 48 for clearance of the
e iy NSRS goods within 30 days cannot be read into section 46 and it cannot be
(India) Pvt. Ltd. 2013 (289) ELT

inferred that section 46 prescribes any time-limit for filing of bill of entry.
401 (Guj.)
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Question & Answer

Q1. ITDC as a canalizing agent imported certain goods and stored them in a bonded warehouse. A private party
obtained an import licence and approached ITDC for clearance of these goods. ITDC filed ex-bond Bill of Entry
on 29th January. This was returned by customs authorities to ITDC, after due processing, for payment of duty.
The private party, in the meantime, changed his mind and decided not to clear the goods and informed ITDC
accordingly who in turn, by their requested the Customs Department to cancel the Bill of Entry. This was done.
Subsequently, the Customs Department demanded interest since the duty had not been paid within one day of
assessment of the Bill of Entry as stipulated by Section 47 of the Customs Act. Do you think that the demand
for interest is sustainable? Discuss.

A. As per section 47(2) of Customs Act, interest in payable on customs duty till date of payment of duty, if duty
is not paid within one working day after Bill of Entry is returned. In this case, no customs duty was payable,
since Bill of Entry was cancelled. Hence, no interest is payable, since duty itself was not payable on the Bill of
Entry which was returned after assessment. Hence, the demand for interest is not sustainable in law.

Q2. Can the time —limit prescribed under section 48 of the Custom Act, 1962 for clearance of the goods within
30 days be read as time —limit for filing of bill of entry under section 46 of the Customs Act, 19627 You may take
the help of case law, if any, for you decision.

A. The Gujarat High Court in CC. v. Shreeji Overseas (India) Pvt. Ltd. [2013] 289 ELT 401 (Guj.) has held that,
there is no limit prescribed u/s 46 for filing of bill of entry. Section 48 which authorizes the customs authorities
to sell goods if they are not cleared for home consumption or warehoused or transshipped within 30 days after
unloading thereof at customs station cannot be treated as time limit for filing bill of entry. Thus, if importer does
not present bill of entry within 30 days of unloading of goods at customs station, he will not be liable to penalty
u/s 117 of Customs Act, 1962.

Q3. Mr. Devendra, an Indian Entrepreneur, went to China to explore new business opportunities on 5.4.2018.
The following details regarding imports are submitted by him with the Customs authorities on return to India on
20.01.20109.
(a) 2 Music systems each worth Rs.23,000.
(b) Jewellery brought by Mr. Devendra worth Rs.49,000. (18 Grams)
Write a brief note on his eligibility with regard to duty free baggage allowances as per the Baggage Rules, 2016.
A. An Indian resident arriving from any country other than Nepal, Bhutan or Myanmar, shall be allowed clearance
free of duty articles in his bona fide baggage,:

(i)  Used personal effects, travel souvenirs; and

(i)  Articles other than those mentioned in Annexure I, upto the value of Rs.50,000 if these are carried on

the person or in the accompanied baggage of the passenger.

However, since his period of stay abroad does not exceed 1 year, he will not be eligible for additional allowance
in respect of jewellery.
Computation of Custom duty payable by Mr. Devendra

(amount in Rs.)

(1) 2 Music systems each worth Rs.23,000 46,000

(2) Jewellery brought by Mr. Devendra (can be accommodated in General Free 49,000

Allowance)

Total dutiable goods imported 95,000
Less: General Free Allowance under Rule 3 50,000
Balance Goods on which duty is payable 45,000
Customs Duty payable @ 38.50% 17,325
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Q4. Mrs. and Mr. Kapoor visited Germany and brought following goods while returning to India on 18.4.2018:
Their personal effects like clothes, etc., valued at Rs.35,000.

A personal computer bought for Rs.52,000

A laptop computer bought for Rs.95,000

Two liters of liquor bought for Rs.3,000

A new camera bought for Rs.47,400

What is the amount of customs duty payable?

A. In this question, Mrs. and Mr. Kapoor have brought certain goods while returning to India. The question
doesn’t mention whether the same have brought through separate baggage or through a single baggage. If the
goods have been brought in a single baggage, the same would be supported by a single baggage declaration
form and, in that event, the general free allowance will be available only once and the same cannot be pooled
in respect of Mr. Kapoor and Mrs. Kapoor separately.

However, if the goods are brought in separate baggage’s support by two separate baggage declaration forms,
the general free allowance will be available separately to Mrs. And Mr. Kapoor.

It has been assumed that Mrs. and Mr. Kapoor have brought two separate baggage in a manner so as to lower
the incidence of customs duty. Accordingly,:

Particulars Mrs. Kapoor
Personal effects like clothes, etc. Exempt
Laptop computer Exempt
Personal computer (assumed that it has been brought on account of Mrs. Kapoor) 52,000
Total 52,000
Less: General Free Allowance under Rule 3 (Since both have filled separate baggage 50,000
declaration forms, hence, they will be eligible for GFA separately)
Assessable Value 2,000
Customs Duty @ 38.50% 770

Particulars Mr. Kapoor
Two litres of liquor (assumed that it has been brought on account of Mr. Kapoor) 3,000
New camera (assumed that it has been brought on account of Mr. Kapoor) 47,400
Less: General Free Allowance under Rule 3 (Since both have filled separate baggage 50,000
declaration forms, hence, they will be eligible for GFA separately)
Assessable Value 400
Customs Duty @ 38.50% 154

Hence, total customs duty payable = Rs. 924
In case only one baggage declaration form is given by Mr. & Mrs. Kapoor than duty free allowance shall be

worked out as under: (Amount in Rs.)
Particulars Mrs. Kapoor

Personal effects like clothes, etc. Exempt
Laptop computer Exempt
Personal computer (assumed that it has been brought on account of Mrs. Kapoor) 52,000
Two litres of liquor 3,000
New camera 47,400
Total 1,02,400
Less: General Free Allowance under Rule 3 (Since both have filled separate baggage 50,000
declaration forms, hence, they will be eligible for GFA separately)
Assessable Value 52,400
Customs Duty @ 38.50% 20,174
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Q5. M/s. XYZ Ltd. imported certain goods valuing Rs. 30 Lakhs (assessable value) from America by post.
Compute the amount of duty payable by the importer in the light of the following information:

Date of presentation of a list containing particulars of said goods to proper officer of customs | 15-05-2018
Rate of duty prevalent on the date of such presentation 10%
Date of arrival of vessel through which the packet containing the said goods was imported 20-05-2018
Rate of duty prevalent on the date of such arrival 7.50%

A. As per Section 83 of the Customs Act, 1962, in case of importation of goods by post, the date for

determination of rate of duty shall be, -

(a) the date on which postal authorities present a list containing particulars of the said goods to the proper officer
of customs; or

(b) if such goods are imported by a vessel, the date of arrival of the vessel, whichever is later. In this case, the
date of arrival of vessel, being later in time, shall be the relevant date and the rate of duty prevalent on that
date shall be applicable.

Therefore, duty payable will be 7.5% as increased by SWS@ 10% = 8.25% of Rs. 30 Lakhs = Rs 2,47,500.

Q6. On 15-6-2018 M/s. XYZ Ltd. delivered goods valuing Rs. 20 Lakhs (assessable value) to the postal
authorities for the purpose of export by post to Germany. The order for clearance of such goods for export was
made on 29-6-2018, but the goods could actually be exported on 01-07-2018. The rates of duty prevalent on
the said dates were 10%, 15% and 20% respectively. Determine the amount of customs duty payable?

A. As per section 83, in the case of goods exported by post, the relevant date for determination of rate of duty
shall be the date on which the exporter delivers such goods to the postal authorities i.e. 15-06-2018.

Hence, the amount of customs duty payable =10% of Rs. 20 Lakhs = Rs. 2,00,000.

Q7. What is the relevant date for determination of rate of duty under the Customs Act, 1962 in the case of
clearance of baggage?

A. As per section 78 of the Customs Act, 1962, the relevant date for determination of rate of duty in case of
clearance of baggage is the date on which a declaration is made in respect of such baggage under section 77.

Q8. What is the relevant date for determining the rate of duty and tariff valuation in respect of goods
imported/exported by post?

A. Section 83 of the Customs Act, 1962 provides the relevant date for rate of duty and tariff valuation in
respect of goods imported/exported by post as under:

Sr. No. Particulars Relevant date for determining rate of duty and tariff
valuation
1. Goods imported by Date on which postal authorities or the authorized courier
post or courier present to the proper officer a list containing the particulars
of such goods for the purpose of assessing the duty
thereon.
or

Date of arrival of vessel or date of presentation of list to the
proper officer,

whichever is later (in case of imports by vessel).

2, Goods exported by Date on which the exporter delivers such goods to the

post or courier postal authorities or the authorized courier for exportation.
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Q9. Gregory Peg of foreign origin has come on travel visa, to tour in India. He carries with him, as part of

baggage, the following:

per cartridge)

Particulars Amount in INR
Travel Souvenir 85,000
Other articles carried on in person 1,50,000
120 sticks of cigarettes of Rs. 100 each 12,000
Fire arm with 100 cartridges (value includes the value of cartridges at @ Rs. 500 1,00,000

Determine customs duty payable, if the effective rate of customs duty is 38.50% inclusive of SWS, with short

(CA Final May 18 Old)
A. As per rule 3 of Baggage Rules, 2016, tourist of foreign origin excluding infant is allowed duty free

explanations where required.

clearance of
(i) travel souvenirs; and

(ii) Articles up to the value of Rs. 15,000 (excluding inter alia fire arms, cartridges of fire arms exceeding 50

and cigarettes exceeding 100 sticks), if carried on in person.

Particulars Duty Free Non Duty Free
Allowance in INR | Allowance in
INR

Travel Souvenir Nil -
Other articles carried on in person 1,50,000 -
Cigarettes [100 sticks can be accommodated in General Free 10,000 2,000
Allowance (GFA)]

Fire arms cartridge (50 cartridges can be accommodated in GFA) 25,000 25,000
Fire Arms (Rs. 1,00,000-Rs. 50,000) - 50,000
Baggage than can be accommodated in GFA 1,85,000 -

Less: GFA 15,000 -
Baggage on which duty is payable 1,70,000 77,000
Duty Rate 38.5% 110%
Duty Payable 65,450 84,700

Note: Fire arms, cartridges of firearms exceeding 50 and cigarettes exceeding 100 sticks are not chargeable
to rate applicable to baggage [Notification No. 26/2016 Cus. dated 31.03.2016]. These items are charged @

100% applicable to baggage under Heading 9803 of the Customs Tariff.
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Section 74 Drawback allowable on re-export of duty paid goods

Section 75 Drawback on materials used in the manufacturer of exporter goods
Re-export of imported goods (Drawback of customs duties) Rules, 1995

Customs & Central Excise Duties Drawback Rules, 2017

Section 75A Interest on Drawback

Section 76 Prohibition and Regulation of Drawback

Let us consider an example. A machine, worth Rs.10 Crores was imported into India with payment of customs
duty of Rs. 2.5 crores. Upon receipt of the machine into the factory it was realized that the machine was only
suitable for working in cold temperature and such conditions did not exist in the factory in which it was to be
installed.

In this situation, what is to be done? Does the factory have to bear a loss of Rs. 2.5 crores of Customs duty?
The answer lies in application of Section 74(1) of the Customs Act, which enables an importer to claim 98% of

the duty as drawback (or refund) provided that:

1. Goods are re—exported;
2. ldentity of the goods are established — imported goods are re-exported,;
3. Not more than 2 years has elapsed from the date of payment of duty on import
Basis Drawback allowable on re-export of Drawback on materials used in the
duty paid goods (Section 74) manufacturer of exported goods (Section 75)
Meaning of | Drawback in relation to any goods “Drawback” in relation to any goods
drawback exported out of India, means the refund of | manufactured in India and exported, means the
duty or tax or cess as referred to in the rebate of duty excluding IGST leviable u/s 3(7)
Customs Tariff Act, 1975 and paid on and compensation cess leviable u/s 3(9) of the
importation of such goods in terms of Customs Tariff Act, 1975 chargeable on any
section 74 of the Customs Act. imported materials or excisable materials used
Accordingly, drawback under section 74 in the manufacture of such goods.
would include refund of IGST and GST IGST & GST Compensation Cess leviable on
Compensation Cess along with basic imported material or excisable material is not
customs duty, etc. eligible for drawback.
GST has to be taken as credit or refund as per
the provisions of CGST Act & rules.
Identity Identity of goods should be established No such condition specified.
Eligibility All goods are eligible. Only goods specified by Central Government in
this behalf are eligible.
Nature of The exported goods should have been The goods exported may be manufactured or
goods imported and customs duty be paid processed from imported or indigenous inputs
exported thereon. or by utilizing input services.
Rate of Duty drawback is allowed @ 98% of the Duty drawback is allowed as per All Industry
Duty import duty, if the goods are exported Rate notified by the Drawback Directorate. In
drawback without use and in case if they are taken case if no rate is notified, then the exporter can
into use drawback is allowed at notified apply for Brand rate and in case if duty
rate depending upon the period of use. drawback as per All Industry Rate is less than
80% of the duty paid on importation, then the
exporter can apply for Special Brand Rate.
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Basis Drawback allowable on re-export of Drawback on materials used in the

duty paid goods (Section 74) manufacturer of exported goods (Section 75)
Time limit The goods must be exported within 2 No time limitation.
for export years from the date of payment of duty or
such extended time as allowed by Board
Requireme | There is no requirement of minimum value | There should not be any negative value addition
nt of Value | addition. and minimum value addition must be achieved,
addition if specified.
Use Imported goods are taken into use and If the goods manufactured from imported
then exported — Duty Drawback allowed. material are used in India and subsequently
exported then no duty drawback shall be
allowed (subject to certain exceptions).

Realization | There is no condition as to realization in Realization in foreign exchange is must. If
in foreign exchange. exporter fails to realize in foreign exchange,
convertible then drawback paid becomes recoverable with
foreign interest.
exchange
Rules Re-export of Imported goods (Drawback Customs and Central Excise Duties Drawback
framed of Customs Duties) Rules, 1995. Rules, 2017.
Export in The goods can be exported as Baggage. | The goods cannot be exported as Baggage.
form of
Baggage
Entered for | The goods so imported must have The goods must have been entered for
exportation | been entered for exportation either- exportation either-

(a) Under Section 51; or
(b) Under Section 77 as baggage; or
(c) Under Section 84 (a) by post,

And the proper officer must have made
an order for permitting clearance of
goods for exportation.

(a) Under Section 51; or
(b) Under Section 84 (a) by post,

And the proper officer must have made an
order for permitting clearance of goods for
exportation.

CBIC has clarified that safeguard duties, anti-dumping duties and countervailing duties are rebatable as

drawback in terms of section 75 of the Customs Act.

Following percentages have been fixed as the rates at which drawback of import duty shall be allowed in
respect of goods which were used after their importation (Section 74) and which have been out of Customs

control.
Length of period between the date of clearance for home Percentage of import
consumption and the date when the goods are placed under duty to bepaid as
Customs control for export Drawback

Not more than three months 95%
More than three months but not more than six months 85%
More than six months but not more than nine months 75%
More than nine months but not more than twelve months 70%
More than twelve months but not more than fifteen months 65%
More than 15 months but not more than 18 months 60%
More than 18 months Nil
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List of goods which are not entitled to drawback at all: No drawback of import duty will be allowed in
respect of the following goods, if they have been used after their importation in India:

(i) Wearing Apparel;

(ii) Tea Chests;

(iii) Exposed cinematograph films passed by Board of Film Censors in India.

(iv) Unexposed photographic films, paper and plates, and X-ray films.

It implies that if these goods are not used after their importation into India and subsequently re-exported in
the condition they were imported, then they would be entitled to 98% drawback.

Having regard to the international practice, a different percentage of import duty to be paid as drawback has
been prescribed in the case of motor vehicles and goods imported by the person for his personal and private
use:-

(i) If the car or specified goods are re-exported immediately: 98% of the duty paid is refundable.

(i) If the car or specified goods are re-exported after being used: Drawback of duty shall be equal to the
import duty paid in respect of such motor car or goods as reduced by 4%, 3%, 2.5% and 2% for use
for each quarter or part thereof during the period of first year, second year, third year, and fourth year
respectively.

It has been specifically provided that where such cars are exported after the expiry of the period of two years,
the drawback would be allowed only if the Central Board of Indirect Taxes and Customs, on sufficient cause
being shown, extends the period for expiry beyond two years. It is further provided that no drawback shall be
allowed if such motor car or goods have been used for more than four years.

Example 1(ICAl Example). Spatial Wireless Pvt. Ltd. imported five mainframe computer systems from
Flexsonics Computers, USA on 31.01.20XX paying customs duty of Rs. 30.45 lakhs. The computers worked
for some time but in June 20XX some technical faults developed in the systems resulting in complete closure
of work. On being informed about the problem, Flexsonics Computers sent his technicians from USA, to repair
the systems in June 20XX itself. However since no solution was found, the Management of Spatial Wireless
Pvt. Ltd re-shipped/returned the goods to Flexsonics Computers, USA on 31.12.20XX.

You are the CFO of the Spatial Wireless Pvt. Ltd. Board of Directors has approached you for advising whether
import duty paid can be taken back from the Central Government when goods are sent back. Advise, in the light
of the provisions of Customs Act, 1962.

A. Yes, the import duty already paid can be claimed back on five mainframe computer systems imported by
Spatial Wireless Pvt. Ltd. in accordance with the provision of section 74 of Customs Act.

Under this section, it is provided that when goods capable of being easily identified, which have been imported
into India and upon which duty has been paid on importation are entered for export and the proper officer makes
an order permitting clearance and loading of the goods for exportation, 98% of such duty shall be paid back as
drawback. However, the goods should be identified to the satisfaction of Assistant Commissioner of Customs
as the goods that were imported and the goods should have entered for export within two years from the date
of payment of duty on the importation thereof.

Further, it is provided in the section that 98% of drawback shall be allowed only in those cases where the goods
have not been used at all after the importation. VVarious percentages have been fixed by the Government as the
amount of drawback payable in respect of goods that are used after their importation.

In the instant case, all the conditions specified in provisions of section 74 are satisfied. The goods are
identifiable, import duty has been paid and they are scheduled to be exported within the prescribed time limit.
However, the goods have been used for some time. Here, the period between the date of clearance for home
consumption and the date when the goods are placed under the customs control for export is more than 9
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months, but not more than 12 months. Therefore, Spatial Wireless Pvt. Ltd will be eligible for the drawback
claim at the rate of 70% (rate notified by the Government in such case) of the import duty paid.

Re-export of imported goods (Drawback of customs duties)
Rules, 1995

Rule 3 Procedure for claiming drawback on goods exported by post

Goods exported by post

e the outer packing shall carry the words “DRAWBACK EXPORT”. The exporter shall deliver to the
competent Postal Authority a claim in the prescribed form.

e In case of export by post, the date of filing of drawback claim for the purpose of section 75A would
be the date on which the aforesaid claim form is received by the proper officer of customs from the
postal authorities.

e In case the aforesaid claim form is not complete in all respects, the exporter shall be informed of the
deficiencies therein within 15 days by a deficiency memo and such claim shall be deemed not to
have been received. When the exporter complies with the requirements specified in deficiency memo
within 30 days, he shall be issued an acknowledgement. The date of such acknowledgement shall
be deemed to be date of filing the claim for the purpose of section 75A.

Rule 4 Statements/Declarations to be made on exports other than by post

In the case of exports other than by post, the exporter shall at the time of export of the goods:-

(a) state on the shipping bill or bill of export, the description, quantity and such other particulars as
are necessary for deciding whether the goods are entitled to drawback under section 74 and
make a declaration on the relevant shipping bill or bill of export that-

(i) the export is being made under a claim for drawback under section 74 of the Customs
Act;

(i) that the duties of customs were paid on the goods imported;
(iii) that the goods imported were not taken into use after importation;
or

(iii) that the goods were taken in use :
However, the Principal Commissioner/Commissioner of Customs may exempt the exporter or
his authorized agent from the provisions of this clause if he is satisfied that failure to comply with
the said provisions is due to the reasons beyond his (exporter/authorized agent) control.

(b) furnish to the proper officer of customs, copy of the Bill of Entry or any other prescribed
document against which goods were cleared on importation, import invoice, documentary
evidence of payment of duty, export invoice and packing list and permission from Reserve
Bank of India to re-export the goods, wherever necessary.

Rule 5 Manner and time of claiming drawback on goods exported other than by post

A claim for drawback under these rules shall be filed:-
e inthe prescribed form
e within three months (extendable by another three months)

from the date on which an order permitting clearance and loading of goods for exportation under section 51
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is made by proper officer of customs. Extension of the aforesaid time-limit can be done by AC and DC
(Custom) — 3 months & Commissioner and Principal Commissioner of Customs and Central Excise by 6
months, subject to prescribed application fee payment.

Extending Authority

Period of extension, which
can be allowed by the

Fees payable along with the
application for grant of

authority extension
Assistant/Deputy Further 3 months e 1% of the FOB value of
Commissioner (beyond original period of 3 exports; or
months) e Rs. 1,000

Whichever is less

Principal Commissioner or
Commissioner

Further 6 months

(beyond original period of 3
months & extension of 3
months by AC/DC)

e 2% of the FOB value of
exports; or

e Rs. 2,000

Whichever is less

Documents to be filed along with drawback claim: The claim shall be filed along with the following

documents, namely:-

(a) Triplicate copy of the Shipping Bill bearing examination report recorded by the proper officer of
the customs at the time of export.

(b) Copy of Bill of Entry or any other prescribed document against which goods were cleared on

importation.
(¢) Import invoice.

(d) Evidence of payment of duty paid at the time of importation of the goods.

(e) Permission from Reserve Bank of India for re-export of goods, wherever necessary.
(f) Export invoice and packing list.

(g) Copy of Bill of lading or Airway bill.
(h) Any other documents as may be specified in the deficiency memo.

Date of filing of the claim for the purpose of section 75A: The date of filing of the claim for the purpose of

section 75A shall be the date of affixing the Dated Receipt Stamp on the claims.

Deficiencies in the claim: In case of incomplete claim/claim without the specified documents, such claim
shall be returned to the claimant with the deficiency memo within 15 days of submission and shall be

deemed not to have been filed.

Where exporter complies with requirements specified in deficiency memo within thirty days from the date of
receipt of deficiency memo, the same will be treated as a claim filed under sub-rule (1).
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Customs & Central Excise Duties Drawback Rules, 2017

Rule 2(c) “Export” means
e Taking out of India to a place outside India or
e Taking out from a place in Domestic Tariff Area (DTA) to a SEZ
and includes supply of stores for use on board a vessel or aircraft proceeding to a foreign
port or airport.

Rule 3 Drawback may be allowed on the export of goods at such amount, or at such rates, as may
be determined by the Central Government j.e. Drawback rate on X’ goods 10%. This apply
to all exporters manufacturing ‘X’ goods and this called {All Industry Rate (AIR)}.

Drawback is limited to incidence of duties of Customs on inputs used and remnant Central
Excise Duty on specified petroleum products used for generation of captive power for
manufacture or processing of export goods.
Where any goods are produced or manufactured from imported materials or excisable
materials, on some of which only the duty chargeable thereon has been paid and not on the
rest, or only a part of the duty chargeable has been paid; or the duty paid has been rebated
or refunded in whole or in part or given as credit, under any of the provisions of the
Customs Act, 1962 and the rules made thereunder, or of the Central Excise Act, 1944 and
the rules made thereunder, the drawback admissible on the said goods shall be reduced
taking into account the lesser duty paid or the rebate, refund or credit obtained.
No drawback in certain cases: No drawback is allowed in the case of the following:
(i) Packing materials for export of blended tea, except tea chests.
(ii) Goods manufactured out of duty free materials.
(iii) Jute batching oil used in manufacture jute yarn, twine etc.
(iv) Packing material used for jute yarn, fabrics etc.
Example 2. ‘A’ has exported under — mentioned goods under drawback claim —
Description of goods & quantity exported FOB value Drawback rate (AIR)
Rs.
Leather footwear Boots 200 pairs @ | 2,00,000 |11% of FOB subject to
Rs.1,000 per pair maximum of Rs. 85 per paid
Leather chappals 2000 pairs @ Rs. 50 per | 1,00,000 | 3% of FOB subject to
pair maximum of Rs. 5 per pair
Plastic bangles with embellishment 200 kgs 20,000 Rs. 5 per kg of plastic content
@ Rs. 100 per kg
On examination it is found plastic bangles contents is 50% but the total weight comes to 190
kgs only. Compute drawback on each item and total drawback.
Description FOB Rate of Drawback Drawback
Value in Rs.
Leather footwear Boots — 200 | 2,00,000 | 11% of FOB subject to max of 17,000
pairs @ Rs. 1,000 per pair Rs. 85 per pair
Leather chappals — 2,000 pairs | 1,00,000 | 3% of FOB subject to max 3,000
@ Rs. 50 per pair Rs. 5 per pair
Plastic bangles with 19,000 | Rs. 5 per Kg of plastic 475
embellishment 200 Kgs - content
Plastic content 50%. Actual
weight 190 Kgs only
Total duty Drawback 20,475
Rule 4 The Central Government may revise amount or rates determined under rule 3.
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Rule 5

As per Rule 5 (3), the provisions of section 16, or sub-section (2) of section 83, of the
Customs Act, 1962, shall determine the amount or rate of drawback applicable to any
goods exported under these rules. Relevant date shall be:-
e Goods exported by filing Bill of Export/Shipping Bill — Date of issuance of “Let
Export order/Let Ship Order”
e Goods exported by post — Date of delivery of Export Goods to the Postal Authority

Rule 6

In case an
exporter is
exporting
from more
than one
place of

export, he
can apply
any one of
the said
places of
export

Cases where AIR has not been determined (concept of Brand Rate)

Where no amount or rate of drawback has been determined in respect of any goods, any
exporter of such goods may, within three months from the date relevant for the applicability
of the amount or rate of drawback in terms of sub-rule (3) of rule 5, apply to the Principal
Commissioner of Customs or Commissioner of Customs, as the case may be, having

/yjurisdiction over the place of export, for determination of the amount or rate of drawback

thereof stating all the relevant facts including the proportion in which the materials or
components are used in the production or manufacture of goods and the duties paid on
such materials or components.

Provisional Drawback

Where an exporter desires that he may be granted drawback provisionally, he shall
specifically mention in the application his request for allowance of provisional duty
drawback. The concerned officer may allow provisionally payment of an amount not
exceeding the amount claimed by the exporter. He may require exporter to submit a bond.

Rule 7

Cases where AIR fixed is low (concept of Special Brand Rate)

Where, in respect of any goods, the exporter finds that the amount or rate of drawback
determined under rule 3 or, as the case may be, revised under rule 4, for the class of goods
is less than 80% of the duties paid on the materials or components used in the production
or manufacture of the said goods, he may within three months from the date relevant for the
applicability of the amount or rate of drawback in terms of sub-rule (3) of rule 5, make an
application to the Principal Commissioner of Customs or Commissioner of Customs, as the
case may be, having jurisdiction over the place of export, for determination of the amount or
rate of drawback thereof stating all relevant facts including the proportion in which the
materials or components are used in the production or manufacture of goods and the duties
paid on such materials or components.

However, no such application can be made where a claim for drawback under rule 3 or 4
has been made.

Procedure for claim of provisional drawback is discussed in Rule 6 above.

Circular No.
23/2015-
Cus. Dated
29-09-2015
and Circular
No. 49/2017-
Cus. Dated
12-12-2017

Refund/Claim of Safeguard Duties/Countervailing Duties U/s 9 as Duty Drawback:

()  Drawback of safeguard duty/countervailing duties under Section 75 admissible as
Brand Rate or Special Brand Rate: Safeguard Duties/Countervailing Duties leviable
under Section 9 are not taken into consideration while fixing All Industry Rates of
drawback, the drawback of such duties can be claimed under an application for
Brand Rate under Rule 6 or Rule 7 of the Customs, Central Excise Duties and
Service Tax Drawback Rules, 2017. This would necessarily mean that drawback
shall be admissible only where the inputs suffered such duties were actually used
in the goods exported as confirmed by the verification conducted for fixation of
Brand Rate.

(i) Drawback of safequard duty under Section 74 is admissible: Where imported
goods subject to Safeguard Duties/Countervailing Duties are exported out of the
country as such, then the Drawback payable under Section 74 of the Customs Act
would also include the incidence of Safeguard Duties as part of total duties paid,
subject to fulfilment of other conditions.

Rule 8

Cases where no amount or rate of drawback is to be determined (whether Brand
Rate/Special Brand Rate)

No amount or rate of drawback shall be determined in respect of any goods or class of
goods under rule 6 or rule 7, as the case may be, if the export value of each of such goods
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or class of goods in the bill of export or shipping bill is less than the value of the imported
materials used in the manufacture of such goods or class of goods, or

If the export value is not more than such percentage of the value of the imported materials
used in the manufacture of such goods or class of goods as the Central Government may,
by natification in the Official Gazette, specify in this behalf.

Rule 9

The drawback amount or rate determined under rule 3 shall not exceed one third (1/3) of
the market price of the export product.
Example 3. Let say Export Price Rs. 2,00,000

Indian Market Price DBK as per AIR (30% of DBK Allowed
FOB)
Rs. 50,000 Rs. 60,000 (2,00,000*30%) Not admissible (Sec. 76)
Rs. 90,000 Rs. 60,000 (2,00,000*30%) Rs. 30,000

Rule 10

Any officer of Government authorized by Assistant Commissioner/Deputy Commissioner of
Central Excise/Customs has power to require submission of information and documents to
determine the rate of drawback.

Rule 11

Access to manufactory has to be provided to Assistant/Deputy Commissioner Customs of
Central Excise to verify the facts.

Rule 12

(a) Outer packing containing the address of the consignee shall carry the words “Draw
back Export”.

(b) Exporter to furnish prescribed form to the postal authorities containing all details.

(c) The date of claim of drawback will be the date of filing of prescribed form to customs
by the postal authorities.

Rule 13

(1) Declaration is to be given in shipping bill stating that drawback is being claimed and all
duties have been paid.

(2) The exporter shall furnish to the proper officer copy of shipping invoices and any other
document.

(3) In respect of brand rates (Rules 6 & 7) additional declaration is to be given that:

(a) materials or components; and

(b) The materials continue to be imported and not being obtained from indigenous
sources there has been no change in manufacturing formula or quantum per
unit of imported materials or components if any, utilised in the manufacture of
export goods.

(4) In respect of duties of customs and central excise paid on the containers, packing
materials and materials used in the manufacture of the export goods on which
drawback is claimed, no separate claim for rebate of duty under the Central Excise
Rules, 2002 or any other law has been or will be made to the Central Excise authorities.

The Principal Commissioner/Commissioner is empowered to exempt any importer or his
agent from the provisions of this clause for reasons for to be recorded in the order.

Rule 14

Electronic shipping bill in Electronic Data Interchange (EDI) under the claim of drawback or
triplicate copy of the shipping bill is the document for the claim. Documents to be enclosed
are the following:

(a) Copy of export contract or letter of credit

(b) Copy of packing list

(c) Copy of ARE-1

(d) Insurance certificate

(e) Copy of drawback brand rate letter.

After giving acknowledgement, a deficiency memo will be issued calling for wanting details
within 10 days. Compliance and re-submission by the exporter is to be done within the time
frame.

This is procedural in nature and claim cannot be rejected for procedural lapses.

Rule 15

One or more claims can be combined and adjustments of all dues can be made and cheque
issued or amount credited to exporter or his Custom House account.

Rule 16

Supplementary claims can be made in prescribed Form within 3 months from
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(a) Date of publication of such rate in case of revised rate granted
(b) Date of communication of the said rate in case of brand rate (rule 6 & 7)
(c) Date of payment of original drawback in other cases.

Extension of due date of filing the form & fees there for:

Extending Period of extension, which Fees payable along with the
authority can be allowed by the application for grant of
authority extension
Assistant / Deputy | Further 9 months (beyond | (A) 1% of the FOB value of
Commissioner original period of 3 months) exports; or
(B) Rs. 1000.
Whichever is less.
Principal Further 6 months (beyond | (A) 2% of the FOB value; Or
Commissioner/ original period of 3 months & | (B) Rs.2000
Commissioner extension of 9 months by AC/ | Whichever is less.
DC)

Rule 18

Recovery of amount of drawback where export proceeds are not realized

Drawback shall be recovered if sale proceeds not realized within the time limit under FEMA.
No recovery of drawback if sale proceeds compensated by ECGC and collection waived by
RBI and exporter produces a certificate from the concerned Foreign Mission of India about
the fact of non — recovery of sale proceeds from the buyer —

Amount of drawback to be recovered where only part of sale proceeds is realized:
Sale proceeds not realized

Amount of drawback to be recovered = X Amount of Drawback Paid

Total amount of sale proceeds

Realization of export proceeds post-recovery of drawback
Where the sale proceeds are realized by the exporter after the amount of drawback has been

recovered from him and he produces evidence about such realization within a period of 3
months from the date of realization of sale proceeds, the amount of drawback so recovered
shall be repaid.

The above stated period of 3 months may be extended for another 9 months by Principal
Commissioner/Commissioner, provided the sale proceeds have been realized within the
period permitted by the RBI.

Section 75A Interest on Drawback

(a) Accordingly, where any drawback payable to a claimant under section 74 or 75 is not paid within a period
of one month from the date of filing a claim for payment of such drawback, there shall be paid to the
claimant, in addition to the amount of drawback, interest at the rate fixed under section 27A from the
date after the expiry of the said period of one month till the date of payment of such drawback (Interest

6%).

(b) Where any drawback has been paid to the claimant erroneously or it becomes otherwise recoverable
under this Act or the Rules, the claimant shall within a period of 2 months from the date of demand, pay
in addition to the said amount of drawback, interest at the rate fixed under section 28AA and the amount
of interest shall be calculated for the period beginning from the date of payment of such drawback to the
claimant till the date of recovery of such drawback (Interest 15%).

Example 4 (ICAl Example). Answer the following with reference to the provisions of the Customs Act, 1962

and rules made thereunder:
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(1) Mr. Afiled a claim for payment of duty drawback amounting to Rs. 50,000 on 30.07.20XX. However, the
amount was received on 28.10.20XX. You are required to calculate the amount of interest payable to Mr. A on
the amount of duty drawback claimed.

(2) Mr. X was erroneously refunded a sum of Rs. 20,000 in excess of actual drawback on 20.06.20XX. A
demand for recovery of the same was issued by the Department on 28.08.20XX. Mr. X returned the
erroneous refund to the Department on 20.10.20XX. You are required to calculate the amount of interest
chargeable from Mr. X. Provide brief reasons for your answer.

A.
(2) Computation of interest payable to Mr. A on duty drawback claimed
Particulars Amount
Duty drawback claimed 50,000
No. of days of delay [31.08.20XX to 28.10.20XX] 59 days
Rate of Interest 6%
Quantum of interest (rounded off) [Rs. 50,000 x 59/365 x 6/100] 485

Note: Since the claim of duty drawback is not paid to claimant within 1 month from the date of filing such
claim, interest @ 6% per annum is payable from the date after the expiry of the said 1 month period till the
date of payment of such drawback [Section 75A(1) of the Customs Act, 1962].

(2) Computation of interest chargeable from Mr. X on excess duty drawback paid
Particulars Amount
Duty drawback erroneously refunded 20,000
No. of days of delay [21.06.20XX to 20.10.20XX] 122 days
Rate of Interest 15%
Quantum of interest (rounded off) [ 20,000 x 122/365 x 15/100] 1,003

Note: Interest is payable by the claimant on erroneous refund of duty drawback @ 15% per annum for the
period beginning from the date of payment of such drawback to the claimant, till the date of recovery of such
drawback [Section 75A(2) of the Customs Act, 1962].

Section 76 Prohibition and Reqgulation of Drawback

(a) Notwithstanding anything herein before contained, no drawback shall be allowed
(i) in respect of any goods, the market price of which is less than the amount of drawback due

4 thereon, {See example in Rule 9}

(ii) where the amount of drawback in respect of any goods is less than fifty rupees.

(b) Without prejudice to the provision of sub- section (1) if the Central Government is of the opinion that
goods of any specified description in respect of which drawback is claimed under this chapter are
likely to be smuggled back into India, it may by notification in the Official Gazette, direct that drawback
shall not be allowed in respect of such goods or may be allowed subject to such restrictions and
conditions as may be specified in the notification.

The market price is as prevailing in India and not the price which exporter expects to receive from the
foreign customer [Om prakash Bhatia v. CC 2003 ELT 423 (SC)].
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ABC India v. Union of India | There is distinction between section 74 and 75 of the Customs Act- section 74
1992 (61) E.L.T. 205 (Del.) of the Customs Act comes into operation when articles are imported and
[maintained by Supreme thereupon exported, such articles being easily identifiable; and section 75
Court] comes into operation when imported materials are used in the manufacture of
goods which are exported.

Commissioner of Customs | Rule of interpretation in tariff need not be extended to interpretation of

v. India Steel Industries classification under the Drawback Rules.

1993 (67) E.L.T. 760 (G.O.l.)

Question & Answer

Q1. Sulabh Ltd has imported 5 mainframe computer systems form USA in December 2015 paying customs duty
of Rs.60 lakhs. Due to some technical snags that developed in the system in March 2016 the supplier sent his
technicians from USA to repair / solve the snag. No solution was found, as a result of which in July 2017 Sulabh
Ltd. decided to re-ship/ return the goods to foreign supplier. You are the Finance Manager of Sulabh Ltd. and
have been approached by the Board of Directors to examine and advice whether import duty already paid can
be got back from the Central Government, when the goods are sent back. Examine and advise in light of
provisions of Customs Act, 1962.

A. It is evident from the question that the goods were imported in December, 2015 from USA on payment of
applicable customs duty Rs. 60 Lakhs. The same goods are proposed to be again exported back to the country
of their origin. If the goods are entered for export before December 2015 (2 years from the date of payment of
duty), the company will be eligible for the drawback claim under Section 74 either at industry rates (in case the
goods are put to any use) or at the rate of 98% of the duty (where the goods are not put to use).

Q2. Calculate the amount of duty drawback allowable under the Customs Act, 1962 and the rules made
thereunder in the following independent cases —
i. A Ltd. has exported goods worth Rs. 80,000 (FOB value). Rate of duty drawback on such export of
goods in 0.8%
ii. B Ltd. Exported 1000 Kgs. Of goods of FOB value of Rs. 1,50,000. Rate of duty drawback on such
export is Rs. 50 per kg. Market price of goods is Rs. 48,000 (in wholesale market)

i. Duty drawback — Rs. 640 (0.8% of Rs. 80,000) [As per section 76 of the Custom Act, 1962, no drawback
shall be allowed if the amount of drawback is less than Rs. 50. Since drawback amount is Rs. 640 the
same shall be admissible).

ii. Duty drawback @ 50 per Kg = 50,000. However, as per section 76 (1) (b) of Customs Act, Duty
drawback shall not be allowed in respect of any goods, the market price of which is less than the amount
of drawback due thereon. Hence, no duty drawback is allowable.

Q3. R & Co., sent certain goods by ship from Calcutta to Colombo in Sri Lanka. After the ship set sail, it
developed engine trouble and while going to the nearest port, ran aground in the Indian Territorial Waters,
ultimately reaching Paradeep Port. The fillings, stores and cargo were salvaged, R & Co., applied for drawback
of duty under Section 75 of Customs Act, 1962, in respect of the goods. The application was rejected by the
Assistant Commissioner of Customs, holding that there was no “export” of goods under the Customs Act, by R
& Co. You are retained as Counsel by Rs & Co., to advise them on the admissibility of the drawback claim.
Examine the relevant issues and advise.
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A. The facts are similar to that of Sun Industries, v. CC [1988] 35 ELT 241 (SC), wherein the Apex Court held
that export is complete on loading after clearance and accordingly allowed the drawback claim where the ship
carrying goods ran aground after crossing territorial waters due to engine trouble and the goods in question
were neither salvaged nor re-landed; further held that off-loading of goods at foreign port is not an essential
requirement for export to take place. Applying the said case to the present case, M/s. R & Co. is eligible for
drawback claim.

Q4. XYZ Company Limited exported a consignment of manufactured goods. The company has paid import duty
and Central Excise duty on the components used in the manufacturer. A duty drawback rate has been fixed for
these goods. The ship carrying the consignment runs into trouble and sinks in the Indian territorial waters. The
Customs Department has refused to grant drawback for the reason that the goods have not reached their
destination. As a consultation for M/s. XYZ Limited, prepare a brief note with reasons whether the stand taken
by Customs Department is correct in law.

A. The Customs and Central Excise Duties Drawback Rules, 2017 provides that “drawback”, in relation to any
goods manufactured in India, and exported, means the rebate of duty chargeable on any imported materials or
excisable materials used in the manufacture of such goods. As per the said Rules “export” means “taking out
of India to a place outside India”. Section 2(27) of the Customs Act, 1962 provides that ‘India includes the
territorial waters of India.’

In case of Sun Industries c. CC [1988] 35 ELT 241 (SC), the Supreme Court held that the expression “taking
out to a place outside India” would also mean a place in high seas, if that place is beyond territorial waters of
India. Therefore, the goods taken out to the high seas outside territorial waters of India would come within the
ambit of expression “taking out to a place outside India”.

The emphasis in the aforementioned judgment was on the movement of the goods outside the territorial waters
of India. It is then that an export may be said to have been taken place. In the instant case, the vessel sunk
within territorial waters of India and therefore there is no export. Accordingly, no duty drawback shall be available
in this case.

Q5. An exporter obtained inputs on payment of Customs duty and has availed Input tax credit. Advise whether
he could avail Duty Drawback also under Section 75 of the Customs Act, 1962, if imported inputs are used in
the manufacture of goods, which are then exported.

A. Yes, he can avail duty drawback under section 75 of Customs Act, even if he has availed Input tax credit.
Input tax credit can be availed only in respect of IGST and GST compensation cess leviable under section 3 of
the Customs Tariff Act, paid on imported inputs. Duty drawback of customs portion, i.e. customs duties other
than IGST is allowed even after availing Input tax it on inputs used in the manufacture of goods that are exported.

Q6. M/s. RIL Ltd. claimed duty drawback in respect of its export products. Over 97% of the inputs by weight of
the product were procured indigenously and were not excisable. All industry rates under the Customs and
Central Excise Duties Drawback Rules, 2017 were fixed taking into account the incidence of customs duty on
imported product inputs. Explain briefly with reference to Rule 3(1) (ii) of the said rules whether the claim of M/s.
RIL will merit consideration by the authorities.

A. Rule 3 of the Customs and Central Excise Duties Drawback Rules, 2017 inter alia provides that no drawback
shall be allowed if the exported goods have been produced or manufactured using imported materials or
excisable materials on which duties have not been paid.

In the given case, there was no duty incidence on 97% of the inputs of the export product except the duty
incidence on remaining 3% of the inputs, which was insignificant. All Industry Rates fixed for particular export
products are applicable to all exports who export the same. However, in case where there is clear evidence, as
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in the present one, that the inputs of such export products have not suffered any duty, no drawback can be
claimed. Same view was expressed by the Tribunal in the case of Rubfila International Ltd. v. CCus. Cochin
[2005] 190 ELT 485 (Tri.-Bang.).

Q7. Calculate the amount of duty drawback allowable under the Customs Act, 1962 in the following cases:
a) Jaggi Mehta imported a car from U.K. for his personal use and paid Rs.4,50,000 as import duty.
However, the car is re-exported immediately without bringing it into use.
b) Meenakshi imported a music player from Dubai and paid Rs.12,000 as import duty. She used it for four
months but re-exports the same after four months.
c) XYZ Ltd. exported 1000 kgs of metal of FOB value of Rs.1,00,000. Rate of duty drawback on such
export is Rs.60 per kg. Market price of goods is Rs.40,000 (in wholesale market).

a) As per Section 74 of the Customs Act, 1962, when any identifiable imported goods are re-exported,
98% of the import duty is re-paid as drawback provided the goods are identified to satisfaction of the
Assistant / Deputy Commissioner of Customs as the goods which were imported and the same are
entered for export within two years from the date of payment of the import duty. Thus, Jaggi Mehta can
claim duty drawback of Rs. 4,41,000 (98% of Rs.4,50,000) on the presumption that the car has been
identified to the satisfaction of the Assistant / Deputy Commissioner of Customs as the one which was
imported.

b) As per Section 74 of the Customs Act, 1962, in respect of a motor car or goods imported by a person
for his personal and private use, drawback of duty shall be equal to the import duty paid in respect of
such motor car or goods as reduced by 4%, 3%, 2.5% and 2% for use for each quarter or part thereof
during the period of first year, second year, third year, and fourth year respectively. Hence, Meenakshi
can claim duty drawback of 92% i.e. Rs.11,040.

c) As per Section 76 of the Customs Act, 1962 no drawback is allowed in respect of any goods, the market
price of which is less than the amount of drawback due thereon. In this case, the market price of the
goods is Rs. 40,000, which is less than the amount of duty drawback, i.e. 1,000 kgs x Rs. 60 = Rs.
60,000. Hence, XYZ Ltd. is not entitled to claim duty drawback in this case.

Q8. New Horizon Exporters have exported some goods outside India. FOB value of 1,000 kg of goods exported
is Rs. 2,30,000. Rate of duty drawback on such export is Rs. 100 per kg. Market price of goods is Rs. 75,000
(in wholesale market). You are required to ascertain whether New Horizon Exporters is entitled to duty drawback
and if yes, what is the quantum of such duty drawback?

A. Section 76(1)(b) of the Customs Act, 1962 provides that no drawback shall be allowed in respect of any
goods, the market price of which is less than the amount of drawback due thereon. In this case, the market
price of the goods is Rs. 75,000, which is less than the amount of duty drawback, i.e. 1,000 Kg. x Rs.1,00,000.
Hence, no duty drawback shall be allowed in this case.

Q9. An exporter obtained inputs on payment of Customs duty and has availed Input tax credit. Advise whether
he could avail Duty Drawback also under Section 75 of the Customs Act, 1962, if imported inputs are used in
the manufacture of goods, which are then exported.

A. Yes, he can avail duty drawback under section 75 of Customs Act, even if he has availed Input tax credit.
Input tax credit can be availed only in respect of IGST and GST compensation cess leviable under section 3 of
the Customs Tariff Act, paid on imported inputs. Duty drawback of customs portion, i.e. customs duties other
than IGST is allowed even after availing Input tax it on inputs used in the manufacture of goods that are exported.
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Clhapter 7: - Reifund

Section 27 Application for refund of import duty or interest
Section 27 (2) Processing of refund claim

Section 27 A Interest on delayed refund

Section 26 Refund of export duty in certain cases

Section 26 A Refund of import duty in certain cases

Section 27 Application for refund of import duty or interest

e The claim for refund of duty or interest can be made by (i) the person who paid the duty or interest in
excess; or (ii) the person who borne the incidence of such duty or interest.

e Application for refund to be made in proper form and manner. The Customs Refund Application (Form)
Regulations, 1995, provides that the claim must be made in duplicate in the form appended to the said
Regulations, to the Assistant / Deputy Commissioner who has jurisdiction over the customs station
where the duty of customs was paid.

e Aclaim by the importer / exporter for refund of duty / interest, must be made before the expiry of one
year from the date of payment of such duty or interest [Section 27(1)].

e A claim by another person, from whom duty was collected, must be made before expiry of one year
from the date of purchase of the goods [Explanation to Section 27(1)].

e Other situations require computation of one year as follows:

Event Limitation of one year to be computed from
the
Exemption of duty by a special order issued Date of issue of such order
under section 25(2)
Refund of duty arising as a consequence of Date of such judgment, decree, order or

any judgment, decree, order or direction of the direction
appellate authority, Appellate Tribunal or any
court

Provisional payment of duty under section 18 Date of adjustment of duty after the

final assessment, or in case of re-assessment,
from the date of such re-assessment

In any other case Date of payment of such duty or interest

¢ No limitation in case of duty paid under protest

e Where the amount claimed is less than Rs.100, it will not be refunded. Principle of Unjust enrichment
applies. It must be noted that section 28D creates a statutory presumption that the incidence of duty

has been passed on to the buyer, unless the contrary is proved.

Section 27 (2) Processing of refund claim

The application of refund, if found to be complete in all respects by Customs, is processed to see if the whole
or any part of the duty and interest paid by the applicant is refundable. In case the whole or any part of the duty
and interest is found to be refundable, an order for refund is passed. However, in view of the provisions of unjust
enrichment enshrined in the Customs Act, the amount found refundable has to be transferred/credited to the
Consumer Welfare Fund. Only in following situations, the amount of duty and interest found refundable, instead
of being credited to the Consumer Welfare Fund, is to be paid to the applicant:
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a. if the importer has not passed on the incidence of such duty and interest to any other person;
b. if imports were made by an individual for his personal use;
c. if the buyer who has borne the duty and interest, has not passed on the incidence of such
duty and interest to any other person;
d. if amount found refundable relates to export duty paid on goods which has returned to
exporter as specified in section 26;
e. if amount relates to drawback of duty payable under section 74 and 75;
f. if the duty or interest was borne by a class of applicants which has been notified for such
purpose in the Official Gazette by the Central Government.
g. if the duty paid in excess by the importer before an order permitting clearance of goods for
home consumption is made where—
e such excess payment of duty is evident from the bill of entry in the case of self-assessed
bill of entry; or
o the duty actually payable is reflected in the reassessed bill of entry in the case of
reassessment.

Section 27A Interest on delayed refund

If refund-

e arises whether by adjudication order or in appeal, and

e refund is not paid within 3 months from date of valid application,
then interest @ 6% p.a. is paid after expiry of 3 months from valid application.
The interest is to be paid for the period beginning from the date immediately after the expiry of 3 months from
the date of receipt of such application, till the date of refund of such duty.
Where any order of refund is made by the Commissioner (Appeals), Appellate Tribunal, National Tax Tribunal
or any Court against an order of the Assistant Commissioner/Deputy Commissioner of Customs, the order
passed by the Commissioner (Appeals), Appellate Tribunal, National Tax Tribunal or by the Court, as the case
may be is deemed to be an order for the purpose of payment of interest on delayed refund. In other words, in
cases where no refund claim has been made, if a refund results from an order passed by the appellate
authorities mentioned above or by a court of law, refund is to be paid within 3 months of the order, and interest
will be payable after that.
The interest on delayed refund is payable only in respect of delayed refunds of Customs duty and no interest is
payable in respect of deposits such as deposits for project imports, security for provisional release of goods etc.

Example 1. M/s Export & Sons filed a claim for refund of customs duty on 1-4-2017. The Assistant
Commissioner, vide order dated 23-6-2017 rejected the claim. On appeal the Commissioner (Appeals) allowed
the refund claims vide order dated 30-09-2018. The refund claims were sanctioned to M/s. Export & Sons within
three months of receipt of order of the Commissioner (Appeals). The Assistant Commissioner relying upon the
explanation to section 27A rejected the claim for interest filed by M/s. Export & Sons. Examine with the help of
decided case whether the rejection of interest for delayed sanction of refund claims is justified.

A. In this case, AC had passed order U/s 27 denying refund. Commissioner (Appeals) passed an order against
such order of AC and allowed refund claim. Hence, such order of Commissioner (Appeals) shall be deemed to
be an order U/s 27, and accordingly, any delayed refund is eligible for interest U/s 27A. As per section 11BB,
whenever interest is to be allowed on passing of order of Commissioner (Appeals), interest is to be allowed
from expiry of 3 months from “date of receipt of application”. Assessee is eligible for interest after expiry of 3
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months from 1-4-2017. It is incorrect to say that interest is payable only after expiry of 3 months from date of
appellate order. {Ranbaxy Laboratories Ltd. VV/s UOI (2011) 33 STT 326 (SC)}

Section 26 Refund of export duty in certain cases

Where export duty has been paid on the exportation of any goods, upon return of the goods such duty shall be
refunded to the person by whom or on whose behalf it was paid, if -

a. the goods are returned to such person otherwise than by way of re-sale;

b. the goods are re-imported within one year from the date of exportation; and

c. an application for refund of such duty is made before the expiry of six months from the date on

which the proper officer makes an order for the clearance of the goods.

This provision compensates the export duty in a situation where the goods which are exported are rejected and
returned by the buyer.

Section 26A Refund of import duty in certain cases

Section 26A provides that the import duty paid on clearance of imported goods for home consumption shall be
refunded to the person who has paid such duty subject to the fulfillment of the following conditions:
a) the goods are found to be defective or otherwise not in conformity with the specification agreed upon
between the importer and the supplier of goods;
b) the goods have not been worked, repaired or used after importation;
c) the goods are identified to the satisfaction of Assistant Commissioner / Deputy Commissioner;
d) no duty drawback claimed; and
e) the goods are exported or the importer relinquishes his title or such goods are destroyed / rendered
commercially valueless.
in the prescribed manner within 30 days from the date on which the proper officer makes an order for the
clearance of imported goods for home consumption under section 47. However, the period of 30 days may, on
sufficient cause being shown, be extended by the Principal Commissioner/Commissioner of Customs for a
period not exceeding 3 months.
It may be noted that the provisions of this section do not apply to the goods regarding which an offence appears
to have been committed under this Act or any other law for the time being in force.
In respect of perishable goods and goods which have exceeded their shelf life or their recommended storage-
before- use period, the refund shall not be allowed [Sub-section (3)].
An application for refund of duty shall be made before the expiry of 6 months from the relevant date in such
form and in such manner as may be prescribed [sub-section 2]:-

S.No. | Case Relevant date
1. In case the goods are | Date on which the proper officer makes
exported out of India an order permitting clearance and

loading of goods for exportation under
section 51

2. In case of relinquishment of Date of such relinquishment
title to the goods

3. In case of goods being | Date of such destruction or rendering
destroyed or rendered | of goods commercially valueless

commercially valueless
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The Customs Act has separate provisions and timelines for filing appeal against an order passed by a
customs officer. Appeal to the Commissioner (Appeals) is to be made within 60 days of receipt of the order
against which the person is aggrieved. On the other hand, a refund claim can be filed within one year from the
date of payment of duty or clearance of goods or such other event as specified in section 27. However a
refund claim cannot be a substitute for an appeal.

In the case of Priya Blue Industries Limited, 2004 (172) ELT 145 (SC), duty was assessed on the imported
item and the importer paid the duty under protest. Thereafter, the importer filed a claim for refund of the duty.
In this matter the Supreme Court ruled that, “Once an Order of Assessment is passed the duty would be
payable as per that order. Unless that order of assessment has been reviewed under Section 28 and/or
modified in an Appeal that Order stands. So long as the Order of Assessment stands the duty would be
payable as per that Order of Assessment. A refund claim is not an Appeal proceeding. The Officer considering
a refund claim cannot sit in Appeal over an assessment made by a competent Officer. The Officer considering
the refund claim cannot also review an assessment order.”

In view of the above ruling of the Supreme Court, refund claims based on challenge to an order of
assessment are liable to be rejected.

Corporation Bank If excess tax is paid, except cases involving the principles of unjust enrichment,
V. the excess tax must be refunded

Saraswati

Abharansala 2009

(233) ELT 3 (SC)
Jaswant b. Shah v. CC | Refund claim cannot be filed by the CH agent in his own name, without power of
1996 (81) attorney

E.L.T. 669 (Tribunal)
Banmore Foam v. CCE | Burden of proof that incidence of duty has not been passed on to consumers is

2006 (193) on assessee.

ELT 112

CCus. v Consolidated | Interest on delayed refund is payable at the rates as applicable time to time and

Solvents and not at the rate applicable on day when refund was due.

Chemical Corporation

(2009) 243

ELT 625 (Tri.)

Whether interest is The High Court, therefore, held that :

liable to be paid on l. It would be a misconception of the provisions of the Customs Act, 1962

delayed refund of to state that notification issued under section 25 of the Customs Act,

special CVD arising in 1962 does not have any specific provision for interest on delayed

pursuance of the payment of refund.

exemption granted II.  When section 27 of the Customs Act, 1962 provides for refund of duty

vide Notification No. and section 27A of the Customs Act, 1962 provides for interest on

102/2007 Cus dated delayed refunds, the Department cannot override the said provisions by

14.09.20077? a Circular and deny the right which is granted by the provisions of the
Customs Act, 1962 and CETA.

KSJ Metal Impex (P) M. Paragraph 4.3 of the Circular No. 6/2008 Cus. dated 28.04.2008 being

Ltd. v. Under contrary to the statute has to be struck down as bad.

Secretary (Cus.) M.F.
(D.R.) 2013 (294) ELT
211 (Mad.)

Is limitation period of The High Court observed that the provisions of section 27 apply only when there
one year applicable for | is over payment of duty or interest under the Customs Act, 1962. When the
claiming the refund of | petitioners’ case is that tunnel boring machines imported by it were not eligible
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Tia
amount paid on to any duty, any sum paid into the exchequer by them was not duty or excess
account of wrong duty but simply money paid into the Government account. The Government
classification of the could not have claimed or appropriated any part of this as duty or interest.
imported goods? Therefore, there was no question of refund of any duty by the Government. The

money received by Government could more appropriately be called money paid

Parimal Ray v. CCus. by mistake by one person to another, which the other person is under obligation
2015 (318) ELT 379 to repay under section 72 of the Indian Contract Act, 1872.
(Cal.) A person to whom money has been paid by mistake by another person

becomes at common law a trustee for that other person with an obligation to
repay the sum received. This is the equitable principle on which section 72 of
the Contract Act, 1872 has been enacted. Therefore, the person who is entitled
to the money is the beneficiary or cesti qui trust*. When the said amount was
paid by mistake by the petitioner to the Government of India, the latter instantly
became a trustee to repay that amount to the petitioner. The obligation was a
continuing obligation. When a wrong is continuing there is no limitation for
instituting a suit complaining about it.

The High Court, therefore, allowed the writ application and directed the
respondents (Department) to refund the said sum to the petitioner.

Question & Answer

Q1. Discuss briefly whether refund effected by the Department pursuant to orders of court in respect of a bank
guarantee towards disputed duty encashed by department, would be subject section 27 of Customs Act
relating to “unjust enrichment”.
A. It was held in Oswal Agro Mills Ltd. v/s CCex that —
1. Bank guarantee is merely a security to Department so that revenue would be collected if assessee
loses;
2. Furnishing of bank guarantee is not a payment of duty;
3. Section 27 applies to refund of “duty paid” earlier;
4. Since furnishing of bank guarantee or encashment thereof doesn’t amount to “duty paid”, hence, there
is no question of any “refund”, because there is no “duty paid” earlier,
5. Hence section 27 doesn’t apply to refund of bank guarantee encashed by department and,
accordingly, the principle of unjust enrichment is also not applicable.
There is no provision for interest on delayed refund of wrongly encashed bank guarantee; however, assessee
may be granted compensation by courts (Faro Marine Co. Ltd. V CC — 2014).
Aforesaid judgement in Oswal Agro’s case would apply only to a pre-deposit made as per interim orders of
order i.e. when demand itself is stayed and only a security if furnished. When stay on demand is vacated i.e.
when there is no stay, amount recovered by department by encashment of bank guarantee would have
character of duty and same would be subject to unjust enrichment principle. (DCW Ltd. V/s UOI 2015)

Q2. A manufacturer of excisable goods imported epoxy resin under bill of entry dated 28" March, 1992 and
put them in bonded warehouse. He later on cleared it on payment of duty. Subsequently, he realized that
there was an excess payment of duty and put in a refund claim. He used the imported goods in the
manufacture of other goods and the burden of duty had not been passed on. The imported goods were not
sold to any other buyer. The Customs Department refused the claim to refund on the ground of unjust
enrichment. Was the decision justified? Discuss.

A. It was held in UOI v Solar Pesticides (P) Ltd. [2000] that-
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e Unjust enrichment applies if incidence/burden of duty is passed on to buyer;

e Such incidence/burden may be passed on indirectly by using such goods in manufacture of other
goods and selling such finished goods to another person (the value of such finished goods shall
include the amount of duty paid on imported raw material);

e Hence, when imported raw materials are captively consumed in manufacture of finished products,
which are sold, duty on such materials is presumed to have been passed on to buyer;

e Therefore, the principle of unjust enrichment applies in such cases as well and accordingly, the
customs department is right in denying refund on such ground.

Q3. What is the difference between short levy and short payment?

A. Short levy: Short levy arises when the charge itself is done at a lower rate than wat is payable. In such a
case, the price recovered by the assessee is assumed to be cum duty and actual duty is arrived at making
back / reverse calculations. Short levy may arise on account of wrong classification.

Short payment: Short payment is a case of less payment of customs duty than what is due. It arises out of a
short levy or a short payment of a correct levy. The assessee is liable to pay such shortfall.

Q4. What is the minimum monetary limit prescribed in the Customs law below which no refund shall be
granted?

A. As per third proviso to section 27(1) of the Customs Act, 1962, the minimum monetary limit below which
refund cannot be granted is Rs. 100.

Q5. ABC Sales’ imports were being provisionally assessed pending a verification that the department was
carrying out. Upon completion of the verification, the assessments were finalized, and ABC Sales was asked
to pay Rs. 15 lakhs, which it paid. After six months, upon detailed scrutiny of the verification report and taking
legal opinion on it, ABC Sales filed a claim for refund of Rs. 11 lakhs on the ground that the differential
amount should be Rs. 4 lakhs only and that there were factual errors in the verification report. Was this the
correct mode of redressal for ABC Sales? What will be likely outcome of the claim? Discuss on the basis of
case law on the subject.

A. ABC Sales received an order finalizing provisional assessment on the basis of a verification report, and
requiring payment of Rs. 15 Lakhs. They did not contest this order, but made the payment, and allowed the
appeal period of sixty days to lapse. After appeal became time-barred they filed a claim for refund in which
they challenged the order. This was a backdoor method of seeking relief against the order; it also asked an
officer of the same rank to review the order passed; and it sought to bypass the time limitation for appeal by
presenting the appeal as a claim for refund. The Supreme Court has held, in the case of Priya Blue Industries
Limited, 2004 (172) ELT 145 (SC), that such a refund claim is not permissible for all these reasons. A person
who is aggrieved with an assessment order cannot seek refund without filing an appeal against the
assessment order.
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Chapter 8: - Foreldn Trace Policy

FTP (Foreign Trade Policy) is a set of guidelines or instructions issued by the Central Government in matters
related to import and export of goods in India. Its primary purpose is not merely to earn foreign exchange but
also to stimulate grater economic activity. FTP was earlier called as EXIM policy.

The Foreign Trade Policy is closely knit with the Customs, GST Laws and Excise laws of India. However, the
policy provisions per-se do not override tax laws. The exemptions extended by FTP are given effect to by issue
of notifications under respective tax laws (e.g., Customs Tariff Act). Thus, actual benefit of the exemption
depends on the language of exemption notifications issued by the CBIC. In most of the cases the exemption
notifications refer to policy provisions for detailed conditions. Ministry of Finance/ Tax Authorities cannot
guestion the decision of authorities under the Ministry of Commerce (so far as the issue of authorization etc. is
concerned). FTP 2015-20 which is valid upto 31t March, 2020 is extended upto 315 March, 2021. Further,
various other changes are also made extending the date of exemptions by 1 year and extending validity of DFIA
and EPCG authorizations for import purposes.

Objective of FTP 2015-20 (it is valid upto 315 March 2021
e Stable and sustainable policy environment for foreign trade;
e Export Promotion Mission;

o Diversification of India’s export;
e Expansion and integration of export market;
e Creating favorable balance of payment

Coverage of FTP
The FTP covers the policies and regulations with respect to the following maters —
e Policy for regulating import and export of goods and services;
e Exports from India Scheme;
e Duty Remission and Duty Exemption Scheme for promotion of exports;
e Export Promotion Capital Goods (EPCG) Scheme;
e Export Oriented Undertakings (EOU) / Electronic Hardware Technology Park (EHTP)/ Software
Technology Park (STP) and Bio Technology Parks (BTU) Schemes;
e Special Economic Zones;
e Deemed Exports.

Guiding Principles

Principles Initiatives
e Make in India e Only 3 mandatory documents for
e Ease of doing business Import/Export
e E-Commerce Exports e 24*7 Customs clearance facility
e SEZ, EOU, STP, EHTP & BTP ¢ Single window scheme
e Duty Credit Scrips o EDI Initiatives
¢ Resolve quality Complaints & Trade
Disputes

Administration of FTP
e Authority: Director General of Foreign Trade (DGFT) Others: CBIC, RBI, VAT, Board of Trade
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Powers of DGFT:
a. Toissue authorization,
To decide on interpretation,
To specify procedure,
To grant exemption from policy/procedure,
To enforce protection measures,
To frame schemes for trade with neighboring countries.

~®oo00

Trade facilitations through EDI Initiatives
DGFT has set up a secured EDI message exchange system for various documentation related import and
export. E.g. Import, Export Authorisation, Bills of Shipment, BOE etc. These has reduced the physical interface
of export and import with the govt. depart and is a signs.

General provisions applicable to import and export of goods

Exports and imports are free unless regulated.
Imports have to comply with Domestic Laws
PAN is IEC w.e.f. 1-7-2017. It is a unique 10-digit code issued by DGFT to a person. |EC is
mandatory to export any goods out of India or to import any goods into India unless specifically
exempt. Permanent Account Number (PAN) is pre-requisite for grant of an IEC. Only one IEC can
be issued against a single PAN.
DGFT has decided to use income tax PAN as IEC number i.e., IEC will be issued by DGFT with the
difference that it will be alpha numeric (instead of 10 digits numeric at present) and will be same as
PAN of an entity.
With the introduction of GST, GSTIN would be used for purposes of
(i) credit flow of IGST on import of goods, and
(ii) refund or rebate of IGST related to export of goods.
In view of this, it has been decided that importer/exporter would need to declare only GSTIN
(wherever registered with GSTN) at the time of import and export of goods. For residuary categories,
UIN issued by GSTN and authenticated by DGFT will be used. For others, common number will be
notified by DGFT.
Every exporter and importer shall comply with the provisions of the foreign trade development and
regulation act. All imported goods shall also be subject to domestic laws.
State Trading Enterprises (STEs) are governmental and non-governmental enterprises, including
marketing boards, which deal with goods for export and/or import. Any goods, import or export of
which is governed through exclusive or special privileges granted to State Trading Enterprises
[STE(s)], may be imported or exported by STE(s) as per conditions specified in ITC(HS). DGFT may,
however, grant an authorization to any other person to import or export any of these goods. Some
items should be imported or exported only through State Trading Enterprises.
DGFT decision is final decision.
Exemption from policy/procedures.
Principles of restrictions: DGFT may, through a notification, adopt and enforce any measures
necessary for Protection of

v" Public morals

v" Human, animal or plant life or health

v' Patents, trade mark and copyrights

¥v"National treasures of artistic, historic and archaeological value

v' Trade of fissionable material
Conservation of exhaustible natural resource
Prevention of traffic in arms, ammusim and implements of war and use of prison labour. Minimum
export import price.
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No person may claim an authorisation as a right and DGFT shall have power to refuse to grant or
renew the same in accordance with provisions of FT Development and Regulation Act (FT (DAR) Act].
Mandatory documents for export/import of goods from/into India

v Bill of lading/airway bill

Commercial invoke cum packing list

For export - Shipping bill/Bill of export

For import - BOE

ANRNEN

Import of Specific Categories of Goods

v

Goods which are importable without any restriction, may be imported by any person. However, if such
imports require an Authorization, actual user alone may import such goods unless actual user condition
is specifically dispensed with by DGFT.

Capital goods, equipments, components, parts & accessories, whether imported or indigenous, except
those restricted, may be sent abroad for repairs, testing, quality improvement or upgradation or
standardization of technology and re-imported without an Authorization.

Import of second hand capital goods, including refurbished/re-conditioned spares shall be allowed
freely. However, second hand personal computers/laptops, photocopier machines, ac/ diesel
generating sets will only be allowed against authorization. Second hand (used) goods, [except second
hand capital goods], shall be restricted for imports and may be imported only against authorization.

A SEZ unit/Developer/Co-developer may dispose of in DTA any waste or scrap, generated during
manufacturing or processing activity, without authorization, on payment of applicable Customs Duty.
Import of gifts shall be permitted where such goods are otherwise freely importable under ITC(HS). In
other cases, a Customs Clearance Permit (CCP) shall be required from DGFT. Further, import of
samples shall be governed by the prescribed procedures. Authorisation for import of samples is required
only in case of vegetable seeds, bees and new drugs. Samples of tea upto Rs. 2,000 (CIF) per
consignment will be allowed without authorization. Samples upto Rs. 3,00,000 can be imported by all
exporters without duty.

Export related general provisions

All goods may be exported without any restriction except to the extent regulated.

For any benefit to accrue to the supporting manufacturer, the names of both supporting manufacturer
as well as the merchant exporter must figure in the concerned export documents, especially in ARE-
1/ARE-3/Shipping Bill/Bill of export/Airway Bill.

Third-party exports means exports made by an exporter or manufacturer on behalf of another exporter.
In such cases, export documents such as shipping bills shall indicate name of both manufacturing
exporter/manufacturer and third party exporter. BRC, GR declaration, export order and invoice should
be in the name of third party exporter. Such third party exports shall be allowed under FTP.

Goods including edible items, of value not exceeding Rs. 5,00,000 in a licensing year, may be exported
as a gift. However, items mentioned as restricted for exports in ITC (HS) {Refers to Indian Trade
Classification (Harmonized System) at 8 digits} shall not be exported as a gift, without an authorization.
Goods imported, in accordance with FTP, may be exported in same form without an Authorization
provided item is not restricted. Capital goods, which are freely importable and freely exportable, may
be imported for export on execution of LUT/BG with Customs Authority. Goods imported against
payment in freely convertible currency would be permitted for export only against payment in freely
convertible currency, unless otherwise notified by DGFT.
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be replaced free of charge by the exporter.
v' Export of repaired goods: Allowed without authorization and in accordance with customs notification.

v" Goods or parts thereof on being exported and found defective/damaged or otherwise unfit for use may

Re-export not mandatory if defective parts imported for testing/evaluation of defects.

v" Warranty spares [except those restricted] may be exported along with main equipment or subsequently
but within contracted warranty period of such goods, subject to approval of RBI.

v" All export contracts and invoices shall be denominated either in freely convertible currency or Indian
rupees but export proceeds shall be realized in freely convertible currency.

v" In case of non-realization of exports, benefits to be returned along with other actions, except in case
of insurance cover.

v" Provisions have been made for regularization of Export Obligation default and settlement of Customs
duty and interest through Settlement Commission.

Export Promotion Schemes

1. Duty Exemption Schemes: - (a) Advance Authorization Scheme, and (b) Duty Free Import

Authorization (DFIA) Scheme. [Inputs can be imported without duty, if used in export product.]
2. Duty Remission Schemes: - (a) Duty Drawback Scheme — discussed in Custom (b) ITC Scheme,

and (c) Rules 18 & 19 of CER.
3. Reward Schemes: - (a) Merchandise Exports from India Scheme (MEIS) & (b) Service Exports from

India Scheme (SEIS)

N o ok~

Export Promotion Capital Goods (EPCG) Schemes
SEZ Schemes

Deemed Exports

EOU, EHTP, STP, BTP Schemes

Advance authorization and Duty-free import authorization scheme

Duty Free Import Authorization

specified.

IGST and GST Compensation Cess have
been exempted upto 31.03.2021 on
imports against Advance Authorisation
for physical exports or for domestic
supplies being deemed exports notified
U/s 147 of CGST Act, 2017.

Parameter Advance Authorization
Scheme

Inputs which are used in the export | Inputs which are used in the export
product can be imported without payment | product can be imported without payment
of customs duty. of customs duty.
The goods imported are exempt from | The goods imported are exempt only from
basic customs duty, additional customs | BCD.
duty, education cess, anti-dumping duty

s and safeguard duty, unless otherwise

Items allowed to be
Imported

(a) Inputs, which are physically
incorporated in export product
(b) Input, fuel, oil, catalyst which are

used in exported Goods.

DFIA is issued to allow duty free import of
inputs. In addition, import of oil and
catalyst which is consumed/utilised in the
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(c) Mandatory spares which are required
to be exported/supplied with resultant
product permitted upto 10% of CIF
value of Authorization.

(d) Specified spices only when used for
activities like crushing/grinding/-
sterilization/manufacture of oils or
oleoresins and not for simply
cleaning, grading, re-packing etc.

process of production of export product,
may also be allowed.

Provisions applicable to Advanced
Authorization are broadly applicable in
case of DFIA. DFIA scheme shall not be
available for import of raw sugar.

Items not allowed
to be imported

Prohibited Goods mentioned in Indian
Trade Clarification (ITC), Energy and
items reserved for imports by State
trading enterprises

Actual user
condition

Advance Authorisation and/ or materials
imported thereunder will be with actual
user condition. It will not be

transferable even after completion of
export obligation.

However, Authorisation holder will have
an option to dispose off product
manufactured out of duty free inputs once
export obligation is completed.

In case where CENVAT credit facility on
inputs has been availed for the exported
goods, even after completion of export
obligations, the goods imported against
Advance Authorisation shall be utilized
only in the manufacture of dutiable goods
whether within the same
factory or outside
manufacturer).
Waste/scrap arising out of manufacturing
process, as allowed, can be disposed off
on payment of applicable duty even
before fulfilment of export obligation.

(by supporting

These authorizations shall be issued only
for products for which SION have been
notified.

No DFIA shall be issued for an export
product where SION prescribes ‘Actual
User’ condition for any input.

After completion of exports and realization
of export proceeds, request for issuance of
transferable DFIA may be made to
concerned RA within a period of: (a) 12
months from the date of export

or
(b) 6 months (or additional time allowed by
RBI for realization) from the date of
realization of export proceeds,
whichever is later.
RA shall issue transferable DFIA with a
validity of 12 months from the date of
issue.

Basis of issue of
advance
authorization

(i) as per SION notified; or

(ii) on the basis of self-declaration as per
paragraph 4.07 of handbook of
procedures; or

(iii) Applicant specific prior fixation of
norm by the Norms Committee; or

(iv) On the basis of Self Ratification
Scheme

It is necessary to establish that inputs
actually used in manufacture of the export
product should only be imported under the
authorization and inputs actually imported
must be used in the export product, for

redeeming the DFIA. The
name/description of the input in the DFIA
must  match exactly  with the

name/description endorsed in the shipping
bill.

Further, quantity of input to be allowed
under DFIA shall be in proportion to the
quantity of input actually used/ consumed
in production.

If goods are imported against advance
authorization but export obligation is not
fulfilled, duty and interest is payable.
Aforesaid provisions will also be
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applicable for supplies to SEZs and
supplies made under deemed exports.

Minimum Value
Addition

15% of import value (in case of tea 50%)
Value Addition = [(A-B) x 100}/B

A = FOB value of export realised/FOR
value of supply received.

B = CIF value of inputs covered by
authorisation plus any other imported
materials used on which benefit of duty
drawback (DBK) is claimed or intended to
be claimed.

If some items are supplied free of cost by
foreign buyer, its notional value will be
added in the CIF value of import and FOB
value of export for purpose of calculating
value addition. Exports to SEZ
Developers/ Codevelopers, irrespective
of currency of realization, would also be
covered.

20% of import value

Value Addition = [(A-B) x 100]/B

A = FOB value of export realised/FOR
value of supply received.

B = CIF value of inputs covered by
authorisation plus any other imported
materials used on which benefit of duty
drawback (DBK) is claimed or intended to
be claimed.

If some items are supplied free of cost by
foreign buyer, its notional value will be
added in the CIF value of import and FOB
value of export for purpose of calculating
value addition. Exports to SEZ
Developers/ Codevelopers, irrespective of
currency of realization, would also be
covered.

Eligible Person

(a) Manufacturer

(b) Merchant Exporter tied to supporting
manufacturer

(c) For pharma product -
manufacturer exporter eligible

(d) Physical or deemed exports — Both
eligible — (i) physical export (including
export to SEZ) (ii) Intermediate supply;
and/or (iii) supplies made to specified
categories of deemed exports (iv) Supply
of ‘stores’ on board of foreign going
vessel/aircraft, subject to condition that
there is specific SION in respect of item
supplied.

only

DFIA shall be issued on post export basis
for products for which SION have been
notified.

The applicant shall file an online
application to RA concerned before
starting exports under DFIA. Export shall
be completed within 12 months from the
date of online filing of application and
generation of file number. While doing
export/supply, applicant shall indicate file
number on the export documents.

Domestic Sourcing
of Inputs

Holder of advance authorization has an
option to procure the materials/ inputs
from indigenous manufacturer/STE in
lieu of direct import against Advance
Release Order (ARO)/ Invalidation letter/
Back to Back Inland Letter of Credit.
However, Advance Authorisation holder
may obtain supplies from
EOU/EHTP/BTP/STP/SEZ units, without
obtaining ARO or Invalidation letter.

Holder of DFIA has an option to procure
the materials/ inputs from indigenous
manufacturer/STE in lieu of direct import
against Advance Release Order (ARO)/
Invalidation letter/ Back to Back Inland
Letter of Credit. DFIA holder may obtain
supplies from EOU/EHTP/BTP/STP/SEZ
units, without obtaining ARO or
Invalidation letter.

Standard Input
Output Norms

The import of raw material is on the basis
of standard input —

output Norms. Advance authorization
can be issued even if SION for that
product is not fixed.

Where there is no SION/valid adhoc
norms for an export product and where
SION has been notified but exporter
intends to use additional inputs in the
manufacturing process, eligible exporter

The import of raw material is on the basis
of standard input — output Norms. DFIA
can be issued only if SION has been fixed
for that product to be exported.
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can apply for an Advance Authorization
under this scheme on self-declaration
and self-ratification basis.

Annual
Authorization

(a) Status Certificate Holders

(b) All other categories of exporter
having past export Performance (In
preceding 2 years)

(c) Authorization for Annual
requirements shall be issued only
where SIONs or valid adhoc norms
exists on the date of authorization. It
is not available on self-declaration
basis.

Limit of Annual
advance
authorization

300% of FOB value of physical export & /
or FOR value of

deemed export in preceding financial
year.

OR

Rs 1 Crore

WHICH EVER IS HIGHER

Validity period of
imports

(a) 12 months from the date of issue of
authorization.

(b) Advance authorization for deemed
export shall be coterminous with
contracted duration of project
execution or 12 months from the
date of issue of authorization,
whichever is more.

Applicant shall file online application to
Regional Authority concerned before
starting export under DFIA

Export Obligation

18 months from the date of issue of
authorization or notified by DGFT

In case of supplies to project in India
under deemed export category or
projects abroad, the Export Obligation
period shall be co-terminus with
contracted duration of the project
execution or 18 months whichever is
more.

Note: In case of items falling in categories
of defense, military store, aerospace and
nuclear energy 24 months.

Exports proceeds shall be realized in
freely convertible currency except
otherwise specified.

Export shall be completed within 12
months from the date of online filing of
application.

Exports proceeds shall be realized in
freely convertible currency except
otherwise specified.

Drawback

Drawback as per rate determined and
fixed by Custom authority shall be
available for duty paid inputs (both
imported and indigenous) used in the
export product.

Drawback as per rate determined and
fixed by Custom authority shall be
available for duty paid inputs (both
imported and indigenous) used in the
export product.
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Example 1 (ICAIl example): Answer the following questions with reference to the provisions of Foreign Trade
Policy:

i Flintex Manufacturers manufactures goods by using imported inputs and supplies the same under Aid
Programme of the United Nations. The payment for such supply is received in free foreign
exchange. Can Flintex Manufacturers seek Advance Authorization for the supplies made by it?

ii. XYZ Ltd. has imported inputs without payment of duty under Advance Authorization. The CIF value of
such inputs is Rs. 10,00,000. The inputs are processed and the final product is exported. The exports
made by XYZ Ltd. are subject to general rate of value addition prescribed under Advance
Authorization Scheme. No other input is being used by XYZ Ltd. in the processing. What should be
the minimum FOB value of the exports made by the XYZ Ltd. as per the provisions of Advance
Authorization?

iii. ‘A’ has used some duty paid inputs in its export products. However, for the rest of the inputs, he
wants to apply for the Advance Authorization. Can he do so? Explain.

i.  Supply to goods to UN or international organisation for their official use or supplied to projects
financed by them are ‘deemed exports’. Advance Authorization can be issued for supplies made to
such ‘deemed exports’. Therefore, Flintex Manufacturers can seek an Advance Authorization for the
supplies made by it.

ii. Advance Authorization necessitates exports with a minimum of 15% value addition (VA).

VA =[(A-B)/B x 100]
A = FOB value of export realized, B = CIF value of inputs covered by authorization.
Therefore, the minimum FOB value of the exports made by XYZ Ltd. should be Rs. 11,50,000.

iii. Yes, ‘A’ can do so. In case of part duty free and part duty paid imports, both Advance Authorization
and drawback will be available. Drawback can be obtained for any duty paid material, whether
imported or indigenous, used in goods exported, as per drawback rate fixed by DoR, Ministry of
Finance (Directorate of Drawback). Advance Authorization can be used for importing duty free
material. Drawback allowed must be mentioned in the application for Advance Authorization. In such
case, All Industry Brand Rates are not applicable. The manufacturer has to get specific brand rate
fixed from Commissioner for these exported goods.

Duty Remission Scheme
Reward Schemes

Merchandise exports from India Scheme (MEIS)

The objective of MEIS scheme is to compensate infrastructural inefficiencies and
associated costs involved in export of goods/products, which are
produced/manufactured in India, especially goods having high export intensity,
employment potential and thereby enhancing India’s export competitiveness.
The basis of calculation of rewards would be —
Basis of Calculation | (i) On realized FOB value of exports in free foreign exchange, or
of Reward (ii) On FOB value of exports as given in the Shipping Bills in free foreign exchange,

Whichever is less.
Exports of handicraft items, handloom products, books/periodicals, leather footwear,
toys and tailor made fashion garments through courier or foreign post office using e-
commerce of FOB value upto Rs. 5,00,000 per consignment shall be entitled for rewards
under MEIS. If the value of exports is more than Rs. 5,00,000 per consignment then
MEIS reward would be calculated on the basis of FOB value of Rs. 5,00,000 only.

Objective

Export of goods
through courier or
foreign post offices
using e — Commerce

Compare this Book with any Book including ICAI
SM, you are going to find this Book Best



£ &ns™, 100% Result with 40+ exemptions

Ineligible categories
under MEIS

Some exports categories/sectors ineligible for Duty Credit Scrip entittlement under MEIS
are listed below:

00 Supplies made from DTA units to SEZ units

0 Exports through trans-shipment, i.e., exports that are originating in third country but
trans-shipped through India

0O Deemed Exports

0 SEZ/EOQU/EHTP/BPT/FTWZ products exported through DTA units

00 Export products which are subject to Minimum export price or export duty

O Exports made by units in FTWZ.

Service exports from India Scheme (SEIS)

Objective

The objective of SEIS scheme is to encourage export of notified services from India. The

Basis of Calculation
of Reward

scheme applies to export of services made on or after 01.04.2015.

i.  Minimum NFE earnings — US $ 15,000 (US $ 10,000 for individual service
providers) in year of rendering service.
Net Foreign Exchange = Gross Earnings of Foreign Exchange - Total expenses
| payment / remittances of Foreign Exchange by the IEC holder, relating to
service sector in the Financial year. Free Foreign Exchange earned through
international credit cards and other instruments, as permitted by RBI shall also
be taken into account for computation of value of exports.

. NFE of services only to be taken into account for person who is manufacturer as
well as service provider.

iii. Service provider must have active IEC to claim rewards.

‘Service Provider' means a person providing:

i. Supply of a ‘service’ from India to any other country; (Mode 1 — Cross border
trade)

ii. Supply of a ‘service’ from India to service consumer(s) of any other country in
India; (Mode 2 — Consumption abroad)

iii. Supply of a ‘service’ from India through commercial presence in any other
country. (Mode 3 — Commercial Presence) — Not Eligible

iv. Supply of a ‘service from India through the presence of natural persons in any
other country (Mode 4 — Presence of natural persons). — Not Eligible

Ineligible categories
under SEIS

Following shall not be taken into account for calculation of entitlement under the scheme:
Remittance related to Financial Services Sectors, Raising of all types of foreign currency
Loans; Export proceeds realization of clients; Issuance of Foreign Equity through ADRs
|/ GDRs or other similar instruments; Issuance of foreign currency Bonds; Sale of
securities and other financial instruments; etc. Payments for services received from
EEFC Account; Exports of Goods; Export turnover relating to services of units operating
under SEZ / EOU / EHTP / STPI / BTP Schemes or supplies of services made to such
units; Service providers in Telecom Sector.

Common Provisions for Exports from India Schemes (MEIS and SEIS)

0] Drawback:

* Basic Custom duty paid in cash or through debit under Duty Credit scrip shall be adjusted for Duty
Drawback as per DoR rules or notifications.
» Duty credit scrip shall be permitted to be utilized for payment of duty in case of import of capital goods
under lease financing.
(i) Transfer of export performance: Transfer of export performance from one IEC holder to another
IEC holder shall not be permitted. Thus, a shipping bill containing name of applicant shall be counted
in export performance / turnover of applicant only if export proceeds from overseas are realized in
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applicant’s bank account and this shall be evidenced from e - BRC / FIRC.
However, MEIS rewards can be claimed either by the supporting manufacturer (along with
disclaimer from the company / firm who has realized the foreign exchange directly from overseas) or
by the company/ firm who has realized the foreign exchange directly from overseas.

(iii) Incentives of MEIS & SEIS are available to units located in SEZs also.

Example 2 (ICAlI Example): Examine whether benefit of Service Exports from India Scheme (SEIS) can be
availed with respect to notified services provided by service providers located in India in the current financial
year in the following independent cases:
i Net Foreign exchange earned by Mr. Aniket, a service provider in the year of rendering
service is USD 3,000.

ii. X and Y Brothers, a firm of service providers, has earned net foreign exchange to the tune
of USD 16,500 in the year of rendering service.

iii. Mr. Ishaan, a service provider, has earned net foreign exchange of USD 12,000 in the year
of rendering service. Out of this, USD 3,000 has been paid to Mr. Ishaan through the credit
card of the foreign client.

A. In order to be eligible for duty credit scrip entittement under SEIS:-

(a) Service provider must be located in India.

(b) It must provide only notified services in specified manner.

(c) It must have an active IEC at the time of rendering such services for which rewards are claimed.
(d) An individual service provider/Sole-proprietorship should have minimum net foreign exchange

earnings of USD 10,000 and a service provider other than individual/Sole-proprietorship should have
minimum NFE of USD 15,000, in the year of rendering service.
Free foreign exchange earned through International Credit Cards and other instruments as permitted by RBI
for rendering of service are also be taken into account for computation of NFE.

In the light of the above provisions, the cases are examined as under:

(i) Mr. Aniket is not eligible for SEIS Scheme as his net foreign exchange earnings are less than USD
10,000 (minimum limit for individuals).

(i) X and Y Brothers are eligible for the Scheme as their net foreign exchange earnings exceed the limit
of USD 15,000 (minimum limit for firms).

(i) Foreign exchange earned through credit cards is counted for the purpose of computing the limit of

minimum net foreign exchange required for being eligible to SEIS Scheme. Thus, Mr. Ishaan is eligible
for SEIS Scheme.

Status Holder

Status Holder are business leaders who have excelled in international trade and have successfully contributed
to country’s foreign trade. All exporters of goods, services and technology having an import — export code (IEC)
number shall be eligible for recognition as a status holder. Status recognition will depend on export performance.

An applicant shall be categorized as status holder on achieving export performance during the current and
previous three financial years (for Gems & Jewellery Sector the performance during the current and previous
two financial years shall be considered for recognition as status holder) as indicated below. The export
performance will be counted on the basis of FOB of export earning in free foreign exchange. For deemed export,
FOR value of exports in Indian Rupees shall be converted in US $ at the exchange rate notified by CBIC, as
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applicable on 1st April of each Financial Year. For granting status, export performance is necessary in at least
two out of four years.

Status Category Export Performance FOB/FOR (as
converted) Value (in US $ million)
One Star Export House 3
Two Star Export House 25
Three Star Export House 100
Four Star Export House 500
Five Star Export House 2,000

MSME, Manufacturing units having ISO/BIS, Units located at Northern Eastern States including Sikkim and J &
K, Units located in Agri Export Zones will be granted double weightage for calculation of export performance for
grant of state. (only for one star category)

Privileges of Status Holder

(a) Authorization and Customs Clearances for both imports and exports may be granted on self —
declaration basis;

(b) Fixation of Input — Output norms on priority, within 60 days by the Norms Committee;

(c) Exemption from furnishing of Bank Guarantee

(d) Exemption from compulsory negotiation of documents through banks. The remittance receipts,
however, would continue to be received through banking channels.

(e) Two star and above Export houses shall be permitted to establish Export Warehouses as per
Department of Revenue guidelines.

() Three Star and above Export House shall be entitled to get benefit of Accredited Clients Programme
(ACP) as per the guidelines of CBIC.

(g) Status holders shall be entitled to export freely exportable items (excluding Gems and Jewellery,
Articles of Gold and precious metals) on free of cost basis for export promotion subject to an annual

limit as below:
Export of Annual Limit for export promotion
(i) Gem & Jewellery, Lower of following:
(ii) Articles of Gold & precious metals 1) 2% of average annual export realization during

preceding 3 licensing years;

2) Rs 1 crore

In case of supplies of pharmaceuticals products, | 8% of average annual export realization during
vaccines and lifesaving drugs to health programs of | preceding 3 licensing years

international agencies such as UN, WHO- PAHO and
Government Health programmes

All other exporters 2% of average annual export realization during
preceding 3 licensing years

Example 3: ABC Ltd. a medium enterprise, covered under MSMED Act has made exports worth US $ 25
Lakhs per annum (on an average) during last 3 years. It wants to export certain goods for export promotion on
Free of Cost basis, which are worth Rs. 32 Lakh. Can it do so, given that 1$ = Rs. 60.

A. Exports by MSMEs are given double weightage for determination of one-star status. Hence, for said
purpose, exports are worth = $ 25 Lakh x 2 = $ 50 Lakh = $ 5 Million. Therefore ABC Ltd. is eligible for status
of One Star Export House. (i) A status holder can export goods free of cost for export promotion as follows:
2% of average exports of last 3 years i.e. 2% of $ 25 Lakh x Rs. 60 per $ = Rs. 30 Lakh.
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Hence it can export freely export promotion material upto Rs. 30 Lakh

Export Promotion Capital Goods Scheme (EPCG)

Export Promotion Capital Goods Scheme (EPCG) permits exporters to import capital goods for pre-production,
production and post-production at zero customs duty or procure them indigenously without paying duty in the
prescribed manner. In return, exporter is under an obligation to fulfill the export obligation.

Import under EPCG scheme shall be subject to an export obligation equivalent to 6 times of duty saved on
capital goods to be fulfilled in 6 years reckoned from the date of issue of authorization.

Indigenous Sourcing of Capital Goods and benefits to Domestics Supplier: A person holding an EPCG
authorisation may source capital goods from a domestic manufacturer. Such domestic manufacturer shall be
eligible for deemed export benefits under FTP and as may be provided under GST Rules under the category of
deemed exports. Such domestic sourcing shall also be permitted from EOUs and these supplies shall be
counted for purpose of fulfilment of positive NFE by said EOU.

EPCG Scheme important features-

(a) Capital Goods include those in CKD / SKD condition, computer software systems; or spares, moulds,
dyes, jigs, fixtures, tools & refractories for initial lining and spare refractories; and catalysts for initial
charge plus one subsequent charge.

(b) EO equivalent to 6 times of duty saved on capital goods — Time limit of 6 years. IGST paid in cash —
not to be taken into account for net duty saved provided ITC not availed.

(c) Authorization validity — 18 months from the date of issue of Authorization.

(d) IGST & GST Cess exempt on imports: Capital goods imported under EPCG scheme for physical
exports are exempt from IGST and GST Compensation Cess upto 31.03.2021.

(e) Second hand capital goods — Not eligible.

(f) Ineligible capital goods: Authorization under EPCG Scheme shall not be issued for import of any
Capital Goods for generation / transmission of power (including Captive plants and Power Generator
Sets of any king) for —

(i) Export of electrical energy (power);

(ii) Supply of electrical energy (power) under deemed exports;
(i) Supply of power (energy) in their own unit; and
(iv) Supply of electricity transmission services.

(g) Import of Restricted items permissible only after approval.

(h) Goods restricted for export — EPCG authorization only after approval.

(i) Manufacturer exporters / Merchant exporters tied to supporting manufacturer / Service providers
eligible.

(i) Common Service Provider (CSP) also eligible.

(k) Actual User Condition till export obligation fulfilled.

Export Obligation (EQ) Conditions: Export obligation means obligation to export product(s) covered by
Authorisation/permission in terms of quantity or value or both, as may be prescribed/specified by Regional or

competent authority. Export obligation consists of average export obligation and specific export obligation.
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Specific export obligation (Specific EQ) under EPCG scheme is equivalent to 6 times of duty saved on capital
goods imported under EPCG scheme, to be fulfilled in 6 years reckoned from Authorization issue-date. Specific
EO is over and above the Average EO.

Note: In case of direct imports, EO shall be reckoned with reference to actual duty saved amount. In case of
domestic sourcing, EO shall be reckoned with reference to notional Customs duties saved on FOR value.
Average export obligation (Average EOQ) under EPCG scheme is the average level of exports made by the
applicant in the preceding 3 licensing years for the same and similar products. It has to be achieved within the
overall EO period (including extended period unless otherwise specified). Over and above the average level of
exports achieved in the preceding 3 licensing years.

Conditions applicable to the fulfilment of the Export Obligation (EO):

(a) EO shall be fulfilled by the authorisation holder through export of goods which are manufactured by him or
his supporting manufacturer / services rendered by him, for which the EPCG authorisation has been
granted.

(b) In case of indigenous sourcing of capital goods, specific EO shall be 25% less than the EO mentioned
above, i.e. EO will be 4.5 times (75% of 6 times) of duty saved on such goods procured.

(c) Shipments under Advance Authorisation, DFIA, Drawback scheme, or reward schemes; would also be
counted for fulfilment of EO under EPCG Scheme.

(d) EO can also be fulfilled by the supply of Information Technology Agreement (ITA-1) items to DTA, provided
realization is in free foreign exchange.

(e) Both physical exports as well as specified deemed exports shall also be counted towards fulfilment of export
obligation.

Incentives for early fulfillment of export obligation:

In cases where Authorization holder has fulfilled 75% or more of specific export obligation and 100% of Average
Export Obligation till date, if any, in half or less than half the original export obligation period specified, remaining
export obligation shall be condoned and the Authorization redeemed.

Indigenous Sourcing of Capital Goods and benefits to Domestic Supplier

A person holding an EPCG authorisation may source capital goods from a domestic manufacturer. Such
domestic manufacturer shall be eligible for deemed export benefits under FTP and as may be provided under
GST Rules under the category of deemed exports. Such domestic sourcing shall also be permitted from EOUs
and these supplies shall be counted for purpose of fulfilment of positive NFE by said EOU.

EOU, EHTP, STP & BTP Schemes

Introduction Units under Export Oriented Unit (EOU) Scheme, Electronics Hardware Technology Park
(EHTP) Scheme, Software Technology Park (STP) Scheme or Bio-Technology Park
(BTP) Scheme:

e Export their entire production of goods & services (except permissible sales in

DTA), and
e can import inputs and capital goods without payment of customs duty.
Eligibility e Such units may be set up for manufacture of goods, including repair, remaking,
reconditioning, re-engineering, rendering of services, development of software,
agriculture.

e Trading units are not covered under these schemes.
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Minimum ¢ Only projects having a minimum investment of Rs 1 crore in plant & machinery
investment shall be considered for establishment as EOUSs.
e However, this shall not apply to units in EHTP/ STP/ BTP, EOUs in Handicrafts/
Agriculture/  Floriculture/ Aquaculture/ Animal Husbandry/ Information
Technology Services, Brass Hardware and Handmade jewellery sectors.
e Board of Approvals (BOA) may also allow establishment of EOUs with a lower
investment criteria.
Net Foreign e EOU/ EHTP/ STP/ BTP unit must be a positive net foreign exchange earner.
Exchange However, a higher value addition is specified for some sectors.
Earnings e Calculation of NFE earnings: NFE Earnings shall be calculated cumulatively in
blocks of 5 years, starting from commencement of production.
In case unit is not able to achieve NFE due to:
(i) prohibition/ restriction imposed on export of any product, 5 years block period
may be extended suitably by BOA.
(ii) adverse market condition or any grounds of genuine hardship having adverse
impact on functioning of the unit, 5 year block is extendable upto 1 year.
Procurement of e Basic customs duty exempt
goods including e IGST, GST Compensation Cess Exempt u/s 3(7), 3(9) of Customs Tariff Act,

Capital goods by
way of import or

procurement
from bonded
warehouse in

DTA/International
exhibition held in
India

1975 till 01.04.2021

Purchase  from e Supplies from DTA to EOU/ EHTP/ STP/ BTP units will be regarded as “deemed

DTA (Domestic exports” .

Tariff area e The refund of GST paid on such supply would be available to the supplier subject
to specified conditions and documentations under GST law (Re-collect
discussion in GST Chapter 15 -Refunds)

Export Following exports are permitted:

all kinds of goods and services except items that are prohibited in ITC(HS),
Special Chemicals, Organisms, Materials, Equipment and Technologies subject
to fulfilment of the conditions indicated in ITC (HS).

Exit from EOU
Scheme

With approval of DC, an EOU may opt out of scheme. Such exit shall be subject to
payment of applicable IGST/ CGST/ SGST/ UTGST and compensation cess, if any, and
industrial policy in force. If unit has not achieved obligations, it shall also be liable to
penalty at the time of exit.

Conversion

Existing DTA units may also apply for conversion into an EOU/ EHTP/ STP/ BTP
unit.

Existing EHTP / STP units, who have applied for conversion / merger to EOU
unit and vice versa, can avail exemptions in duties and taxes as applicable.
Applications for conversion into an EOU / EHTP / STP / BTP unit from existing
DTA units, having an investment of Rs. 50 crores and above in plant and
machinery or exporting Rs. 50 crores and above annually, shall be placed before
BOA for a decision.
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Deemed Export

The objective of deemed exports is to ensure that the domestic suppliers are not in disadvantageous position
vis-a-vis foreign suppliers in terms of the fiscal concessions. The underlying theory is that foreign exchange
saved must be treated at par with foreign exchange earned by placing Indian manufacturers at par with
foreign suppliers.

Deemed Exports for the purpose of this FTP

It refers to those transactions in which goods supplied do not leave country, and payment for such supplies is
received either in Indian rupees or in free foreign exchange. Supply of goods as specified in FTP shall be
regarded as “Deemed Exports” provided goods are manufactured in India.

Deemed Exports for the purpose of GST

It would include only the supplies notified under section 147 of the CGST/SGST Act, on the recommendations
of the GST Council. The benefits of GST and conditions applicable for such benefits would be as specified by
the GST Council and as per relevant rules and notification.

Deemed exports broadly cover three areas:-

a. Supplies to domestic entities who can import their requirements duty free or at reduced rates of duty.
b. Supplies to projects/ purposes that involve international competitive bidding.

c. Supplies to infrastructure projects of national importance.

Exemption from IGST and GST Compensation Cess is available to imports under Advance Authorisation.
Earlier, this exemption was restricted to only physical exports and was subject to ‘pre-import condition’. Now,
pre-import condition for said exemption has been dispensed with and said exemption has also been extended
to following deemed exports:

(a) Supply of goods by a registered person against Advance Authorisation.

(b) Supply of capital goods by a registered person against Export Promotion Capital Goods Authorisation.

(c) Supply of goods by a registered person to Export Oriented Unit.

Under pre-import condition, an exporter has to first import inputs under advance authorisation, manufacture
final products using only such inputs imported against respective advance authorisation and then physically
export them. Thus, exporters cannot import inputs under AA after their finished products are exported. There
needs to be a strict nexus between import of duty-free goods under AA and physical export of goods
manufactured using the same.

Supply by Manufacturer Supply by Contractor / Sub-contractor

Supply of goods against Advance Supply of goods to projects or turnkey contracts financed by
\Authorisation/ Advance Authorisation multilateral or bilateral agencies/Funds notified by Department of

for Annual Requirement/ DFIA Economic Affairs (DEA), under International Competitive Bidding.

Supply of goods to units located in [Supply of goods to any project where import is permitted at zero

EOU/ STP/BTP/EHTP customs duty as per customs Notification No. 50/2017Customs dated
30.6.2017, provided supply is made against International Competitive
Bidding.

Supply of capital goods against EPCGSupply of goods to mega power projects against International
authorisation Competitive Bidding (even if customs duty on imports made by such
project is not zero). The ICB procedures should be followed. Supplier
is eligible for benefits as specified. International Competitive Bidding
(ICB) is not mandatory for mega power projects if requisite quantum of
power has been tied up through tariff based competitive bidding or if
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project has been awarded through tariff based competitive bidding.

Supply to goods to UN or international organisations for their official
use or supplied to projects financed by them.

Supply of goods to nuclear projects through competitive bidding (need
not be international competitive bidding).

Benefits available are as follows:
. Advance authorization or DFIA
. Deemed export drawback The refund of drawback in the form of basic customs duty of the inputs
used in manufacture and supply under the said category shall be given on brand rate basis upon
submission of documents evidencing actual payment of basic custom duties.

Common conditions for Deemed Export benefit

Supply by Main | Directly to the Designated Deemed Export
contractor Projects/Agencies/Units/Advance
Authorisation/ EPCG Authorisation holder
Supply by sub- Directly to the Designated Deemed Export
contractor Projects/Agencies/Units/Advance Payments in such cases shall be
Authorisation/ EPCG Authorisation holder or made to subcontractor by main-
Main Contractor contractor and not by project Authority
Supply by sub- Directly at the designated project’'s/ Agency’s Deemed Export
contractor site Provided name of sub-contractor is

indicated either originally or
subsequently (but before the date of
supply of such goods) in the main
contract. In such cases payment shall
be made directly to sub-contractor by
the project authority

Refund of drawback of basic customs duty paid on inputs for deemed exports also allowed on “All

Industry Rate” basis
Earlier, the refund of drawback in the form of Basic Customs duty of the inputs used in manufacture and

supply under the deemed exports category was given on brand rate basis upon submission of documents
evidencing actual payment of basic custom duties. However, DGFT vide Notification No. 28/2015-20 dated
31st October 2019 has amended the said provision and provided that refund of drawback on the inputs
used in manufacture and supply under the deemed exports category can be claimed on 'All Industry Rate'
of Duty Drawback Schedule notified by Department of Revenue from time to time provided no CENVAT
credit has been availed by supplier of goods on excisable inputs or on 'Brand rate basis' upon submission
of documents evidencing actual payment of basic custom duties. With this amendment, the refund of
drawback of duty paid on inputs is also allowed on All Industry Rate basis.

[Notification No. 28/2015-2020 dated 31.10.2019]

Penalties

In case any exporter or importer in the country violates any provision of the Foreign Trade Policy or for that
matter any other law in force, like Central Excise or Customs or Foreign Exchange, his IEC number can be
cancelled by the office of DGFT and thereupon that exporter or importer would not be able to transact any
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business in export or import. The premises where any violation of the provisions of FTP has taken place or is
expected to take place can be searched and the suspicious material seized.

Violations would cover situations when import or export has been made by unauthorized persons who are not
legally allowed to carry out import or export or when any person carries out or admits to carry out any import
or export in contravention of the basic FTP.

Question & Answer

Q1. ABC Ltd. A service exporter of specified service is having net free foreign earnings of US $ 20,000 in year
of rendering service, requires you to compute its duty credit scrip entittement for the current financial year under

the SEIS.

The company has provided/supplied specified service during current year as follows:

1. Supply from India to US - $ 30,000

2. Supply from India to Service Consumer of US in India - $ 12,000

3. Supply from India through commercial branch in a city of US - $ 8,000

4. Supply from India through presence of employees in another city of US - $ 6,500

The total expenses/payments of ABC Ltd. Relating to aforesaid supplies are:
o 5% of gross receipts in foreign exchange, and
e Another 10% of gross receipts in Indian Rupees.
ABC Ltd. also informs that it has received —
e Loans of $ 5,000 from US
¢ Another amount of $ 6,000 (net of expenses) from EEFC Account towards services export; and
¢ Another amount of $ 2,500 (net of expenses) on behalf of a client, who is also and export of specified
services.
Notified rate for service provided by ABC Ltd. Is 5%
A. ABC Ltd. is eligible for SEIS benefit, as its NFE (Net free foreign exchange earnings) during in year of
rendering services is USD $ 20,000.
The SEIS benefit is computed below:

Gross (%) Expenses in NFE of
Foreign Exchange | Current Year
(%) %)
Supply from India to US — Eligible 30,000 5% i.e. 1,500 28,500
Supply from India to service consumer of US in 12,000 5% i.e. 600 11,400
India —Eligible
Total 42,000 2,100 39,900
Credit scrip entitled @ 5% of $ 39,900 1,995

Q2. X Ltd. has imported capital good under EPCG scheme. The total amount of duty saved amounted
Rs.2,00,000. Discuss its export obligation and the time limit to achieve the same.

A. The benefit under EPCG is subject to the condition that export obligation equivalent to 6 times of duty saved
on capital goods imported under EPCG scheme is to be fulfilled in 6 years reckoned from Authorization issue —
date. Thus, X Ltd. has to fulfill export obligation amounting Rs.12,00,000 & the same must be achieved in 6
years.

Q3. XYZ Ltd. has imported inputs without payment of duty under DFIA. The CIF value of such inputs is
Rs.15,00,000. The inputs are processed and the final product is exported. The exports made by XYZ Ltd. are
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subject to general rate of value addition prescribed under Advance Authorization Scheme. No other input is
being used by XYZ Ltd. in the processing. What should be the minimum FOB value of the exports made by the
XYZ Ltd. As per the provisions of Advance Authorization?

A. DFIA necessitates exports with a minimum value additional of 20% value addition (VA). Therefore, the
minimum FOB value of the exports made by XYZ Ltd. should be Rs.18,00,000.

Q4. Calculate Reward under MEIS assuming reward rate is 5% from the following:-

(1)

Product FOB Value Declared in Shipping Bill FOB Value Realised
A Rs. 10,00,000 Rs. 9,90,000 ( due to exchange Loss)
B Rs. 20,00,000 Rs. 20,15,000 (due to exchange gain)

(2) Export of Product ‘C’ through Foreign Post office — FOB Value = Rs. 4,10,000
(3) Export of Product ‘D’ through courier — FOB Value = Rs. 5,10,000
(4) Supply of goods to SEZ unit = Rs. 3,00,000
(5) Supply of goods to 100% EOU = Rs. 2,00,000
(6) Export of product ‘E’ which is liable to export duty @ 10% = Rs. 5,00,000
A. The MEIS reward is computed below — (amount in Rs.)

Product A (FOB Value realized or FOB value in shipping bill, whichever is lower is to be taken) 9,90,000

Product B (FOB value realized or FOB value in shipping bill, whichever is lower is to be taken) 20,00,000

Export of Product ‘C’ through Foreign Post office — FOB Value = Rs. 4,10,000 (For MEIS Reward 4,10,000
— Value limited to Rs. 5,00,000)

Export of Product ‘D’ through courier — FOB Value = Rs. 5,10,000 (For MEIS Reward — Value 5,00,000
limited to Rs. 5,00,000)

Total 39,00,000

MEIS reward @ 5% 1,95,000

Note — Supply to SEZ and 100% EOU (Deemed Export) not eligible for Reward. Export of product ‘E" which is
liable to export duty not eligible for Reward.

Q5. Mr. Mukul, a Chartered Accountant received US $12,000 (net) during the financial year 2016-17 from M/s.
Carter & Company of USA for providing auditing services. Out of this, Rs.1,20,000 equivalent to US $2,000 was
received in India Rupees and US $ 2,000 was received through the credit card of Mr. Romeo, who is the partner
of M/s. Carter & Company.

Explain with reference to provisions of new Service Export from India Scheme (SEIS) as provided in new
Foreign Trade Policy 2015-2020 whether Mr. Mukul is entitled to avail benefit under SEIS Scheme?

A. In the given case, the auditing services provided by Mr. Mukul are the notified services provided in the
specified manner. Further, the NFE of Mr. Mukul in year of rendering service financial year 2016-17 is US
$12,000 [including US $2,000 received in Indian rupees and US $ 2,000 received through credit card of Mr.
Romeo, partner in M/s. Carter & Company] Consequently, Mr. Mukul is eligible for duty credit scrip entitlement
under SEIS.

Q6. Compute entitlement advance authorization for annual requirement for an export performance in past 5
years and last financial year’s details being:

(i) Physical export (FOB Rs. 50 lakh);

(i) Deemed Exports (FOR Rs. 5 lakhs).

A. Since exporter has export performance in at least past 2 years, it is eligible for advance authorization for
annual requirement.
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The Entitlement would be:

300% of the (Rs.50 lakh + 5 lakh) = Rs.165 lakhs; or
Rs. 1 crore,

Whichever is higher i.e., Rs.165 lakh.

Q7. Explain the conditions for redeeming authorization under duty free import authorization scheme as per
Foreign Trade Policy 2015-2020.

A. The conditions for redeeming authorization under Duty Free Import Authorization scheme (DFIA) as per
Foreign Trade Policy 2015-2020 are as follows : -

e |tis necessary to establish that inputs actually used in manufacture of the export product should only
be imported under the authorization and inputs actually imported must be used in the export product,
for redeeming the DFIA. The name / description of the input in the DFIA must match exactly with the
name / description endorsed in the shipping bill.

e Further, quantity of input to be allowed under DFIA shall be in proportion to the quantity of input actually
used / consumed in production.

e Aforesaid provisions will also be applicable for supplies to SEZs and supplies made under deemed
exports.

Q8. Mr. A wants to import by air a laptop from USA. Such laptop has been used by Mr. B — the seller for few
months there. Mr. A contends that he can freely import such laptop without any restriction/ authorization.
Examine the correctness of Mr. A’s claim in the light of the provisions of FTP 2015-2020.

A. Import of second hand capital goods including their re-furnished/re-conditioned spares is allowed freely.
However, import of second hand PC, laptop, air conditioner, DG set, photocopier will require authorization. In
view of above, Mr. A’s claim is not correct as second hand laptops can be imported only against an authorization.

Q9. State in brief policy for import of samples.

A. No Authorisation is required for import of bona fide technical and trade samples of restricted items except
vegetables seeds, bees and new drugs. Samples upto Rs. 3,00,000 can be imported by all exporters without
duty. Samples of tea upto Rs. 2,000 (CIF) per consignment will be allowed without authorization.

Q10. CD Corporation, a merchant exporter, procured order of goods from a customer in USA. It approached
AB Corporation, a manufacturer, for execution of the said order. The shipping bills relating to the consignment
bear the name of CD Corporation. Bank Realization Certificate, export order and invoice are also in the name
of CD Corporation. Comment whether said exports can be allowed as third party exports under FTP.

A. Third-party exports means exports made by an exporter or manufacturer on behalf of another exporter(s).
The conditions for being allowed as third-party exports under FTP are: (i) Export documents such as shipping
bills shall indicate name of both manufacturing exporter/manufacturer & third party exporter(s). (i) BRC, export
order and invoice should be in the name of third party exporter. In the above case, though BRC, export order
and invoice are in the name of CD Corporation (third party exporter), the shipping bill does not have the name
of AB Corporation (manufacturer). Therefore, said exports cannot be allowed as third party exports under FTP.

Q11. Differentiate between Advance Authorisation and DFIA (Duty Free Import Authorisation)

A. The differences between two schemes are as follows —

(i) ‘Advance Authorisation’ is not transferable. DFIA is transferable after export obligation is fulfilled.

(iiy Material imported under Advance Authorisation is not transferable even after fulfillment of export obligation.
Material imported under DFIA will be transferable after fulfillment of export obligation.
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(iii) Advance Authorisation scheme requires 15% value addition, while in case of DFIA, minimum 20% value
addition is required.

(iv) Advance Authorisation scheme is available to gem and jewellery sector but not DFIA.

(v) Advance Authorisation can be issued even if SION for that product is not fixed. DFIA can be issued only if
SION has been fixed for the product to be exported.

Q12. Altd. exporter has purchased following capital goods under EPCG scheme:-

Capital goods Duty payable IGST Notional  custom

duty payable

Import A Rs. 4,00,000 - -

Domestic Purchase | B - Rs. 70,000 Rs. 1,00,000

A.
Capital goods Duty saved Export  obligation | Export Obligation
factor

A Rs. 4,00,000 6 Rs. 24,00,000

B Rs. 1,00,000 4.5 Rs. 4,50,000

Total Export Obligation Rs. 28,50,000

Note: In case of indigenous sourcing of Capital Goods, specific EO shall be 25% less than the normal EO hence
it will be 6*75% = 4.5

Q13. Answer the following questions with reference to the provisions of duty credit scrips under Export from
India Schemes under FTP 2015-2020:

(i) Amit provides services eligible for SEIS Scheme. He wants to sell duty credit scrips earned under SEIS
scheme. Can she do so?

(i) Can a manufacturer use the duty credit scrips granted under MEIS for procuring inputs indigenously instead
of importing them?

(iii) An exporter was issued duty credit scrips under MEIS dated 15-7-2019. What is the period within which he
must utilize the scrip?

(iv) An exporter exported leather footwears through courier of value of Rs. 4,99,000. Can he apply for duty credit
scrips under Merchandise Exports from India Scheme (MEIS)?

A.

(i) Yes. The duty credit scrips and goods imported or domestically procured against them are freely transferable.
(i) Yes. Utilization of duty credit scrip is permitted for payment of excise duty for procurement from domestic
sources, of items permitted for imports under the duty credit scrips.

(iii) The duty credit scrip will be valid for 18 months from date of issue.

(iv) Yes. Exports of leather footwears through courier using e-commerce of FOB value of Rs. 5 lakh per
consignment are eligible for MEIS.
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