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EXTRA NOTES

PLEASE REFER THE FOLLOWING EXTRA
NOTES,

ONLY IF YOU HAVE PURCHASED

HANDWRITTEN BOOK ON
COMPANY LAW & IBC

BY ARPITA MA’AM
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Extra Sections to be studied for Company Law:

Section 435 - Establishment of Special Courts

i) CG may by notification:

- For the purpose of speedy trial,

- Punishable under this act,

- With imprisonment of > or equal to 2 years, establish or designate as many special courts as
necessary.

(Therefore All other offences shall be tried by metropolitan magistrate or judicial magistrate of
1st class)

ii) Judge: Single judge appointed by CG with concurrence of chief justice of high court.

iii) Eligibility: Before appointment he should have hold office of session judge or additional
session judge

Section 436 - Offences Triable By Special Court

i) As mention in Section 435

ii) If more than 1 Special court, then HC shall decide

iii) When a person is accused then such person is forwarded to magistrate under code of
criminal procedure. Such magistrate may order detention of such person for 7 days or 15 days
(executive magistrate / judicial magistrate respectively)

iv) If detention is un-necessary then forward the matter to special court

v) Special court shall have same power as contained in Code of Criminal Procedure, 1973

Cognizance of Offence - on Police Report or complaint
Special court may try offence other than offence in this act. Eg Income Tax

Summary Trial (Fastest Trial of Offences)

a) Special Court may try offence which is punishable with imprisonment for a term not
exceeding 3 years

b) In case of conviction no sentence of imprisonment for a term exceeding 1 year shall be
passed.

c) If it appears to special court that imprisonment of more than 1 year is to be given then it may
proceed with regular trial.

Section 437 - Appeals & Revision
Same provisions as given in code of criminal procedure (Companies Act is Silent)
(For hierarchy purpose special court is deemed as session court)

Section 438 - Application of code of criminal procedure to proceeding before special court:
If any proceedings are pending before special court it shall be treated as judicial proceeding
under the criminal code.

Section 440 - Transitional Provisions
Till special court is established, trial shall be done by session court

CCI Online Learning
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Section 441 - Compounding of Certain offences

i) Any offence punishable with Fine only can be compounded by:

a)Tribunal

b) Regional director (ROC)

c) CG authorised officer

For (b) & (c) - Where maximum amount of fine which may be imposed is Rs. 5 lacks
Compounding benefit will be available only when the person is ready to pay the fine
(immediately)

d) Limit of Fine - Such sum which shall not exceed the initial decided fine.

e) No offences can be compounded if:

-Any Investigation is pending against such person

or

- Any company or officer again commits an offence within 3 years of last compounding

f) Filing of application to ROC

i) Application for such compounding has to be filed by company to ROC & then it shall be
forwarded to tribunal/ Regional Director/ CG authorised officer

ii) If compounded by above 3 authorities (any), then company shall inform to ROC & no further
prosecution shall be initiated.

iii) If any proceeding was pending before any other court regarding the same matter then such
proceeding shall abate

iv) Final order shall be passed by above 3 authorities. If order is not complied with, then penalty
(List of offences which can be compounded is given in introduction section of offences &
penalty chapter)

Section 454 - Adjudication of Penalties (Determination & Collection)

i) CG may appoint as many officers for the post of adjudicating officer for penalties.

ii) Appt of such officers shall be done by CG & they should not be below the rank of Registrar.
iii) Issue of show cause notice to Company / Officer

iv) Adjudicating officer can hold enquiry & then he shall pass the order

v) This order shall be forwarded to Company / Officer (+) CG

vi) Power of this Officer:

- Summon any person for enquiry

- Order for evidence & to Produce documents

vii) All sum received / released as penalty shall be credited to consolidation fund of India
viii) Before levy of penalty give reasonable opportunity of being heard.

ix) Appeal can be made before regional director & then such order shall be pending

Extra Points For Section 212 :

- The person arrested under this section must be taken to judicial magistrate or metropolitan
magistrate within 24 hrs.

-Offences under this section shall be cognizable & no such person shall be released on bail or
bond
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a) Exception: Public prosecutor has been given on opportunity to oppose the application for
such released & where prosecutor opposes but the court is satisfied that there is reasonable
ground that he is not guilty & will not commit any offence while on bail.

b) However a person whose age is under 16 or a women or is sick, may be released on bail if
special court so directs.

Extra Provision

Section 247 - Valuation by Registered Valuer:

-Where a valuation is required to be made for property, shares, stocks, securities, goodwill, any
other assets or net-worth of the company, then it shall be valued by a person having such
qualification & experience, registered as a valuer & he shall be appointed be audit committee
or BOD

- Such valuer Shall -

a) Make impartial true & fair valuation

b) Exercise due diligence

c) Do valuation as per the rules

d) Not be interested in that company, 3 years before & 3 years after the valuation

- If Any provisions are contravened then fine of Rs. 25000 - Rs.1,00,000

-If Provisions are contravened to defraud the company or its member then imprisonment upto
1 year & fine of Rs.1,00,000 - Rs.5,00,000

-If valuer in convicted then be shall refund back the remuneration & pay the damage if any

Transitional Provisions

- Rule states that any person who may be rendering valuation services, on the date of
commencement of these rules may continue to render valuation services without certificate of
registration upto 31/3/2018

- If company has appointed any valuer before such date & valuation has not been completed
before 31/03/18, valuer shall complete such valuation within 3 months from 31/3/18 ie.
maximum upto 30/06/2018
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