Lesson 1: Company formation and conversion
· CHOICE OF FORM OF BUSINESS ENTITY
	Non-Corporate Form
	Corporate Form

	1. Sole proprietorship
2. Joint Hindu Family/Hindu Undivided Family
3. Partnership: Its Features
(i) Contractual Relationship
(ii) Existence of business
(iii) Sharing of profits
(iv) Mutual agency
	1. The Co-operative Organisation
2. Company
3. Limited Liability Partnership.
 It’s an alternative business vehicle that gives the benefits of limited liability company and flexibility of a partnership firm.
LLP is a separate legal entity which can continue its existence irrespective of changes in its partners.
It’s registered under the LLP Act, 2008.
Owing to flexibility in its structure and operation, LLP is useful for small and medium enterprises, in general, and for the enterprises in services sector, in particular. LLP is also very suitable for professionals like CA/CS/CWA.


· INCORPORATION OF COMPANIES
A company may be formed for any lawful purpose by –
(a) 7 or more persons, in case of public company;
(b) 2 or more persons, in case of private company; or
(c) 1 person, in case of OPC
By subscribing their names or his name to a memorandum and complying with the requirements of this Act in respect of registration.
Minimum paid-up capital = 1 Lakh (Pvt. Co.)
Minimum paid-up capital = 5 Lakh (Public Co.)
Primary duty of registering companies and of ensuring that such Companies comply with the statutory requirements = ROC of the state where RO of Co. is Situated.
· PROMOTOR Section 2 (69)
“Promoter” means a person –
(a) Who has been named as such in a prospectus or is identified by the company in the annual return referred to in section 92; or
(b) Who has control over the affairs of the company, directly or indirectly whether as a shareholder, director or otherwise; or
(c) In accordance with whose advice, directions or instructions the Board of Directors of the company is accustomed to act.
According to the proviso to this definition, a person who is acting to advice, direct or instruct merely in a professional capacity is not a promoter.

· PROCEDURE FOR INCORPORATION OF COMPANY
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	COMPANY LIMITED BY GUARANTEE #2

	(1) Obtain DIN (In FORM DIR- 3)
(2) Acquire DSC (AcquireRegister)
(3) Proposing the name of the Company and ascertaining its availability from the ROC*
(4) Drafting and Printing of MOA & AOA
(5) Stamping and Signing of MOA & AOA
(6) Dating of MOA & AOA
(7) Filing of Documents and Forms for Registration*SAME

(8) Registration and Filing Fee
(9) Minimum Paid-up Capital
(10) Scrutiny of Documents and Forms by Registrar
(11) Issue of Certificate of Incorporation by Registrar (FORM INC-11)
(12) Certificate of Commencement of Business (FORM INC -21 )
(13) Verification of Registered office *
	It's similar to that of a public limited company with the following exceptions:
(i) The company must have a minimum paid-up capital of 1,00,000/- 
(ii) There must be at least 2 subscribers in place of 7, however in case of OPC there will be only 1 subscriber. SAME

(iii) Prohibit any invitation to the public to subscribe for any security of the company 
(iv) There must be at least 2 directors in place of 3.
(v) Registration of the articles of association is compulsory.
	(1) Paid-up Capital
(2) Selection of Name of the Company and Ascertaining its Availability from ROC
(3) Drafting and Printing of MOA and AOA	
(4) Stamping and Signing of MOA and AOA
(5) Dating of MOA and AOA
(6) Filing of Forms and Documents with ROC
(7) Registration and Filing Fee
(8) Scrutiny of Forms and Documents by ROC
(9) Issue of Certificate of Incorporation by ROC


DETAIL
DETAIL

	#1DETAIL

	*3
Promoters may to propose up to six names in order of preference for the proposed company and secure the name availability by making an application to the Registrar of Companies of the State in which they want to have the proposed company incorporated.
The Name if made available to the applicant shall be reserved for 60 days from the date of approval if the proposed company has not been incorporated within such period. The name shall lapse and will be available for other applicant.
where after reservation of the name it is found that the name was applied by furnishing wrong or incorrect information then
(a) if the company has not been incorporated, the reserved name shall be cancelled and the person making application shall be liable to a penalty which may extend to one lakh rupees;
(b) if the company has been incorporated, the Registrar may, after giving the company an opportunity of being
heard –
(i) either direct the company to change its name within a period of three months, after passing an ordinary resolution;
(ii) take action for striking off the name of the company from the register of companies; or
(iii) Make a petition for winding up of the company.

*7 
Following documents are to be submitted
(1) The MOA AND AOA duly signed by all subscribers;
(2) A declaration by –
a. an advocate or Practicing professional (CA, CS, CA) who is engaged in incorporation,(FORM INC-8) and
b. a person named in director as Director, Manager or Secretary,(FORM INC-9)
That all requirements related to incorporation has been complied with;
(3) an affidavit from each subscriber and from each person named as first director in the articles that;
a. he is not convicted if any offence in connection with promotion, formation or management of any company.
b. he is not been found guilty of any fraud or misfeasance or of any breach of duty to any company during preceding five years, and
c. all the documents filed with the Registrar contain correct, complete and true information to the best of his knowledge and belief;
(4) the address for correspondence till its registered office is established;
(5) the particulars of every subscribers along with proof of identity;
(6) the Particulars of first directors along with proof of identity; and
The particulars of interests of first directors in other firms or bodies corporate along with their consent to act as directors.

*13
The company has filed with the Registrar a verification of its registered office within a period of 30 days of its incorporation in Form INC 22.
Let us remember:
If the company fails to furnish such declaration of commencement of business within a period of 180 days from the date of Incorporation, then the registrar can strike off the name from the Register of Companies.







	#2
	“Company Limited by Guarantee” means a company having the liability of its members limited by the memorandum to such amount as the members may respectively undertake to contribute to the assets of the company in the event of its being wound up 
It  must be noted that :
A company limited by guarantee may or may not have a share capital
It may be a public company or a private company.

The Memorandum shall state the amount up to which each member undertakes to contribute –
(A) to the assets of the company in the event of its being wound-up while he is a member or within one year after he ceases to be a member, for payment of the debts and liabilities of the company or of such debts
and liabilities as may have been contracted before he ceases to be a member, as the case may be; and
(B) To the costs, charges and expenses of winding-up and for adjustment of the rights of the contributories among themselves.

Any provision in the memorandum or articles, in the case of a company limited by guarantee and not having a share capital, purporting to give any person a right to participate in the divisible profits of the company otherwise than as a member, shall be void.
*3
	
	Limited by Guarantee
	Having Share Capital
	Format

	MOA
	Yes
	No
	Table B – Schedule I

	
	Yes
	Yes
	Table C – Schedule I

	AOA
	Yes
	No
	Table H – Schedule I

	
	Yes
	Yes
	Table G – Schedule I





· ONE PERSON COMPANY
“One person company” is a Private company which has only one person as member. Only a natural person who is an Indian citizen and resident in India:-

(a) Shall be eligible to incorporate a One Person Company;
(b) Shall be a nominee for the sole member of a One Person Company.

A person can incorporate only one “One Person Company.
The subscriber to the memorandum of a One Person Company shall nominate a person in FORM 2, after obtaining prior written consent of such person in FORM 3, who shall, in the event of the subscriber’s death or his incapacity to contract, become the member of that One Person Company.



 
AFTER EXPIRY OF 2 YEARS.
VOLUNTARY

CONVERSION OF OPC


COMPLUSORY
Even if 2 years not over
If PSC Exceeds 50 Lakhs
Or
Turnover Exceeds 2 Crore 





· UNLIMITED COMPANIES:
Unlimited company is a company not having any limit on the liability of its
Members. Maximum liability of the members could extend to their entire personal property to meet the debts and obligations of the company by contributing to its assets. 
However, the liability of the members is only towards the company and not towards company’s creditors directly and hence, only the liquidators of the company can ask the members to contribute to its assets which will be used in the discharge of the company’s debts and the cost of winding up.
	
	Co. having Share Capital
	Co. Not having Share Capital

	MOA
	Table E – SCH I
	Table D – SCH I

	AOA
	Table I – SCH I
	Table J – SCH I



· NIDHI COMPANY:
Company means an object of cultivating the habit of thrift and savings amongst its members, receiving deposits from, and lending to, its members only, for their mutual benefit.
A Nidhi Company shall be a public company and must have a minimum paid up equity share capital of five lakh rupees. 

It shall have only one object i.e. cultivating the habit of thrift and savings amongst its members.
Every company should have ‘Nidhi Limited’ as part of its name. Every Nidhi shall, within a period of one year from the commencement

(a) Not less than two hundred members.
(b) Net Owned Funds of ten lakh rupees or more.
(c) Unencumbered Term Deposits of not less than ten per cent of the outstanding deposits.
(d) Ratio of Net Owned Funds to deposits of not more than 1:20.

· FOREIGN COMPANY
“Foreign company” means any company or body corporate incorporated outside India which –
(a) Has a place of business in India and
(b) Conducts any business activity in India.
Every foreign company shall, within thirty days of the establishment of its place of business in India in Form FC – 1, deliver to the Registrar for registration –
(a) A certified copy of the charter, statute or MOA/AOA of the company in English language.
(b) The full address of the registered or principal office of the company.
(c) A list of the directors and secretary of the company with particulars.
(d) The names and addresses of one or more persons resident in India authorised to accept on behalf of the company.
(e) The full address of the office of the company in India which is deemed to be its principal place of business in India;
(f) Particulars of opening and closing of a place of business in Indian on earlier occasions;
(g) Declaration that none of the directors of the company or authorised representative in India has ever been convicted or debarred from formation of companies and management in India or abroad
(h) Other prescribed particulars.

	PROCEDURE FOR INCORPORATION OF SECTION 8 COMPANY
	PROCEDURE FOR ISSUE OF LICENCE UNDER SECTION 8 TO A COMPANY ALREADY REGISTERED.

	1. To select not more than six names in the order of their preference.
2. Make an application to the ROC IN FORM INC-1 for name Approval.
3. Make an application to the ROC IN FORM INC-12 for grant of License.
It shall be accompanied by the following documents, namely:
(a) the draft MOA and AOA
(b) the declaration in Form INC – 14, by an AD/CA/CS/CWA
(c) an estimate of the future annual income and expenditure of the company for next three years, specifying the sources of the income and the objects of the expenditure;
(d) The declaration by each of the persons making the application in Form INC - 15.
4. MOA of the proposed company shall be in Form INC – 13.
5. The licence shall be in Form INC – 16 it can be with or without condition.
6. Printing of MOA and AOA
7. Filing of Forms and Documents with Registrar
8. Registration and Filing Fee
9. Scrutiny of Forms and Documents by Registrar
10. Issue of Certificate of Incorporation by Registrar
	1. The company shall make an application in Form INC – 12.
2. Along with Form INC - 12 the following documents are
also required to be attached:
(a) the draft MOA and AOA
(b) the declaration in Form INC – 14, by an AD/CA/CS/CWA
(c) For each of the two financial years immediately preceding the date of the application, or when the company has functioned only for one financial year, for such year 
(i) the financial statements, 
(ii) the Board’s reports, and 
(iii) the audit reports, relating to existing companies
(d) a statement showing in detail the assets and the liabilities of the company, as on the date of the application or within thirty days preceding that date;
(e) an estimate of the future annual income and expenditure of the company for next three years, specifying the sources of the income and the objects of the expenditure;
(f) the certified copy of the resolutions passed in general/ board meetings approving registration of the company under section 8; and
(g) A declaration by each of the persons making the application in Form INC – 15.

The company shall, within a week from the date of making the application to the Registrar, publish a notice at his own expense, and a copy of the notice, as published, shall be sent forthwith to the Registrar and the said notice shall be in Form INC – 26 and shall be published-
In 1 Vernacular + 1 English Newspaper &
On the Website of the company.
The Registrar shall, after considering the objections, if any, received by it within thirty days from the date of publication of notice shall issue license with or without condition in form INC 16 or INC 17.






· PRE-INCORPORATION AGREEMENTS AND CONTRACTS
It is likely that due to non-availability of a suitable name, lack of clarity among the promoters or for other reasons, the formation of a company may take time. In the meanwhile, the promoters may enter into contracts on behalf of proposed company, like purchase of land, ordering machinery, employing key personnel, investment tie up etc. and also incur expenses relating to incorporation of the company. These must be ratified on the incorporation of the company.
The Articles must authorize the directors to pay the expenses relating to registration of the company. The directors do not have any implied power to incur pre-incorporation expenses.

However, pre-incorporation contracts are not binding upon the company; if these are not adopted or accepted by the company after its incorporation but once adopted they will be binding on the company.
Procedure for ratification of pre-incorporation contract is as under:-

1. Power to enter and adopt pre-incorporation contracts is ancillary to the attainment of the main objects clause of the memorandum of the company.

2. That the articles also give power to the directors to adopt such pre-incorporation contracts in the board meeting

3. Prepare a statement of the pre-incorporation contracts 

4. Convene the first board meeting after giving notice to all the directors of the company 

5. Pass a resolution adopting the pre-incorporation contract.

6. then file a copy of the resolution with the concerned Registrar of Companies along with the statement in lieu of prospectus in form PAS – 2.

· CONVERSION OF COMPANIES
	OPC PVT/PUBLIC CO.
	PVT  OPC
	PRIVATE ->PUBLIC
	PUBLIC -> PRIVATE

	1. Convene a Board meeting to take note of following:
a) To Note that Limit has Exceeded.
b) Authorising filling of Form INC-5 to ROC.
c) Notice with Explanatory  Statement for Special Resolution for :
Alteration of AOA/ MOA (Name Clause & Capital Clause).
2. Common Pt 1 and 2.
3. Increase Number of Member to 3 (pvt) or 7 (Public) and Director to 2 (pvt) and 3 (public) as the case may be.
4. Common Pt 3 to 9.

	1. For Conversion the Share Capital and Turnover of Company should be below following Limit:
PSC below 50 Lakhs & 
Turnover below 2 Cr.
2. Obtain NOC from All Member and Creditors.
3. Common Pt 1 and 2.
4. File application for Conversion in Form INC 6.
(i) Declaration form Director that Capital and Turnover is below limit also that consent of member and creditor has been obtain.
(ii) List of all Member and Creditor.
(iii) Latest Audited BS & PL.
(iv) Copy of NOC from Secured Creditors.
4. After Scrutiny ROC will issue fresh COI.

	1. convene a Board meeting:
a) To approve the conversion.
b) To fix time and date of General Meeting.
c) To approve notice of General meeting and authorising CS to send it to member.
2. Common Pt 1 and 2.
3. Increase Number of Member to 7 and Director to 3.
4. A copy of order of the Tribunal approving the alteration shall be filed with the Registrar in Form INC – 27.
5.  Common Pt 3 to 9.
	POINT 1 AND 2 ARE TO BE REPEATED HERE.




  3. Send 6 copies of   amended AOA to Stock exchange as soon as approved in GM.
4. Reduce number of Member to 200.
5. A copy of order of the Tribunal approving the alteration shall be filed with the Registrar in Form INC – 27. 
6. Common Pt 3 to 9.




	COMMON POINTS:
1. PASS SPECIAL RESOLUTION.
2. FILE MGT-14 WITHIN 30 DAYS OF SPECIAL RESOLUTION TO ROC.
3. GET NEW CERTIFICATE OF INCORPORATION.
4. PRINT NEW MOA AND AOA. ALSO MAKE CHANGES IN ALREADY PRINTED LETTER HEAD, INVOICE FORM ETC.
5. ISSUE GENERAL NOTICE IN NEWSPAPERS ABOUT SUCH CONVERSION.
6. INFORM VARIOUS GOVERNMENT AUTHORITY AND STATUTORY AUTHORITY ABOUT THE NAME CHANGE.
7. ARRANGE NEW COMMON SEAL.
8. ARRANGE NEW RUBBER STAMP.
9. HAVE PRINTED NEW NAME ON ALL SIGN BOARD.




