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Q1(a)

Section 138:- internal audit

a. The following class of companies shall be required to appoint an internal auditor or a firm of
internal auditors , namely :-
(1) Every listed company;
(2) Every unlisted public company having —

crore rupees or more at any point of time during the preceding fin
(D) outstanding deposits of 25 crore rupees or more at an
financial year ; and

(3) every private company having —

(A) turnover of 200 crore rupees or more during the precedi

paid up capital of Rs. 65Cr. During the preceding financial
the light of above provision company PMK Itd. is required to

Q1 (b)

The provisions relating to additional director are contained in section 161(1) of the Companies
act, 2013. Applying these provisions, the given problem is answered as under ;

An additional director holds office upto the date of next annual general meeting or the last day
on which the annual general meeting should have been held , whichever is earlier.
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In the given case, the could not be held as scheduled. Therefore Mr. Abhi shall have to vacate
his office on the last day on which the annual general meeting ought to have been held as per
sec. 96 of the companies Act, 2013.

Further, As per section 96 registrar may, for any special reason, extend the time within which
any annual general meeting, other than the first annual general meeting shall be held by a
period not exceeding three months.

In the given case, Pioneer Itd. was required to held annual general meeting on 29" sept. 2016

but company wants to extend date up till 30" dec, 2016.
In the light of above provisions, Registrar has the power to extend the date gf AGM Wpto 3
Months. If registrar extends the above date upto 3 Months, then Mr. Abhi w
3 months from 29" September, 2016 otherwise Mr. Abhi would retirgs on last date
annual general meeting i.e. on 29" Sept, 2016.

According to Section 149 (4) of Companies Act, 20
least of 1/3rd of the total no. of directors as i

lic company shall have at

03/2017, Mr. D & Mr. E vacated their office of director, now total no of directors are 5,
so there should be at least 1/3™ of 5i.e.2 should be independent directors and should be at
least 1 woman director. Hence the requirement of independent director are satisfied but
woman director’s requirement is not satisfied.

Further for compliance of provision of companies act, company is required to fill vacancy by at
least one woman director at the earliest but not later than immediately next board meeting or 3
months , whichever is later.
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1(d

As per Judicial decision in Tata engineering and locomotive company Itd. vs. the
directors(research) for and on behalf of Deepak khanna & ors. of Section 36A of competition
act, 2002, A car manufacturing company not involved in unfair trade practice because the
booking amount demanded by the company was quite high and close to the esti
finally payable which would include excise duty, sales tax and transportatiogfcharge$ was not
included in ‘unfair trade practice’ definition.

Q1l(e)
Regulation 4:
No issuer shall make,

a. Publicissue of eguity securities , issuer or any of its promoters or directors

is a willful défaultér or

b. A publicissu ible debt instrument if,

The issuerjor any its promoters or directors is wiilful defaulters ,

amount in respect of debt instrument issued by it to the public, if
any , for a period of more than 6 months

the above given case, Mr. M, a director of the company was categorized as willful
defaulter by a bank. Hence Company can proceed to offer the securities through the
right issue but it cannot offer public issue.
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Q.2(a)

Section 127 of the companies act, 2013-
According to this section,

i)  Where a dividend has been declared by a company but has not been paid or the warrant
in respect thereof has not been posted within 30 from the date of declar

may extent to 2 years,

ii) He shall also be liable for a fine which shall not be less than
during which such default continues.

iii) The company shall also be liable to pay simple intere
period for which such default continues.
However, the exception under which no offence s
committed:

(a) Where there is a dispute regarding the e dividend.

Section 124 of Companies act, 2013-
Unpaid dividend account-

d by a companybut has not been paid or clamed within 30

the given case, Shareholders, holding in 50,000 shares due to dispute regarding title
over the shares pending in court. Supreme LTD. not dispatched dividend warrant to
those shareholders which is not contravention of Section 127.

. Supreme LTD. declared dividend on 30™ September, 2016, and on 30" October, it was
observed that dividend warrants for Rs. 1.5 Lakhs were not encashed by the remaining
shareholders. In the given case, only 30 days have been lapsed and such unpaid
dividend amount is required to transfer in unpaid dividend account within next 7 days
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and if above conditions is not satisfied by Supreme LTD. will lead to contravention of
Section 124.

Q 2(b)

Penalty for wrongful withholding of property (Section 452 of the Companies Act, 2013):
Section 452 of the Companies Act, 2013 provides for Penalty for wrongful withholding of
property.
According to this section:
(i) If any officer or employee of a company—
(a) Wrongfully obtains possession of any property, including cash of the co y; or

fully withholds it or

jrected in the

(b) Having any such property including cash in his possession

knowingly applies it for the purposes other than those exp
articles and authorized by this Act,
He shall, on the complaint of the company or ofz itor or contributory

may extend to 5 lakh.
(ii) The Court trying an offence may also or

withheld or
Knowingly misapplied, the benefits that een derived from such property or cash or in
default to undergo imprisonmeht for a term whi

In the light of above pravisions, Company can recover the collected amount of Rs. 22,500/-
from officer of a company.

y of gift or inheritance from a person referred to sub section (4) of section 6 of
the act, or the act, or referred to in clause (b) of regulation 4 (acquired by a person
resident in india on or before 8" july 1947 and continued to be held by him with the
permission of the RBI)

b. By way of purchase out of foreign exchange held in resident foreign currency (RFC)
account maintained in accordance with the foreign exchange management (Forign
cuurncy accounts by a person resident in india ) Regulation , 2015;

c. Jointly with a relative who is a person resident outside india , provided there is no
outflow of funds from india ;
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(2) A person resident in india may acquire immovable property outside india, by way of
inheritance or gift from a person resident in india who has acquired such property in
accordance with the foreign exchange provisions in force at the time of such acquisition.

(3) A company incorporated in india having overseas offices, may acquire immovable
property outside india for its business and in force at the time of such acquisition.

Explanation — for the purpose of these regulations, relatives in relation to an individual means

husband, wife, brother, or sister or any lineal ascendant or descendant of that i
Q 2 (c) (ii)

Yes, Mr. Mittal can join with her daughter in acquiring such a flat in tralia .
Q 2 (c) (iii)

Advance payment against exports.

(1) Where an exporter receives advance payment (with or arest), from a buyer/third

party named in the export declaration made by th Utside” India, the exporter shall
be under an obligation to ensure that—
(i) the shipment of goods is made
payment;
ance payment does not exceed London
oints; and

(2) i hing contained in clause (i) of sub-regulation (1), an exporter may

goo yond the period of one year from the date of receipts of advance payment.

. 3(A)(a

Definition of Managing Director:
Section 2(54) of the companies act, 2013 reads as follows:

‘Managing Director’ means a director who, by virtue of the articles of a Company or an
agreement with the company or a resolution passed in its general meeting, or by its Board of
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Directors, is entrusted with substantial powers of management of the affairs of the company
and includes a director occupying the position of managing director, by whatever name called.

Explanation: For the purposes of tis clause, the power to do administrative acts of a routine
nature when so authorized by the Board such as the power to affix the common seal of the
company to any document or to draw and endorse any cheque on the account of the company
in any bank or to draw and endorse any negotiable instrument or to sign any certificate of share
within the

or to direct registration of transfer of any share, shall not be deemed to be incl
substantial powers of management.

the
he Two

In the given case, since work allotted to Mr. Rao shall not deemed to be inclu
substantial powers of management, Mr. Rao will not be treated as ing director
Squares limited.

Procedure of Appointment of Managing Director:

Section 196(4) of Companies Act, 2013:

Subject to the provision of section 197 and Schedu conditions of the
appointment of a managing director, whol ger and the remuneration

payable to him shall be-

a) Approved by the board of directors
b) Approved at a general

he terms and conditions of such appointment;

b)

c) Such other matters (including interest, of a director or directors in such appointment, if
any).

muneration payable to him; and

Filing of return with the registrar:

VIKAS YADAV
MOBILE: +919166332244




PAPER-4: CORPORATE AND ALLIED LAW SUGGESTED ANSWERS
CA FINAL MAY 17

Within 60 days of appointment of the managing director, whole time director or manager, the
company shall file with the registrar a return of appointment in the prescribed form.

As per Rule 3, of the companies (Appointment and Remuneration of managerial personnel)
Rules, 2014, the return of appointment shall be filed in Form no. M.R.1.

Validity of acts where appointment is not approved at a general meeting:

Section 196(5)- Subject to the provisions of this act, where an appointment of a
director, whole time director or manager is not approved by the company | meeting,
no prior act done by him shall be deemed to be invalid.

Q3 (b)

According to section 448 of the Companies Act, 2013, ifa

es & statement which is
aterial facts, knowing it to

ection 6 of the Banking Regulation Act, 1949, provides a list of

roperty which may from the security or part of the security for any loans or advances
or which may be connected with any such security’

As per the given question, ABC bank of india proposes to keep the building permanently with it
and earn the rent from tenants.

In the light of the provision of section 6 of the BRA, 1949, and facts of the case ABC bank of india
proposal to retain the building with it and letting out on commercial basis is valid.
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But ABC Bank of india cannot hold the building permanently.

Section 218 Protection of employee during Investigation:

According to sec 218(1) of Companies Act 2013, Notwithstanding anything cont:
other law for the time being in force, if — during the pendency of any proce
person concerned in the conduct and mgt. of the affairs of a company unde IV, such
company other body corporate or person proposes —

i) To discharge or suspend any employee or
ii) To punish him whether by dismissal, removg tioni rank @r otherwise or
iii) To change the terms of employment to hiS di ge,
The company, other body corporate or person, as the case m | obtain approval of the
tribunal of the action proposed against the employ al has any objection to the

action proposed, it shall send by post notic e company, other body

corporate or person concerned.

Sec 218 (2): If the company, other body ¢
30 days of making application under subsection

te or pefson ,concerned does not receive within
he approval of the tribunal, then and only
then, the company other bddy corporate or persdn concerned may proceed to take against the
employee, the action propos

Conclusion: Company ibunal on 3rd Jan, 2017 and suspension order passed by

company on 15th Feb. ap between approached date & suspension order passed
by compan and further tribunal has no raised any objection in 30 days

ny Damage Ltd. is valid.

Sec. 219 of Companies Act 2013- Powers of inspector to conduct investigation into affairs of
related companies etc.

If an inspector appointed u/s 210 or 212 or 213 or to investigate into the affairs of a company
considers if necessary for the purpose of investigation, can also investigate the affairs of -
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a) Any other body corporate which is, or has at any relevant time been the
company’s subsidiary company or holding company or a subsidiary company of its
holding company

b) Any other body corporate whose BOD comprises nominees of the company or is
accustomed to act in accordance with directors or instructions of the company or any of
its directors.

Conclusion: Hence as per above provision, Action taken by inspector is vali rtRer he can
investigate the affairs of the holding company after approval of CG .

4 (b)(i

Rule 12 of Companies (Appointment & Qualification of dire s, 2014

nt of any changes in his

Section 168(2) of the Companies act, 2013 states that the resignation of a director shall take
effect from the date on which the notice is received by the company or the date, if any,
specified by the director in the notice, whichever is later. The effectiveness of the resignation of
the director is not in any way connected to its acceptance by the company or the board nor is it
linked to the filing of required form with the Registrar.
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However, under the Proviso to sec. 168(1), the resigning director is also required to file with the
registrar a copy of his resignation and the reasons of his resignation in form DIR 11 within 30
days of the date of his resignation.

Hence, if the company has failed to failed to file the form DIR 12 as required by the companies
(Appointment & Qualification of directors) Rules , 2014 , the effectiveness of his resignation will
not be impacted.

Therefore, in the given case, the resignation of Vijay is valid and he will cease to be\a director
with effect from the date of notice.

Q 4(c)

Sohan Lal a farmer was found involved embezzlement o

ate him. State the
punishment that can be awarded to him under the PMLA,

Sec.4 (Paragraph 2 of Part A of the schedule):

Sec 4 provides for the punishment for morfeyilaunderig€ whogver commits the offence of

d to 10 years and shall also be liable to fine.

According to Section 118 of Companies Act, 2013, the Chairman shall exercise absolute
discretion in regard to the inclusion or non-inclusion of any matter in the minutes which, in the
opinion of the chairman of the meeting,-

a) Isor could reasonably be regarded as defamatory of any person; or

b) Isirrelevant or immaterial to the proceeding; or

c) Isdetrimental to the interest of the company.
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In the given case Mr. X, one of the directors was made certain defamatory remarks. Company
secretary also incorporate the indecent remarks of Mr. X and Chairman Wants to remove those
undesirable remarks from the minutes.

Hence as per above provision Chairman has power to remove undesirable remarks from the

minutes.

5(a)(ii
MINUTES OF THE 17™ BOARD MEETING OF JAI ENTERTAINMENT LTD. HELD ISTERED

OFFICE AT B-17, INDUSTRIAL AREA, SUNCITY.

CHAIRMAN OF THE MEETING
Mr. XX, director of the company took the chair. Being req o pResent, the chairperson
called the meeting to order.

APPOINTMENT OF MANAGING DIRECTOR

f Mr. Kaabil as Managing Director of the company for a
uneration for the aforesaid period on the terms and
ration Committee in its meeting.”

imess the meeting terminated with a vote of thanks to the chair.

(CHAIRMAN)

Q.5(b) Answer not available.

Q.5(c)

Use of words ‘not withstanding’-
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a) A provision may have overriding effect over-
v" One or more provisions of the same act,
v" The entire act, or
v" Any law for the time being in force.
Example: Section 163, of Companies Act 2013, overrides entire companies act, 2013

Use of words ‘without prejudice’-
The words without prejudice means ‘without affecting’.

Example: Section 212 of companies act, 2013, without prejudice to the provi section
210, Central government may require investigation to be conducted by SFIO.

ors of a company may, if

ppany in general meeting,
hip for any other director in

the company, to act as an alternate direct his absence for a period of not

less than three months from India.
From the above provision it is.clear that the ority to appoint alternate director has been
vested in the board of diregtorsonly and that
Therefore, Mr. Narayan is n ized to appoint an alternate director.

o subject to empowerment by the Articles.

association of the company do not confer upon the board of directors any such power and
further there is no agreement between the company and the bank. Thus, the appointment of
Mr. Ravi as nominee director is not valid as articles do not confer upon the board of director any

such power.
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Q. 6(A)(iii)

Section 173(3) of the companies act, 2013 provides for the giving of notice of every board
meeting of not less than 7 days to every director of the company. There is no provision in the act
laying down the contents of the notice. Hence, it may be construed that notice may be
interpreted as intimation of the meeting and does not necessarily include the sending of the
agenda of the meeting. However, considering the importance of board meetings and the

meetings. As a matter of good secretarial practice, the notice should include
particulars of the business to be transacted at the board meeting.

In the given case, objection raised by independent directg

6 (a) (iv

As per sec.173(2) of Companies Act, 2013,In\case of meeting held through video conferencing

and other audio visual means, the n meetin all be sent to all the directors in

accordance with the provisions of sec 173(3) o

Further as per sec. 173(3), Afboard meeting of the board can be called by giving not less than
seven days’ notice in writing ctor at his address registered with the company and
such notice shall be s or by post or by electronic means . if further provides
for the board meeting orter notice to transact urgent business subject to the

dependent director, if any shall be present at the meeting .

uired to follow above procedure to held board meeting at a
eo conferencing.

peRSec. 135 of companies act, 2013, every company including its holding or subsidiary and a
for ompany having its branch office or project office in india —

(1) Net worth of Rs. 500 Cr. or more or

(2) Turnover of Rs 1000 Cr. or more or

(3) A net profit of Rs 5 Cr. or more
During any financial year shall constitute a CSR committee of the board.
Every company which ceases to fulfill the above criteria of 3 consecutive FY shall not require
complying with the provision contained in sec 135.
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Further as per sec. 198 in calculation of average net profit , any profit arising from any overseas
branch or braches of the company , whether operated as a separate company or otherwise.

The board of every company shall ensure that the company spends, in every financial year, at
least 2% of the average net profits of the company made during the three immediately
preceding financial years, in pursuance of its CSR policy.

If the company fails to spend such amount, the board shall, in its report, specify the reasons for

not spending the amount.
In the given case net worth of the company is Rs. 650 crore which exceeds

during the three preceding immediately financial years which are les
net profit, therefore BOD shall include reason for not s required amount in their
report.

I Option in securities:

Option in securities means a contract fo chase of'sale of a right to buy or sell or a right

to buy and sell, securities in futyre and includes ji, a mandi, a teji mandi, a galli, a put, a call

or a put and call securities.

Il.  Spot deliver contract:

d the payment of a price therefore either on the same day as
on the next day, the actual period taken for the dispatch of the

of the securities by the depository from the account fo a beneficial owner to the
accountiaf another beneficial owner when such securities are dealt with by a depository.

7(a)(i
Answer not available.
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7(a)(ii

(i) The workmen portion of the security is therefore 1/4th of the value of the security, i.e.
25,000,
[Sub-section (3) added to Section 529 by the Companies (Amendment) Act, 1985].
(i) If he liquidators incur * 10,000 for the preservation It is equal to the following equation:
= (Whole of expenses — Whole of expenses) *workmen’s portion
value of the secdrity

= 10,000 - 1,00,000*25000
1,00,000

=10,000- 2,500

=7,500. Thisisthe amount to be borne b

Q 7(b)

mber, the age of 65 years.

ointed as a technical member of NCLT on 1** July, 2012
completing 62 years on 30" June, 2017.

an be a member of NCLT up to an age of 65 years only.

However, on the basis of Ltd Sheth Mohanlal Ganatram V. Shri Sayaji Jubilee Colton and Mills
Company Ltd., mere illegal, invalid or irregular transaction entered into in the name of company
do not constitute a ground for invoking the provision of section 241 unless it is proved that they
are oppressive to any shareholder or prejudicial to the interest of the company or to the public

interest.
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Thus, in the present case, the petition filed by the group of shareholders will fail unless they can
prove to the satisfaction the tribunal that the acts complained of in the petition are oppressive
and prejudicial to the interest of the company and the public interest. And that to wind up the
company would unfairly prejudice such member or members , but that otherwise those facts
would justify the making of a winding up order on the ground that it was just and equitable that
the company should be wound up.

Failure to declare dividend or payment of low dividend does not amount to oppréssion.
(Thomas Veddon V.J. (v) Kuttanad Robber Co. Ltd.)

Q7(d)

creditors and it attracts Section 391.

While the company or any creditor

court/Tribunal may order th
directions of the court/Trib

redfter the’company must present a petition to the court/Tribunal for confirmation of the
com ise or arrangement. The notice of application made by the company will be served on
the Central Government and the Court/Tribunal will take into consideration representation, if
any made by the Central Government (Section 394A). The Court/Tribunal will sanction the
scheme, if it is satisfied that the company has disclosed all material facts relating to the
company e.g. latest financial position, auditor’s report on accounts of the company, pendency of
investigation of company, etc.
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Copy of Court/Tribunal order must be filed with the Registrar of Companies and then only the
order will come into effect [Section 391(3)]. Copy of court/Tribunal order must be annexed to
every Memorandum of Association issued thereafter. [Section 391(4)].

If the court/Tribunal sanctions the scheme, it will be binding on all members and creditors even
those who were dissenting [Section 391(2)]. (S.K. Gupta vs K.P. Jain A/R 1979 SC 374).

Measures to be taken by the bank to enforce its security interest under t ARFAESI Act,
2002:-

sub-section (4) of section 13 of SARFASI Act, 2002, provides that if th ower fails to
discharge his liability in full within the above specified period, the secu ec

way of lease, assignment or sale for realiz
b) Take over the management of the secured orrower including the right to
transfer by way of lease , assighm

c) Appoint any person (hereafter
the possession of which has be

d) Require at any time notice in wri

ny person who has acquired any of the
secured assets fro rrower and from whom any money is due or may become
due to the borrowe secured creditor, so much of the money as is sufficient

to pay the secured debt.
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Email- rdvikasyadav95@gmail.com
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