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Question No. 1

1.  The net profit for the year ended on 31.3.2008 of India biotech Ltd. engaged in the business of bio-technology works out at Rs.45 lacs after debit /credit of the following items:

(i)    Profit of Rs.2,50,000 from a hedging contract entered into for meeting out the loss in foreign currency payments towards an imported machinery of Rs.80 lacs installed  on 1.2.2008.

(ii)    Incidental charges of Rs.20 lacs paid to a financial institution for taking short-term loan of Rs.25 crores repayable in 18 months.

(iii) 
Commission of Rs.25,000 paid to a recovery agent for getting realisation of an old outstanding.

(iv) 
Registration fees of Rs.20,000 and listing fees of Rs.30,000 paid to the Registrar of Companies and the Stock Exchange respectively on the issue of bonus shares.

(v)   Amount of Rs.1,00,000 towards carry forward losses for Asst.Year 98-99 of X Ltd., which got merged with the company during the financial year 2003-04.

(vi) 
Interest received from banks of  Rs.90,000 net of TDS of Rs.10,000. 

(vii) Amount of Rs.1,50,000 incurred towards reconditioning of generator.

(viii) Employees share to the EPF for the month of March, 2008 of Rs.40,000. The amount was deposited with the PF Commissioner on 22-4-2008.

Compute the total income of the company for Asst. year 2008-09 and give brief reasons for the treatment given to each of the items.

Solution:

I. Computation of taxable income of India Biotech Limited as per normal provisions
A.Y: 2008-09

	Particulars
	Note Ref.
	Rs. 
in lacs

	Net Profit as per profit and loss account
	
	45.00

	Add:
	Inadmissible expenses and income not included:
	
	

	
	Excess depreciation claimed on import machinery
	1
	0.44

	
	Incidental charges for obtaining bank loan
	2
	Nil

	
	Commission paid for recovery agent 
	3
	Nil

	
	Registration fee and listing fee for issue of bonus shares
	4
	Nil

	
	Loss of amalgamating company 
	5
	Nil

	
	Interest received net of TDS – TDS portion not accounted
	6
	0.10

	
	Expenses towards reconditioning of generator
	7
	Nil

	
	Belated remittance of employees share of PF
	8
	  0.40

	
	
	
	45.94

	Less:
	Income not taxable:
	
	

	
	Profit from hedging contract towards import of machinery
	1
	  2.50

	Total Income
	
	43.44

	Tax on Total Income @ 30%
	
	13.03


II. Computation book profit of M/s. India Biotech ltd.
A.Y. 2008-09

	Particulars
	Rs. 
in lacs

	Net Profit as per profit and loss Account
	45.00

	Add / Less: Adjustments contemplated u/s.115JB
	    Nil

	Book Profit u/s. 115JB
	   45.00

	Tax on Book Profit @ 10%
	__4.50


Based on the details furnished in the question, Book Profit u/s. 115JB has been computed. Since the income tax computed under the normal provisions is greater than the tax on Book Profit, the total income computed under the normal provisions, Rs.43.44 shall be considered as the total income of India Biotech Ltd.

Notes: 

1. i)  Profit from hedging contract entered into for meeting out the loss in foreign currency payments towards the imported machinery shall have to be adjusted against the cost of the imported machinery. As the said profit is credited to the profit and loss account, the same is reduced. 

ii) Since this amount shall reduce the cost of the imported machinery, the eligible depreciation shall also be reduced. As the asset was put to use for less than 180 days during the previous year, 50% of the normal rate (15%) of depreciation shall get reduced from the depreciation already claimed. (i.e., Rs.2.50 lacs×15%×50% = Rs. 0.19 Lacs)

iii) It is presumed that the imported machinery is not a previously used machinery and all other conditions for claiming enhanced depreciation of 20% being satisfied. Therefore, 50% of the enhanced depreciation claimed on this profit portion shall also be added back. (i.e., 50% of 20% of Rs.2.50 Lacs = Rs.0.25 Lacs). Thus the depreciation and enhanced depreciation required to be added to income is Rs. 0.44 Lacs.

2. Incidental charges paid to financial institution for taking loan is a revenue expenditure and therefore, does not call for any disallowance

3. Commission to recovery agent for collection of debt is a permissible expenditure u/s. 37(1). It is presumed that the company has deducted tax at source on this payment in accordance with the provisions of section 194-H.

4. Any expenses incurred in connection with bonus issue does not increase the capital base of the company and therefore, not an expenditure of capital nature. Accordingly, expenditure of Rs.50,000/-  incurred relating to issue of bonus shares are allowed as expenditure. These expenses need not be disallowed – General Insurance Corporation – 286 ITR 232 (2006)(SC)

5. In case of amalgamation of companies, the unabsorbed business loss of the amalgamating company shall be eligible for set off against the income of the amalgamated company in the year of amalgamation; the balance can be carried forward and set off against the business income of the amalgamated company for a period of 8 years from the year of amalgamation. In the given case, the financial year of amalgamation is 2003-04. From the financial year 2003-04, time limit of 8 years has not expired in the financial year 2007-08. Therefore, the claim of Rs.1.00 lac against the income of the current year is proper and no disallowance is called for.

6. According to Sec. 198, tax deducted at source (TDS) is deemed as income. In the given case, since the net interest income of Rs.90,000/- has been credited, TDS amount of Rs.10,000 shall be added to income. Further, the question is not specific as to the nexus of interest income with the business activities of the assessee. Assuming that the deposit was made in connection with business activities of the assessee, interest income is charged to tax under the head “Profits and Gains from Business or Profession” itself. It may be noted that incase there is no nexus between interest income and business activities, it needs to be considered as investing activity and thereby such interest income shall be charged to tax under the head “Income from Other Sources”.

7. Expenses incurred to preserve and maintain a plant or machinery is to be considered as “current repair”. Therefore, the expenses incurred for reconditioning of generator is a current expenditure and accordingly eligible for deduction u/s. 31.

8. According to sec. 2(24)(x), any amount received towards labour welfare contributions shall be treated as income of the assessee. Section 36(1)(va) permits the assessee to claim deduction of employee’s share of welfare contributions where such contributions are paid within the due date prescribed under the respective Statute. According to Employees’ Provident Fund and Miscellaneous Provisions Act, the contributions are to be remitted within the 15th day of the succeeding month with a grace period of 5 days. Therefore, the due date is 20th of succeeding month. In the instant case, the contributions of March month was remitted only on 22nd of April, i.e., after the due date as per the respective Statue. Therefore, the belated payment of Rs. 40,000/- shall not be allowed as deduction while computing the business income of the assessee.

Note: 43B is also not applicable to the employees share of contribution and there by is not allowed even in the year of advance payment, i.e., AY 2009-10

Question No.2(a)

A notice to levy penalty u/s.271(1)(c) was issued on 11.06.07. The assessee in response thereto filed on 13.07.07, a written submission requesting to decide the matter. The A.O. before whom this reply was filed retired on 31.07.07 and the officer, who succeeded him passed the penalty order without providing any further opportunity, but by taking into cognizance the reply filed by the assessee. Whether the order by the A.O. is valid?

Solution

In the instant case, there has been change of the Assessing Officer after initiation of penalty proceedings. The successor had continued with the proceedings from the stage at which it was left pending by the predecessor and levied a penalty. Under the provisions of Sec.129, where there is a change in the Income tax Authority, the successor is fully justified in proceeding with the matter pending as in this case. However, the assessee is vested with the right to ask for re‑hearing in the matter before the successor passes any such order. Once the assessee exercises such a right, the succeeding Assessing Officer cannot refuse to provide such an opportunity. Having not made any such specific request, the company cannot feel aggrieved that the penalty has been imposed without giving an opportunity.
Question No 2(b)

An order for A.Y.2006-07 was passed by the A.O. as per Section 143(3), but the typist wrongly typed in the order Assessment Year as 2005-06 and the relevant previous year ending on 31.03.2005. Assessee claimed in appeal that the same is an invalid order which was not accepted by the CIT(A) on the ground of error of clerical nature. What do you say about the correctness of the order of the CIT(A)?

Solution:

According to Section 292B, no return of income, assessment, notice, summons or other proceedings furnished, made or issued or taken shall be invalid merely by reason of any mistake or defect or omission. It needs mention that Courts have held under different occasions that this provision shall not save a mistake in following mandatory procedure for assuming jurisdiction, etc. However, a clerical mistake cannot invalidate an otherwise valid assessment. In the instant case, the order of the assessing officer contains a typographical error in mentioning the assessment year and previous year. Since the assessing officer has consciously made the assessment u/s. 143(3) for the assessment year 2006-07 but there were errors in mentioning the assessment year and previous year, section 292B shall be applied and the assessment shall not be an invalid assessment. Therefore, the action of the CIT (A) in not accepting the claim of the assessee is valid.
Question No. 2(c)

“Proceedings can not be initiated under the Act, unless a proper notice to this effect has been served upon.” In this context answer :

i). What are the prescribed modes of service of such notice?

ii). On whom the notice be addressed and served upon in the cases where the assessee is a company, a dissolved firm, a deceased person and a partitioned HUF.

Solution:

a) i) According to section 282, a notice under the Act may be served on a person either by post or as if it were a summons issued by a Court under the Code of Civil Procedure, 1908.


ii) In the following cases, notice shall be served on the person mentioned:

	Sl. No.
	Type of assessee
	Notice to be addressed and served on

	1
	Company
	Principal officer

	2
	Dissolved Firm
	Any person who was partner (not being minor) imm-ediately before dissolution

	3
	Deceased person
	All legal heirs of the deceased

	4
	Partitioned HUF
	Any person who was last manager of the HUF or if he is dead, all the adult members of the HUF immediately before the partition


Question No.3(a)

M/s. Nagdiwala Enterprises, partnership firm constituted by a doctor and a non-doctor engaged in running a multi-speciality hospital seeks your opinion in the context of provisions of the Act as to allowability/chargeability of the following transactions for preparing its return for A.Y.2008-09:
a) Depreciation on the instruments, imported from U.K. for Rs.2 lacs cleared by customs on 22.03.2008 on payment of duty of Rs.1 lac, installed and ready for use on 26.03.2008. Only one operation with the help of such instruments was performed till 31.03.2008.

b) The book profits calculated as per Section 40(b) are Rs.3 lacs and payment of salary to working partners though appears in the deed, but the same is silent as to quantum and the manner of distribution.

c) Salary of Rs.10,000 p.m. paid to the wife of a partner for working as an anesthetist. The normal salary of an anesthetist in the town is Rs.7,500 p.m. or less.

d) Purchase of medicines in cash on 18.12.2007 for Rs.35,000.

e) Revenue expenditure of Rs.10,000 incurred for promoting family planning amongst its employees.

f) Interest of Rs.3,000 paid on an overdraft of Rs.1 lac taken for making payment of installment of Advance Tax of Rs.1.25 lacs.

Solution:

In the computation of income of M/s. Nagdiwala Enterprises, a partnership firm, the following issues are addressed as detailed here below:

a) Depreciation – Sec. 32:

According to Sec.32 depreciation is allowed only when the following conditions are satisfied: 

i. the assessee must be the owner of the assets partly or fully,

ii. the assessee must use the asset for the purpose of carrying on the business or profession, 

iii. the asset must be put to use during the relevant previous year, and 

iv. the asset must form part of eligible block of assets. In the instant case, the assessee satisfied all the above conditions and therefore, entitled to claim depreciation. Further sec. 32 allows only 50% of the normal rate of deprecation when the assets, in the year of acquisition, are put to use for a period of less than 180 days. In the instant case, the imported machinery was used between 26.03.2008 to 31.03.2008. Since the asset was used for a period of less than 180 days in the previous year, 50% of the normal rate (15%) of depreciation can be claimed by the assessee firm. Even a single operation is sufficient to consider that the asset is used for the purpose of business or profession, during the previous year.
b) Salary to partner – Sec. 40(b)
According to section 40(b), payment of remuneration to working partners shall be allowed only when such payments are authorized by and in accordance with partnership deed. If the partnership deed contains clauses for payment of salary to working partner without the manner of quantification and manner of distribution of such salary, the payment of salary to working partner cannot be construed to be authorized by and in accordance with the partnership deed. Circular No.739 dt. 25.03.1996, issued by CBDT clarifies that disallowance of salary to partners shall be made in the case of a firm if the partnership deed does not specify the amount of remuneration payable to each individual working partner or it does not lay down the manner of quantifying such remuneration. Therefore, in the instant case, the assessee firm cannot claim the salary of Rs.1 Lac paid to the partner as deduction. 

c) Payment to specified persons – Sec. 40A(2)
Section 40A(2) enables the assessing officer to disallow the payments made to specified persons which, in his opinion, are excessive or unreasonable. In the instant case, the payments are made to the spouse of one of the partners of the firm, who is a specified person u/s. 40A(2)(b). The payments are made at the rate of Rs.10,000/- per month when the market rate was Rs.7,500/- per month. Therefore, the salary paid to the spouse of the partner of the firm, to the extent of Rs.2,500/- per month shall be disallowed u/s. 40A(2).

d) Purchases by cash – Sec. 40A(3)
Section 40A(3) mandates that payments for any expenses, of sum exceeding Rs.20,000/- otherwise than by way of account payee cheque or account payee draft shall be disallowed in full. Exceptions are provided in Rule 6DD of the Income Tax Rules. 1962. In the instant case, the assessee firm purchased medicines for 
Rs. 35,000/- and payments for the same were made in cash. Therefore, the entire sum of Rs.35,000/- shall be disallowed u/s. 40A(3).

e) Expenses in connection with family planning – Sec. 36(1)(ix)

Sec. 36(1)(ix) allows the expenses incurred by a company in connection with promotion of family planning among employees. Since the status of the assessee is partnership firm, the said expenses shall not be allowable u/s. 36(1)(ix). However, the assessee may make an alternative claim u/s. 37(1), since there exists a nexus between the nature of business and the expenditure incurred.

f) Interest on OD for payment of Advance income tax – Sec. 37

Any interest paid on overdraft taken for payment of advance income tax shall not be an allowable expenses u/s. 37 - East India Pharmaceutical Works Ltd. – 224 ITR 627 (SC).
Question No. 3(b)

An assessee, who is aggrieved from all or any of the following orders is desirous to know the available remedial recourse and the time limit against each under the I.T. Act,1961 :

i) Passed under Section 143(3) by the A.O.

ii) Passed under Section 263 by the CIT.

iii) Passed under Section 272A by the Director General.

iv) Passed under Section 254 by the ITAT.

Solution:
In respect of the following orders, the remedial recourse available to the assessee and the time limit to avail the same are summarized as under:

	Nature of order
	Remedy available
	Time limit

	Order of assessment u/s 143(3) passed by AO
	Rectification u/s. 154 – where there is a mistake apparent on record
	Within 4 years from the end of the relevant assess-ment year 

	
	Appeal u/s. 246A – to the CIT (A)
	Within 30 days from the date of service of notice of demand or assessment order 

	
	Revision petition u/s 264 – to the CIT
	Within one year from the date of order

	Order passed u/s. 263 by CIT
	Appeal to ITAT
	Within 60 days from the date of communication of order of CIT 

	Order passed u/s. 272A by Director  General
	Appeal to ITAT
	Within 60 days from the date of communication of order of DGIT

	Order passed u/s. 254 by ITAT
	Appeal to High Court (National Tax Tribunal) – if there is substantial question of law 
	Within 120 days from the date of receipt of order of ITAT


Question No.4(a)

State with reasons and the provision of the Act as to chargeability of the following receipts to tax in assessment year 2008-09 :

1) Rent of Rs.60,000 charged from tenants occupying houses constructed on the land    situated in India and used for agricultural purposes.

2) Rameshwar Das Birla National Award of Rs.51,000 was given to Mr. X, a Chartered Accountant by “Rameshwar Dasji Birla Smarak Kosh” for his contributions and work.

3) Hundi superscribing “contributions in this hundi form part of corpus of  trust fund” kept at Lord Venkateshwara Temple, Tirumala, was opened on 30.03.2008. Cash of Rs.100 lacs and valuable articles worth Rs.250 lacs were found to have been contributed by the devotees.

4) Minister of Surface Transport was in receipt besides salary an amount of  Rs.2,000 p.m. as entertainment allowance.

5) Rent of Rs.30,000 for the period 01.04.2005 to 30.06.2005 due till the property sold out by the owner on 16.05.2007 was received on 12.02.2008 because of an order of court.

Solution:

1) Section 2(1A) defines the term “Agricultural Income”. According to Explanation 2 to that section, any income derived from building from the use of such building for any purpose other than agriculture including for residential purpose or for the purpose of any business or profession shall not be regarded as agricultural income. In the instant case, the rent was charged on the building constructed on the agricultural land situated in India but it appears that the building is not used for agriculture purposes. Therefore, as per the Explanation 2 to section 2(1A), the rental income is not to be treated as agricultural income and accordingly chargeable to tax. Exemption u/s.10(1) can be availed only where the building is used for Agricultural purpose.

2) Section 10(17A)(i) exempts from tax income in the nature of any award instituted in the public interest by the Central Government or any State Government or instituted by any body and approved by the Central Government. Rameshwardas Birla National Award instituted by Rameshwardasji Birla Smarak Kosh was approved by the Central Government only for the three financial years from 1999-2000 to 2001-02 vide Notification No. F. No. 199/19/98-IT(A-II), dated 15-11-2000. Therefore, the amount of Rs.51,000/- received by the Chartered Accountant during the financial year 2007-08 was not covered by the exemption u/s. 10(17A) and therefore, chargeable to tax.

3) Section 11(1)(d) excludes from the total income of the person, any income in the form of voluntary contributions made with a specific direction that they shall form part of the corpus of the trust or institution. From the above, it is clear that the donor shall give a specific direction that the voluntary contribution shall form part of the corpus of the trust.  But in the instant case, the hundi super scribing “contribution in this hundi form part of the corpus of the trust fund” was kept at Lord Venkateshwara temple at Tirumala. People who have donated the money and valuables have not given any specific directions that the contributions form part of the corpus of the trust. Therefore the benefit of exemption u/s. 11(1)(d) shall not be available to the collections made through the hundi. Section 12 treats the voluntary contributions received by a trust created wholly for charitable or religious purpose shall be deemed to be the income from property held under trust. Therefore, the collections received through hundi shall be treated as income from the property held under trust. The provisions of section 11 and 13 shall be applicable for the said collection.  The assessee may avail the benefit of provisions of section 11 to reduce the impact of tax incidence subject to satisfying the conditions mentioned therein. It also requires mention that the provisions of section 115BBC relating to taxing the anonymous donations received shall not be applicable to the voluntary contributions received by a trust created wholly for religious purposes.

4) Section 10(17) exempts, in the hands of member of parliament, the daily allowance received and allowance received under the Members of Parliament (Constituency allowance) Rules 1986. Therefore, the entertainment allowance received by the Minister of surface transport in the capacity of a member of parliament shall not be allowed as exempt u/s. 10(17).

5) Section 25AA provides for taxing the unrealized rent received subsequently. The section further provides for taxation of such unrealized rent even though the assessee is not the owner of the property at the time of receipt of rent. In the instant case, the assessee did not receive rent of Rs.30,000/- for the period from 01.04.2005 to 30.06.2005. This unrealized rent was subsequently received on 12.02.2008 on which date the assessee was not owner of the property. Even though the assessee was not the owner of the property at the time of receiving the unrealized rent, such sum shall be chargeable to tax as income from the house property for the year in which such rent was received.

Question No. 4(b)

Tax Recovery Officer, can recover the arrears of demand from the assessee in default by the sale of  the attached property after making a proclamation . How can such proclamation be made by the Tax Recovery officer

Solution:

The mode of attachment and sale of immovable property is dealt with, in the second schedule to the Income-tax Act.  According to Rule 52 of the Second Schedule, the tax recovery officer may direct that any immovable property which has been attached shall be sold. Where any immovable property is so ordered to be sold, shall cause a proclamation of the intended sale to be made in the language of the district. Rule 53 provides that a proclamation shall be drawn up after notice to the defaulter and shall specify the details of the property to be sold, the reserve price, the amount to be recovered etc. According to Rule 54 of the Second schedule, every such proclamation shall be made at some place on or near such property either by beat of drum or other customary mode.  It shall also be published in the official gazette or in a local newspaper or in both.  A copy of the proclamation shall be affixed prominently on the property and also at the office of the tax recovery officer.  Where the property is divided into lots for being sold separately, it is not necessary to make separate proclamation for each lot unless the tax recovery officer considers it as required.

Question No.5(a)

 Examine the following cases and state whether the same are liable for penalty as per provisions of the Income Tax Act:

i) Raman & Associates had made payment in excess of the limits prescribed to the contractors for carrying out labour job work at various sites, but had not deducted tax at source as per Section 194C.

ii) Hotels and Hotels were asked by Income-tax Officer (CIB) to furnish details of all such tourists who stayed in their hotels and had paid bill amount in excess of Rs.10,000. They have not furnished the requisite information in spite of various reminders.

iii) An assessee whose turnover in the previous year was of Rs.20 lacs had neither opted to be taxed as per Section 44AF of the Act nor had kept and maintained books of accounts.

Solution:

(i) According to sec. 271C, if any person fails to deduct the whole or part of the tax required to be deducted as per the provisions of chapter XVII-B, such person shall be liable to pay by way of penalty a sum equal to the amount of tax which such person failed to deduct or pay. In the instant case the assessee, Raman & Associates, did not deduct tax at source in accordance with sec. 194C. Therefore, the provisions of section 271C shall be attracted and the assessee shall be liable to pay penalty equal to the amount not so deducted. Students may note that the penalty is in addition to the disallowance contemplated u/s. 40(a)(ia).
(ii) Section 133(6) empowers the income tax authority to call for information by requiring such person to furnish information in relation to such points or matters which in the opinion of the Income tax authority will be useful or relevant to any inquiry or proceedings under the Income tax Act. However, where no proceedings are pending the assessing officer shall obtain prior approval of commissioner / Director as the case may be.
Section 272A(2) prescribes a penalty of Rs.100 per day for every day during which the default of failure to furnish the particulars mentioned in section 133 continues. Therefore, the assessee, Hotel and Hotels would be liable to pay a penalty of Rs.100 per day for the period of default in complying with the notice issued u/s 133(6). Assuming Income-tax Officer has taken prior approval of commissioner / Director as the case may be.
(iii) Section 44AA prescribes the persons who have to maintain the books of account. In case the assessee opts for presumptive taxation u/s 44AF, he need not maintain the books of account. On the other hand, if the assessee does not opt for the presumptive taxation u/s 44AF, he has to maintain the books of account. Section 271A prescribes a penalty of Rs.25,000/- for default in complying with the provisions of section 44AA. In the instant case, the assessee did not opt for presumptive taxation u/s 44AF. Then he ought to have maintained the books of account as mandated by section 44AA. Since the assessee did not comply with the provisions of section 44AA, he is liable for a penalty of Rs.25,000/- as prescribed u/s 271A. Since 44AA

Even after maintenance of books of account, an assessee shall get such books of account audited by an accountant, subject to the conditions stipulated u/s. 44AB. When a person commits the offence of not maintaining the books of account as contemplated u/s. 44AA, the offence is complete. After that there can be no possibility of any offence as contemplated u/s. 44AB and therefore, penalty u/s 271B cannot be imposed. This view has found favour in the case of Surajmal Parasuram Todi vs CIT (1996) 222 ITR 691 (Gau.). In view of this, the action of the assessing officer in levying penalties both under section 271A & 271B is not justified in law.
Question No. 5(b)

Explain the meaning of “eligible business” referred to in Section 80-IE granting tax holiday in respect of profit and gains of certain undertakings in North-Eastern States.

Solutions:

In the context of deduction u/s. 80IE, the term “Eligible business” means the business of: 

(a)
hotel (not below two star category); 

(b) 
adventure and leisure sports including ropeways; 

(c) 
providing medical and health services in the nature of nursing home with a 
minimum capacity of 25 beds; 

(d) 
running an old-age home; 

(e) 
operating vocational training institute for hotel management, catering and food 
craft, entrepreneurship development, nursing and para-medical, civil aviation 
related training, fashion designing and industrial training; 

(f) 
running information technology related training centre; 
(g) 
manufacturing of information technology hardware; and 

(h)
bio-technology.
Question No.5  (c)

Examine the correctness of the statement “that the jurisdiction of an Assessing Officer can not be objected by the Assessee.”

Solution:

According to section 124, the assessee can object the jurisdiction of the assessing officer within the time limit specified below: 

	Where return of income is filed
	Where no return of income is filed

	Within one month from the date of service of notice issued u/s. 142(1) or 143(2) 

OR

Before completion of the assessment, whichever is earlier
	Within the time allowed in notice u/s. 142(1) or u/s. 148 for filing the return of income 

OR

Time allowed to show cause as to why  best judgment assessment u/s 144 should not be made, whichever is earlier


Further, where the assessee question the jurisdiction of the assessing officer and the assessing officer is not satisfied with such claim, he shall refer the matter for determination by DGIT or CCIT or CIT before completion of the assessment.

Therefore, the statement that “the jurisdiction of the assessing officer cannot be objected by the assessee” may not be correct proposition in view of the above provisions of the law.

Question No 6 (a)

“Income-Tax Act,1961 extends to whole of India.” What meaning has been assigned to “India” under this Act?

Solution:

Sec 2(25A) defines the term “India” to mean the territory of India as referred to in article 1 of the constitution, its territorial waters, seabed and subsoil underlying such waters, continental shelf, exclusive economic zone or any other maritime zone as referred to in the Territorial Waters, Continental Shelf, Exclusive Economic Zone and Other Maritime Zones Act, 1976 (80 of 1976), and the air space above its territory and territorial waters.

Question No. 6(b)

Explain those conditions which are required to be fulfilled by both the predecessor and successor co-operative banks in order to claim benefit of Section 72AB of the Act?

Solution:

Section 72AB provides for set off and carry forward of losses of predecessor co-operative bank upon fulfillment of the following conditions:

1. Conditions to be fulfilled by the predecessor co-operative bank:

a) The predecessor has been engaged in the business of banking, in which the accumulated loss occurred, for three or more years from the date of business reorganisation.

b) The predecessor has held at least 3/4th of the book value of the fixed assets as on the date of business reorganisation, continuously for 2 years prior to the date of business reorganisation.

2. Conditions to be fulfilled by the successor co-operative bank:

a) The successor holds at least 3/4th of the book value of the fixed assets of the predecessor acquired through the business reorganisation, continuously for a minimum period of 5 years immediately succeeding the date of business reorganisation.

b) The successor continues the business of the predecessor for a minimum period of 5 years from the date of business reorganisation.

The successor fulfills such other conditions as may be prescribed.
Question No.6(c)

Specify all those public facilities which have been notified by CBDT as infrastructure facility for the purpose of Section 36(1)(viii).

Solution:

“Infrastructure facility” means:

i. An infrastructure facility as defined in the explanation to clause(i) if sub-section (4) of section 80-IA, or any other public facility of a similar nature as may be notified by the Board in this behalf in the Official Gazette and which fulfils the conditions as may be prescribed.

ii. An undertaking referred to in clause(ii) or clause(iii) or clause(iv) or clause(vi) of sub-section (4) of section 80-IA;


In the context of Section 80-IA, ‘Infrastructure facility’ means –

a) a road including toll road, a bridge or a rail system;
b) a highway project including housing or other activities being an integral part of the highway project;
c) a water supply project, water treatment system, irrigation project, sanitation and sewerage system or solid waste management system;
d) a port, airport, inland waterway, inland port or navigational channel in the sea.

Question No. 7

Answer the following in the context of provisions contained in the Income Tax Act, 1961:

Question No.7(a)

Ram Kripa Kuber Gramin, a co-operative society engaged in banking business provided training to its employees before regular employment. The employees undergoing such training were required to execute a contract bond and to furnish security deposit. Certain such employees left the services of the bank in between and as per terms of the contract the security deposit was forfeited and the recoveries against notice pay and training charges were also made. A.O. taxed these amounts as income which is objected and claimed to be not subject to tax by the bank.

Solution:

Where security deposit is collected by an assessee, it remains as a liability and does not par take the character of income. However, when such deposit is forfeited by the assessee, it changes the character of deposit and shall be considered as income in the year in which such forfeiture took place. This view was upheld by the Supreme Court in CIT Vs. Lakshmi Vilas Bank Ltd. (1996) 220 ITR 305 (SC) and CIT Vs. Karam chand Thapar and others (1996) 222 ITR 112 (SC). Accordingly, in the given case, the security deposit forfeited by Ram Kripa Kuber Gramin co-operative society tantamount to income, which is subject to tax as business income.

Question No. 7(b)

The A.O. within the powers vested in him under Section 142(2A) , while examining the accounts of PNF Ltd., had ordered to get the same audited. The company challenges this order on the ground “that the opportunity was not provided to them by the A.O. prior to passing of such order.”

Solution:

The Assessing Officer at any stage of the proceedings may, having regard to the nature and complexities of the accounts of the assessee and the interest of the revenue, direct the assessee to get the accounts audited and furnish the audit report. Such a direction can be issued only with the prior approval of the Chief Commissioner or Commissioner and the audit shall be done by a Chartered Accountant nominated by the Chief Commissioner or Commissioner - Sec.142(2A)]. The AO shall not direct the assessee to get the books of accounts audited unless the assessee has been given a reasonable opportunity of being heard. 

In the instant case, the books of account were ordered to be audited by the assessing officer without giving an opportunity of being heard to the assessee. Therefore the claim of the assessee challenging the order is valid in law.

Question No 7 (c)

Assessment for the A.Y. 02-03 was completed as per section 143(3) considering the various claims so made by the assessee on 23.12.2003. Subsequently this was reopened under Section 147 on certain issues, but excluding the claim of the assessee as to “Lease Equalization Fund”. The order of reassessment was passed on 24.11.2006. The Commissioner within the powers vested under section 263 passed an order on 11.1.2008 rejecting the claim of the assessee as to “Lease Equalization Fund”. The assessee challenges that the action of the CIT is not sustainable because barred by limitation.

Solution:

The claim of the assessee with respect to “Lease Equalization Fund” has been allowed by the assessing officer in the initial assessment made under Sec. 143(3) on 23-12-2003. However, on 11-1-2008 the commissioner with powers u/s. 263 passed an order disallowing the above claim of the assessee.

The action of the commissioner u/s. 263 is not tenable as the time limit for passing such an order is expired (2 years from the end of the financial year in which the order sought to be revised was passed) on 31-3-2006. The time limit of 2 years shall not be calculated on the basis of re-assessment order since the subject matter of “Lease Equalization Fund” has not been considered in the re-assessment order as held by the Supreme Court in CIT vs. Alagendran Finance Ltd. (2007) 293 ITR 1.

Question No.8(a)

State with reasons whether the following constitute assets chargeable to wealth Tax on the valuation date 31.3.2008:

(i) Agricultural farm house situated 26 kms outside the municipal limits of Jaipur, but within 22 Kms of Niwai Municipal Corporation.

(ii) Factory building and godowns leased out on rent.

(iii) Silver and gold in the jewelers shop
(iv) Aircraft held by a shipping company having turn over of Rs.800 crores for exclusive use of its Managing Director.

(v) A cash balance of Rs.1,50,000.

Solution:

The chargeability or otherwise of various items as “Assets” under the Wealth-tax Act are as follows: 

(i) Farm house situated within 25 kilometers from the local limits of municipality 

Section 2(ea) of the Wealth tax Act, defines the term “asset”. According to the said definition, the building including farm house situated with in 25 kilometers from the local limits of municipality shall be considered as assets. Therefore, the farmhouse situated within 22 kilometers from Niwai Municipal Corporation shall be an asset chargeable to wealth tax. 

(ii) Building used as factory building and godowns 

Section 2(ea) provides for exception to the chargeability of building or land appurtenant thereto for wealth tax. One of such exception is property in the nature of commercial establishments or complexes. Therefore, the building used as factory buildings and godowns are not assets within the meaning of section 2(ea) of the Wealth tax Act and accordingly not chargeable to wealth tax.

(iii) Silvers and gold used in the jewellers’ shop

Another item considered as asset within the meaning of section 2(ea) is jewellery, buillion, etc. However, if the said assets used as stock in trade, the same shall be excluded from the assets specified above. Therefore, the silvers and gold used in the jewellers’ shop shall not be an asset chargeable to wealth tax.


(iv)  Aircraft held for the use of managing director of the company

One another item included in the definition of “asset” is yachts, boats, aircrafts (other than those used by the assessee for commercial purposes) If the said assets are used for commercial purposes, the same shall not be liable for wealth tax. Since the aircraft is used exclusively by the managing director, the same shall not be liable for wealth tax.

(v) Cash of Rs.1.50 lacs

Yet another item included in the definition of “asset” is cash in hand in excess of Rs.50000 for Individuals and HUF. In case of other assessee’s, any amount not recorded in the books of account shall be considered as asset. In the given case, where the assessee is individual or HUF, the cash balance in excess of Rs.50000/- (i.e. Rs.1.00 lacs) shall be chargeable to wealth tax. In any other case, if the entire cash balance is accounted in the books of account, nothing is chargeable to wealth tax.

Question No. 8 (b)

Rakesh, a married coparcener having, no son but two minor daughters gets a commercial property on disruption of the HUF on 17.03.2008. He, therefore seeks your advice to know in whose hands the value of this property be subject to Wealth –tax on valuation date 31.03.2008.

Solution:

In order to constitute a HUF, it should consist of two members at least one of whom is a coparcener. It is not necessary that there should be two male members (coparceners) to constitute a HUF. A single male member and his wife and daughters constitute a HUF – N.V. Narendranath vs. CWT (1969) 74 ITR 190 (SC). Applying the ratio laid out therein, M/s. Rakesh (HUF) is the owner of the property. 

It requires mention that any property in the nature of commercial establishments or complexes shall not be regarded as assets within the meaning of section 2(ea) of the Wealth tax Act. Therefore, the commercial property received by Mr. Rakesh shall not at all be liable for wealth tax as on the valuation date – i.e., 31.03.2008.

Question No. 8 (c)

How can the arrear demand of Wealth-Tax be recovered by department where the assessee dies prior to making payment thereof?

Solution:

Where a person dies, his executor, administrator or legal representative shall be liable to pay out of the estate of the deceased person, to the extent of the estate value, the wealth tax assessed as payable or any sum which would have been payable by him under the Wealth‑tax Act if he had not died.
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