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Preface
The contents of this book are based on the bare Companies Act, 2013 and 1956. This book is relevant for CA final Nov. 2016 examination and onwards. Almost 70% of the syllabus has been changed due to commencement of Companies Act, 2013. Major portion of company law has been revised but there are still some sections of new law which are not notified by CG. Consequently, some old chapters are still applicable for exams as written in index. 
Some parts of this book contain opinions of experts taken from various articles as this is a new act and there is no clarity in various sections of the act. MCA needs to clarify on various issues, which is in process. This book shall be updated from time to time with the changes to be made by MCA and to make the language more understandable for better clarity for the students. Although due care is being exercised while writing the contents of this book. However, the author is not responsible for any mistakes. This book contains solved practice questions (source: practice manual).   
Please note amendments are marked in Red.
	Companies Act 2013 has

	470 sections | 29 Chapters | 7 Schedules

	
33 new

	definitions have been introduced in the Act

	
India will be the first country to mandate

	Corporate Social Responsibility

	under any law



More than 250 Sections have been notified and 
Therefore, 60% of Act has become operational


Corporate Laws(70 marks)

	Ch. No. 
	CHAPTER NAME
	
	Pg. no. 

	1.
	Declaration and payment of dividend
	new
	16

	2.
	Accounts of the Company 
	new
	25

	3.
	Audit of Accounts
	new
	46

	4.
	Appointment and Qualification of directors
	new
	70

	5.
	Meetings of board and its Powers
	new
	106

	6.
	Appointment and Remuneration Of Managerial Personnel
	new
	153

	7.
	Inspection, Inquiry and Investigation
	new
	175

	8.
	Compromises, Arrangements and Amalgamation of companies  
	old
	190

	9.
	Prevention of Oppression and Mismanagement
	old
	207

	10.
	Winding Up 
	old
	226

	11.
	Producer Companies 
	old
	256

	12.
	Companies Incorporated Outside India
	new
	276

	13.
	Government Companies 
	new
	293

	14.
	Miscellaneous
	new
	295

	15.
	Drafting of resolutions 
	new
	302

	
	List of resolutions 
	
	314

	
	List of forms and Schedule IV
	
	316

	
	Exemption notification for Nidhi Companies and Secretarial standard 1 
	
	323





Syllabus and marks distribution
Paper 4: Corporate and Allied Laws
Section A: Company Law (70 marks)
Contents:
1. The Companies Act, 2013 & 1956, 
(a) Accounts and audit
(b) Dividend
(c) Directors
(d) Inspection and Investigation
(e) Compromises, arrangements and reconstructions
(f) Prevention of oppression and mismanagement
(g) Corporate Winding up and Dissolution 
(h) Producer companies 
(i) Companies incorporated outside India 
(j) Offences and penalties 
(k) E-governance
2. Corporate Secretarial Practice
Section B: Allied Laws (30 marks)
3. The Securities and Exchange Board of India Act, 1992
4. Securities Contracts (Regulation) Act, 1956
5. The Foreign Exchange Management Act, 1999
6. The Competition Act, 2002
7. The Banking Regulation Act, 1949
8. The Insurance Amendment Act, 2015
9. The Insurance Regulatory and Development Authority Act, 1999
10. The Securitization and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002
11. The Prevention of Money Laundering Act, 2002
12. Interpretation of Statutes, deeds and documents. 


Question paper analysis
Paper pattern:
Total marks 		100
Total questions 	7
	Question no.	
	compulsory/optional	
	no. of parts
	total marks

	Question 1
	compulsory		
	4
	5x4= 20

	Question 2
	Optional 
	2
	8x2=16

	Question 3
	Optional
	2
	8x2=16

	Question 4
	Optional                       any five
	2
	8x2=16

	Question 5
	Optional
	2
	8x2=16

	Question 6
	Optional
	2
	8x2=16

	Question 7
	Optional (any four)
	5
	4x5=20

	Total
	
	19
	      120



Questions will be asked in English only.
English medium students shall be allowed to answer the questions in English only. 	
		
				
			
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          


[image: ]Brief organisational structure of MCA
BOARD STRUCTURE UNDER COMPANIES ACT, 2013 
Minimum & maximum number of Directors as per section 149 of the Companies Act 2013
	Minimum
	Maximum

	· 3 directors in the case of a public company,
· 2 directors in the case of a private company, and
· 1 director in the case of a One Person Company
	· A company can have 15 directors on its board at a time; however, the limit can be increased by passing a special resolution.


Apart from the minimum and maximum number of Directors, the Companies Act 2013 also provides certain provisions in respect of the constitution of the Board. The said requirements are outlined below:
	Type of companies
	Types of directors mandatorily required on the Board of a Company

	All companies
	· A resident director who has stayed in India for a total period of not less than 182 days in the previous calendar year.

	· For every listed public Company
 
	· 1/3rd of the total number of directors as independent directors along with other directors. (Section 149(3))
· One Woman director. (Rule no 3 of The Companies (Appointment and qualification of Directors) Rules, 2014)
· Small shareholder director if notice by not less than 1000 or 1/10th of the total number of small shareholders, whichever is lower, is given for the appointment (Rule no 7 of The Companies (Appointment and qualification of Directors) Rules, 2014)

	· Public companies having paid- up share capital of Rs 10 crore or more
 
	· 2 of the total number of directors as independent directors along with other directors. (Rule no 4 of The Companies (Appointment and qualification of Directors) Rules, 2014)

	· Public companies having paid-up share capital of Rs 100 crore or more
	· At least one woman director on board (Rule no 3 of The Companies (Appointment and qualification of Directors) Rules, 2014)

	· Public companies having turnover of Rs 100 crore or more
	· 2 of the total number of directors as independent directors along with other directors. (Rule no 4 of The Companies (Appointment and qualification of Directors) Rules, 2014)

	· Public companies having turnover of Rs 300 crore or more
 
	· One Woman director (Rule no 3 of The Companies (Appointment and qualification of Directors) Rules, 2014)

	· Public companies which have, in aggregate, outstanding loans or borrowings or debentures or deposits, exceeding Rs 50 crore
	· 2 of the total number of directors as independent directors along with other directors. (Rule no 4 of The Companies (Appointment and qualification of Directors) Rules, 2014)




BOARD STRUCTURE AS PER CLAUSE 49 OF LISTING AGREEMENT
· Board of directors of a company to have an optimum combination of executive and non - executive directors with not less than 50% of board comprising of non-executive directors.
	1/3rd Independent Directors
	1/2 Independent Directors

	Where the Chairman is non-executive director and is not the promoter and unrelated to any promoter or person occupying management positions at the Board level or at one level below the Board.
	Where the non-executive Chairman is the promoter or related to any promoter or person occupying management positions at the Board level or at one level below the Board
or
where the Chairman is an executive director.





Types of audit
			Section
	Section 148-Central Government to specify audit of items of cost in respect of certain companies.

	Eligibility
	Central Government by order direct such classes of Companies engaged in the production of such goods or providing such services as may prescribed which are required to include in its books of accounts particulars relating to utlization of material or labour or to other itmes of cost as may be prescribed and having prescribed turnover or networth . to get their cost audit done.  

	Qualification
	Cost Accountant

	Brief Description
	Central Government, may by order, direct the company to conduct cost audit of the company by a Cost Accountant in practice who shall be appointed by the Board


 

	

		Section
 
	138-Internal audit

	Eligibility
	· Every listed company .
· Every unlisted public company having :-
· paid up share capital of Rs 50 crores or more, or
· turnover of Rs 200 crore or more. or
· outstanding loans or borrowings from banks or public financial institutions exceeding Rs 100 crore or more at any point of time during the preceding financial year; or
· outstanding deposits of Rs 25 crore or more at any point of time during the preceding financial year.
· Every private Company having:-
· turnover of Rs 200 crore or more or
· outstanding loans or borrowings from banks or public financial institutions exceeding Rs 100 crore or more at any point of time during the preceding financial year.

	Qualification
	· Chartered Accountant or
· Cost Accountant or
· Such other professionals appointed by the Board.
 

	Brief Description
	Company shall be required to conduct Internal Audit of  its functions and activities




	

		Section
	204 - Secretarial audit for bigger companies

	Eligibility
	· Every listed company
· Every  other public company having
· a paid-up share  capital of Rs 50 crore or more or
· a turnover of  Rs 250crore or more
 

	Qualification
	Company Secretary in Practice

	Brief Description
	Company shall be required to conduct Secretarial Audit of itssecretarialand  otherrelated records througha Company Secretary in practice. The company is also required to annex a Secretarial Audit Report to its Board’s Report.




	

		Section
	Section 139 :Appointment of auditors

	Eligibility
	Every Company

	Qualification
	Chartered Accountant

	Brief Description
	Every company shall be required to conduct Statutory Audit of the accounts and financial statements of the company by a statutory auditor, who shall be a Chartered Accountant appointed at the first AGMand shall hold office from the conclusion of that meeting till the conclusion of its sixth annual general meeting.






	




PAPER-4 – CORPORATE AND ALLIED LAWS
May 2016
Question No. 1 is compulsory.
Answer any five from the rest

1. (a) Explain the law laid down under the Companies Act, 2013 in respect of filing of annual financial statements with Registrar of companies in the following two situations who is liable for the default.

(i) Where financial statements of the company are filed with the ROC after 10 months from its due date:
(ii) Where financial statements are not at all filed by the company with the ROC?		[4 marks]

(b) A group of creditors of Mac Trading Limited makes a complaint to the Registrar of companies, Hyderabad alleging that the management of the company is indulging in destruction and falsification of the accounting records of the company. The complainants request the Registrar to take immediate steps to seize the records of the company so that the management may not be allowed to tamper with the records. The complaint was received at 10 A.M. on 1st JuIy 2015 and the ROC entered the premises at 10.30 A.M. for the search. Examine the powers of the Registrar to seize the books of the company.	 [4 marks]

(c) Indian software Ltd. seeks to export software to its client in Indonesia. In this regard

(i) Explain the procedure to be adopted for export of software under the Foreign Exchange Management Act, 1999 and also state the period within which export value is to be realized.
(ii) Explain the position in case of delay in receipt of payment from its client. 		[4 marks]

(d) Explain the functioning of the 2 types of Front office (FO) in accessing MCA 21 portal of the Ministry of Corporate Affairs.
Also state the nature of services which can be availed of by its user on the MCA 2l portal. [4 marks]

(e) XYZ, a recognized stock exchange fails to comply with certain directions issued by the securities and Exchange Board of India and the adjudicating officer initiated proceedings for the purpose of imposing penalty. The stock exchange seeks your advice whether it is possible to go for settlement of the proceedings. Advice explaining the relevant provisions of the securities contracts (Regulation) Act, 1956?												 [4 marks]

2. (a) (i) XYZ Ltd. wants to make an initial offer of its securities. Advise the company on the following issues under the securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2009:
(1) Extent of promoters contribution;
(2) Lock in period of securities held by promoters;
(3) Lock in period of securities held by persons other than promoters;
(4) Lock in period of securities allotted to employees of the company under Employee stock option.

(ii) Securities and Exchange Board of India (SEB) has undertaken inspection of books of accounts and records of LR Ltd. a listed public company. Specify the measures which may be taken by SEBI under the securities and Exchange Board of India Act, 1992 to protect the interest of investors and securities market, on completion of such inquiry. 								[4 marks]

(b) On a reference made by the Central Government, the Company Law Board passed an order authorizing the Central Government to appoint its nominees as directors of Bangalore Computers Ltd., to safeguard the interest of shareholders and public interest. Referring to the provisions of the Companies Act, 2013 state the restrictions, if any, on the number of directors and the period for which such appointment may be made. State also the action that may be taken by the central Government with regard to the affairs of the company when such appointment of directors is made by the Central Government.	 [4 marks]

(c) What are the conditions to be fulfilled for calling meetings at shorter notice than as prescribed by Companies Act, 2013 one of the directors, a senior professional, objected to receiving the notice by e-mail. Advise him.										 [4 marks]

3. (a) (i) A scheme of amalgamation was approved by overwhelming majority of members of both the merging companies at meetings called as per directions of the court, when the scheme of amalgamation was awaiting sanction of the Court, the exchange ratio was questioned by a small group of members of one of the merging companies. The exchange ratio was fixed by a reputed firm of Chartered Accountants.
Examine with reference to the decided case law under the Companies Act, 1956 whether the dissenting shareholders will succeed. Would your answer be different if the exchange ratio was objected to by the Central Government?

(ii) State the circumstances in which a director of a company is required under the Companies Act, 2013 to disclose his interest in a contract or arrangement to be entered into by the company.
Examine whether the validity of the contract is affected by nondisclosure of interest by the director. 
[4 marks]
(b) The Articles of Association of Coimbatore Milk producers Limited restricts the membership to producers. You are required to answer the following questions explaining the relevant provisions of the Companies Act, 1956. 									[4 marks]

(i) Mr. Gopal, one of the members proposes to transfer part of his shares. State the steps to be taken by Mr. Gopal to give effect to the proposed transfer.
(ii) Mr. Ramu, one of the members, nominated his son, Mr. Krishnan to be entitled to his shares in the event of his death. Mr. Ramu died. State the action that can be taken by the producer company in case Mr. Krishnan is not a producer. 

(c) (i) Shyam & Co. is engaged in the manufacture of cement. It sold the goods initially below the cost price for a year and slowly, its other competitors went out of the market. Thereafter, the enterprise changed its strategy and sold the goods above its cost price and made substantial profits. Examine the action, if any, which may lie against this enterprise under the Competition Act, 2002.

(ii) What do you mean by anti-competitive agreements, viz, tie-in arrangement and resale price maintenance?											 [4 marks]

4. (a) (i) R Ltd. wants to constitute an Audit Committee. Draft a board resolution covering the following matters [compliance with Companies Act, 2013 to be ensured].
(1) Member of the Audit Committee
(2) Chairman of the Audit Committee
(3) Any 2 functions of the said Committee

(ii) What would be the minimum likely turnover or capital of this company?

(iii) What is the role of the Audit Committee Vis a Vis the statutory auditor when the company wishes to engage them to perform certain engagements not restricted under Sec. 144? 		[8 marks]

(b) XYZ Limited is an unlisted public company having a paid-up capital of twenty crore rupee as on 31st March, 2015 and a turnover of one hundred fifty crore rupees during the year ended 31st March, 2015. The total number of directors is thirteen.
Referring to the provisions of the Companies Act, 2013 answer the following:

(i) State the minimum number of independent directors that the company should appoint.
(ii) How many independent directors are to be appointed in case XYZ Limited is a listed company? 
[4 marks]

(c) The Insurance Act, 1938 requires to establish Tariff Advisory Committee (TAC). In this regard, specify -

(i) Object and Purpose of TAC;
(ii) Constitution of its members and Chairperson. 						[4 marks]

5. (a) International Technologies Limited, a listed company, being managed by a Managing Director proposes to pay the following managerial remuneration :

(i) Commission at the rate of five percent of the net profits to its Managing Director, Mr. Kamal.
(ii) The directors other than the Managing Director are proposed to be paid monthly remuneration of Rs. 50,000 and also commission at the rate of one percent of net profits of the company subject to the
condition that overall remuneration payable to ordinary directors including monthly remuneration payable to each of them shall not exceed two percent of the net profits of the company. The commission is to be distributed equally among all the directors.

(iii) The company also proposes to pay suitable additional remuneration to Mr. Bhatt, a director, for professional services rendered as software engineer, whenever such services are utilized. 
You are required to examine with reference to the provisions of the Companies Act, 2013 the validity of the above proposals. 										[8 marks]

(b) (i) Central Government and Government of Maharashtra together hold 40% of the paid-up share capital of MN Limited. A government company also holds 20% of the paid-up share capital in MN Limited.

(ii) PQ Limited is a subsidiary but not a wholly owned subsidiary of a government company.

Examine with reference to the provisions of the Companies Act, 2013 whether MN Limited and PQ Limited can be considered as Government Company. 					[4 marks]

(c) Apex Limited failed to repay the amount borrowed from the bankers, ACE Bank Limited, which is holding a charge on all the assets of the company. The Bank took over management of the company in accordance with the provisions of the Securitization and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 by appointing four persons as directors. The company is managed by a Managing Director, Mr. X. Referring to the provisions of the said Act, examine whether Mr. X is entitled to compensation for loss of office and also explain the effect of such takeover on certain rights of the shareholders of the company. 							[4 marks]

6. (a) AVM Producer Company Ltd. seeks your advice on the following aspects of the working of a Producer company under the Companies Act, 1956 :-

(i) Criteria for appointment of Secretary as also the legal position, if its financial position is unsatisfactory. 

(ii) Can the Board of Directors of the company direct its member to surrender his shares to the company, if so, under what circumstances?

(iii) Provisions relating to donation to any institution, as also to a political party.

(iv) Provisions relating to investment of general reserves, &s also investment in the shares of a company, other than a Producer company. 								[8 marks]

(b) A company was in financial distress. They pledged certain immovable 4 properties with a nationalized bank in the belief that their loan limits would be increased. However within 3 months, some creditors filed a petition for winding up. The management was accused of fraudulent preference.

(i) ln the above context discuss fraudulent preference.
(ii) Would your answer be different if the charge was created in favor of an NBFC? 	[4 marks]

(c) The Adjudicating Authority appointed under the Prevention of Money Laundering Act, 2002 issued an order attaching certain properties of XYZ Limited alleged to be involved in money laundering for a specified period. The company aggrieved by the order of the Adjudicating Authority seeks your advice about the remedy that is available under the Act. Advise explaining the relevant provisions of the Prevention of Money Laundering Act, 2002. 						[4 marks]

7. Answer any four of the following:

(a) DD Ltd. is a listed company and it has been served with notice for appointment of small shareholders' director. Referring to the provisions of the Companies Act, 2013, advice on the following:

(i) Define the expression 'small shareholder' and specify the number of small shareholders who may serve notice on the company for a director representing them,
(ii) Is it possible to appoint a person, who does not hold any share in the company, as small shareholders' director?
(iii) What is the tenure of small shareholders' director and whether he can be re-appointed as such, after expiry of his tenure? Also state whether he can be appointed as an officer of the company on expiry of his tenure as small shareholders' director. 							[4 marks]

(b) Mr. Joseph, a member of Armaments Ltd., is aggrieved due to failure of the company to make payment of dividend declared in the AGM held in August, 2015. He makes a complaint, in writing, before the court of competent jurisdiction within the prescribed period of limitation, but the court refused to take cognizance of the alleged offence. Explain the legal position in this regard under the Companies Act, 2013.

Also state the offences under the Companies Act, 2013 which are cognizable and which are non-cognizable.
[4 marks]
(c) Explain the provisions of the Companies Act, 1956 relating to preparation and filing of Statement of Affairs (SA) in case of winding of a company by the Court, with regard to the following aspects:

(i) Who is required to prepare and file SA and whether cost and expenses incurred in preparing SA are recoverable?
(ii) Contents of SA and the period within which the same is required to be submitted and to whom? Also state about delay in filing SA and upto what period the same is allowed. 			[4 marks]

(d) How will you interpret the definitions in a statute, if the following words are used in a statute?

(i) Means, (ii) Includes

Give one illustration for each of the above from statutes you are familiar with. 		[4 marks]

(e) Galilio Ltd. is a foreign company in Germany and it established a place of business in Mumbai. Explain the relevant provisions of the Companies Act, 2013 and rules made thereunder relating to preparation and filing of financial statement, as also the documents to be attached along with the financial statements by the foreign company. 										[4 marks]



Chapter 5
Meetings of board and its Powers
Section 185- Loans to directors, etc.  
1. No company shall, directly or indirectly, advance any loan, including any loan represented by a book debt, to any of its directors or to any other person in whom the director is interested or give any guarantee or provide any security in connection with any loan taken by him or such other person. 

2. Exceptions: The above restriction does not apply in the following circumstances: 

a. the giving of any loan to a managing or whole-time director— 

i. as a part of the conditions of service extended by the company to all its employees; or 
ii. pursuant to any scheme approved by the members by a special resolution; or 

b. a company which in the ordinary course of its business provides loans or gives guarantees or securities for the due repayment of any loan and in respect of such loans an interest is charged at a rate not less than the bank rate declared by the Reserve Bank of India. 
c. Any loan made by a holding company to its wholly owned subsidiary company or 
d. Any guarantee given or security provided by a holding company in respect of any loan made to its wholly owned subsidiary company  and
e. Any guarantee given or security provided by a holding company in respect of loan made by any bank or financial institution to its subsidiary company. 
Provided that such loans made are utilised by the subsidiary company for its principal business activities. (Inserted by the Companies (Amendment) Act, 2015 w.e.f. 25.05.2015)
3. Here “to any other person in whom director is interested” means
a. any director of the lending company, or of a company which is its holding company or any partner or relative of any such director; 
b. any firm in which any such director or relative is a partner; 

c. any private company of which any such director is a director or member; 

d. any body corporate at a general meeting of which not less than twenty- five per cent. of the total voting power may be exercised or controlled by any such director, or by two or more such directors, together; or 

e. any body corporate, the Board of directors, managing director or manager, whereof is accustomed to act in accordance with the directions or instructions of the Board, or of any director or directors, of the lending company. 

4. Penalty for Contravention: 
company - punishable with fine which shall not be less than five lakh rupees but which may extend to twenty-five lakh rupees, and 
the director or the other person to whom any loan is advanced - punishable with imprisonment which may extend to six months or with fine which shall not be less than five lakh rupees but which may extend to twenty-five lakh rupees, or with both.

Note: The provisions of this section shall not apply to a private company if the following conditions are fulfilled-
a. That no other body corporate has invested any money in share of the company
b. That the borrowings of such company from banks or financial institutions or anybody corporate is less than twice of its paid up share capital or fifty crore rupees, whichever is lower; and
c. That  the  company  has  not  made  any  default  in  repayment  of  such  borrowings,  subsisting  at  the  time  of  making transactions under this Section.
This section shall also not apply to Government Company in case such company obtains approval of the Ministry or department of the Central Government which is administratively in charge of the company or as the case may be, the State Government before making any loan or giving any guarantee or providing any security under this section.  





Prohibition on loan by company to 



Other than individual 
Individual 




Partnership firm (if director or relative of director is a partner)

Body corporate (if BOD, MD or Manager accustomed to act as per directions of director/s, board of lending Co.  )
Director 



Director of holding co. 


Private Ltd. Co. (if director is a director or member)


Any partner of director 

Body Corporate (if Director/s having at least 25% voting power)


Any relative of director 





Exceptions to section 185 



Loan to MD or WTD 

LGS by holding co. to wholly owned subsidiary co. 
GS by holding co. to subsidiary co. in respect of loan by bank or FI 
LGS by a company in the ordinary course of business 




As a part of condition of service to all employees or pursuant to scheme approved by members by SR 


Interest is charged at a rate not less than bank rate 

Provided that such loans are utilized by the subsidiary for its principal business activities 




LGS- loan, guarantee and security 
Q. 39. Mr. X is a director of M/s ABC Ltd. He has approached M/s Housing Finance Co. Ltd For the purpose of obtaining a loan of ` 50 lacs to be used for construction of building his residential house. The loan was sanctioned subject to the condition that M/s ABC Ltd. should provide the guarantee for repayment of loan instalments by Mr. X. Advise Mr. X.

Ans. According to section 185 of the Companies Act, 2013, no company shall, directly or indirectly, advance any loan, including any loan represented by a book debt, to any of its directors or to any other person in whom the director is interested or give any guarantee or provide any security in connection with any loan taken by him or such other person.
Thus, Mr. X is not allowed for loan of Rs. 50 Lacs by the company ABC Ltd.

Q. 40. Mr. X is a director of several companies. He has approached the following companies in which he is a director for financial help to start his own personal business.
(i) Expandable Industries Ltd.
(ii) Expensive Gadgets Private Ltd.
(iii) Easy Finance Ltd.
The first named company has agreed to grant a loan of ` 50 lakhs. The second company also offered another loan of ` 50 lakhs .The third company has agreed to provide guarantee for the repayment of a loan sanctioned to Mr. X by a Private Bank to the tune of Rupee One crore.
Advise Mr. X about the legal provisions that should be complied with under the Companies Act, 2013 and the consequences if there is a non – compliance.

Ans. In all the three types of companies, loan or guarantee to Mr. X is not allowed. Further, If any loan is advanced or a guarantee or security is given or provided in contravention of the above provisions, the company shall be punishable with fine which shall not be less than five lakh rupees but which may extend to twenty-five lakh rupees, and the director or the other person to whom any loan is advanced or guarantee or security is given or provided in connection with any loan taken by him or the other person, shall be punishable with imprisonment which may extend to six months or with fine which shall not be less than five lakh rupees but which may extend to twenty-five lakh rupees, or with both.

Q. 41. Mr. KMP is director of XLS Ltd. He intends to construct a residential building for his own use.
The cost of construction is estimated at ` 1.50 Crores, which Mr. KMP proposes to finance partly from his own sources to the tune of ` 60 lacs and the balance ` 90 lacs from housing loan to be obtained from a housing finance company. For the purpose of obtaining the loan, he has approached the housing finance company which has in principle agreed to grant the loan, but has put a condition. The condition put by the housing finance company is that the Company XLS Ltd. of which Mr. KMP is a director should provide the guarantee for repayment of the loan and interest as per the terms of the proposed agreement for granting the loan to Mr. KMP. You are required to advise Mr. KMP on the matter with reference to the provisions of the Companies Act, 2013.

Ans. Guarantee by Company XLS Ltd. of which Mr. KMP is a director, for repayment of the loan and interest as per the terms of the proposed agreement is not allowed.

Q. 42. Mr. DRT is a director of PCS Ltd. The said company is having sufficient liquid funds and Mr. DRT is in dire need of funds. In order to mitigate the hardship of Mr. DRT the board of directors of PCS Ltd. wants to lend ` 5 lakhs to him and `  2 lakhs to his wife. State whether such loans can be given and if so under what conditions. What would be your answer if the company PCS LTD would have been PCS Private Ltd.

Ans. Loan to Director and his relative: in the instant case, if PCS Ltd. wants to lend ` 5 Lakhs to Mr. DRT who is a director in PCS Ltd. and ` 2 Lakhs to his wife, then it is in violation of section 185 of the Companies Act, 2013.
It does not matter that PCS Ltd would have been PCS Private Ltd. as Section 185 of the Companies Act, 2013 is applicable to both Public and Private companies.

Section 186 – Loan and investment by company 
(1) A company shall, make investment through not more than two layers of investment companies:

This section shall not apply where- 

(i) a company is acquiring any foreign company having more than two layers of investment companies, if that country’s law permitted it to have that. 
(ii) The second subsidiary company can have the third layer subsidiary company if any other piece of legislation which is in force, requires that. 


A tabular presentation of section 186 (1)
	Criteria
	186(1)

	Applicability
	Presently on all companies

	Restriction on
	Investing through more than 2 layers of investment subsidiaries

	Entity at the end of the loop of the layer
	Has to be a company

	Investment through
	Has to be necessarily through investment companies

	Onus of complying with the section
	Holding company

	Criteria of establishing relationship
	Holding company has to invest through investment subsidiaries. Investment can be in any security.



For eg. 
1. If A makes an investment in B, B with that money, goes and makes investment in C, and C with that money makes investment in D, one would say, A has invested in D, through B and C. B and C merely acted as layers, as the flow of investment was clear.[image: http://www.companiesact.in/Images/chart1.jpg]
[image: http://www.companiesact.in/Images/chart2.jpg]
2. On the contrary, if A makes investment in B, and A makes investment in C as well, and B and C make an investment in D, then obviously there will be one layer only.
Thus, the restriction is not on horizontal propagation.

(2) This section permits a company to directly or indirectly —

(a) give any loan to any person or other body corporate;

(b) give any guarantee or provide security in connection with a loan to any other body corporate or person; and

(c) acquire by way of subscription, purchase or otherwise, the securities of any other body corporate,

However, the aggregate of loans, guarantee, security and acquisition (already made and proposed to be made) shall not exceed 
· 60% of its paid-up share capital, free reserves and securities premium account or 
· 100% of its free reserves and securities premium account,
whichever is more.

(3) Where the limit exceeds, prior approval by special resolution in the general meeting has to be taken.  

Special resolution need not be passed in the following cases- 
· Where a loan or guarantee is given or where a security has been provided by a company to its wholly owned subsidiary company or a joint venture company, or 
· acquisition is made by a holding company, by way of subscription, purchase or otherwise of, the securities of its wholly owned subsidiary company, 
Explanation.- For the purpose of this sub-rule, it is clarified that it would sufficient compliance if such special resolution is passed within one year from the date of notification of this section.
· The resolution shall specify the total amount up to which the Board of Directors are authorised to give such loan or guarantee, to provide such security or make such acquisition:
(4) Disclosure of particulars 
The company shall disclose to the members in the financial statement the full particulars of the loans given, investment made or guarantee given or security provided and the purpose for which the loan or guarantee or security is proposed to be utilised by the recipient of the loan or guarantee or security.

(5) Following approvals shall also be obtained; 
· Unanimous board resolution and 
· the prior approval of the public financial institution concerned where any term loan is subsisting

Prior approval of a public financial institution shall not be required in the following cases-
· where the aggregate of the loans and investments does not exceed the limit, and 
· there is no default in repayment of loan instalments or payment of interest thereon 

(6) No company, which is registered under section 12 of the Securities and Exchange Board of India Act, 1992 (Registration of stock brokers, sub-brokers, share transfer agents, etc.) and covered under such class or classes of companies as may be prescribed, shall take inter-corporate loan or deposits exceeding the prescribed limit and such company shall furnish in its financial statement the details of the loan or deposits.

(7) The rate of interest on the loan must not be lower than the prevailing yield of one year, three year, five year or ten year Government Security closest to the tenor of the loan

(8) A company shall not give any loan or give any guarantee or provide any security or make an acquisition if there is any default in the repayment of any deposits or in payment of interest thereon, till such default is subsisting.

(9) Every company giving loan or giving guarantee or providing security or making an acquisition of securities shall, from the date of its incorporation, maintain a register in Form MBP 2.
· The entries in the register shall be made chronologically in respect of each such transaction within 7 days of making such loan or giving guarantee or providing security or making acquisition.
· The register shall be kept at the registered office of the company and the register shall be preserved permanently and shall be kept in the custody of the company secretary of the company or any other person authorised by the Board for the purpose.
· The entries in the register (either manual or electronic) shall be authenticated by the company secretary of the company or by any other person authorised by the Board for the purpose.
· The register can be maintained either manually or in electronic mode.

(10) The register shall be kept at the registered office of the company and 

(a) shall be open to inspection at such office; and

(b) The extracts from the register may be furnished to any member of the company on payment of such fee as may be prescribed in the Articles of the company which shall not exceed 10 rupees for each page.

(11) This section [except sub-section (1)], shall not apply —

(a) to a loan made, guarantee given or security provided by a 

· banking company or 
· an insurance company or 
· a housing finance company in the ordinary course of its business or 
· a company engaged in the business of financing of companies or of providing infrastructural facilities;

(b) to any acquisition —

(i) made by a non-banking financial company and whose principal business is acquisition of securities:
Provided that exemption to non-banking financial company shall be in respect of its investment and lending activities;

(ii) made by a company whose principal business is the acquisition of securities;

(iii) of right shares
(iv) made by a banking company or an insurance company or a housing finance company, making acquisition of securities in the ordinary course of its business. 

(12) Punishment for contravention- 
· the company shall be punishable with fine which shall not be less than 25,000 rupees but which may extend to 5 lakh rupees and 
· every officer of the company who is in default shall be punishable with imprisonment for a term which may extend to 2 years and with fine which shall not be less than 25,000 rupees but which may extend to 1 lakh rupees.

MCA clarification regarding loans by companies to their employees- 
MCA has clarified that loans and/or advances by companies to their employees, other than the managing or whole time directors (which is governed by section 185) are not governed by the requirements of section 186 if such loans or advances – 
1. Are in accordance with the conditions of service applicable to employees and 
2. Are also in accordance with the remuneration policy. 


This section shall not apply to —
(a) a Government company engaged in defence production; 
(b) a government company, other than a listed company, in case such company obtains approval of the Ministry or Department of the Central Government which is administratively in charge of the company, or, as the case may be, the State Government before making any loan or giving any guarantee or providing any security or making any investment under the section. 

Q. 43. Amar Textiles Ltd. is a company engaged in the manufacture of fabrics. The company has investments in shares of other bodies corporate including 70% shares in Amar Cotton Company Ltd. and it has also advanced loans to other bodies corporate. The aggregate of all the investments made and loans granted by Amar Textiles Ltd. exceeds 60% of its paid up share capital and free reserves and also exceeds 100% of its free reserves. In course of its business requirements, Amar Textiles Ltd. has obtained a term loan from Industrial Development Bank of India which is still subsisting. Now the company wants to increase its holding from 70% to 80% of the equity share capital in Amar Cotton Company Ltd. by purchase of additional 10% shares from other existing shareholders. State the legal
requirements to be complied with by Amar Textiles Ltd. under the provisions of the Companies Act, 2013 to give effect to the above proposal.

Ans. As the aggregate of the investments in shares and loans granted to other bodies corporate exceeds 60% of the paid-up share capital and free reserves and also 100% of the free reserves, it exceeds the limit under section 186 (2) of the Companies Act, 2013.
It is therefore, necessary for Amar Textiles Ltd., to pass a special resolution of the members at a duly convened General Meeting before increasing its holding from 70% to 80%.
2. The notice of special resolution must be accompanied by an explanatory statement and must include full particulars of the investment proposed to be made along with the purpose of such investment in compliance with section 186 (4) of the Act.
3. In the present case, Amar Textiles Ltd., had obtained a term loan from Industrial Development Bank of India (IDBI) which is not a public financial institution. The company is not required to obtain prior approval of IDBI for making any further investment.
4. Further, as required by provisions of Section 186 (5), the investment proposal must be passed at the Board meeting by a unanimous decision of all the directors present at the meeting.
5. The company must enter the prescribed particulars of investment in a register of investment required to be maintained under section 186(9) of the Act

Section 187 – Investments of company to be held in its own name 
(1) All investments made or held by a company in any property, security or other asset shall be made and held by it in its own name:
Exception- 
The company may hold any shares in its subsidiary company in the name of any nominee or nominees of the company, if it is necessary to do so, to ensure that there is minimum number of members in the subsidiary company.

(2) This section shall not apply when —

(a) depositing with a bank, being the bankers of the company, any shares or securities for the collection of any dividend or interest payable thereon; or

(b) depositing with, or transferring to, or holding in the name of, the State Bank of India or a Scheduled Bank, being the bankers of the company, shares or securities, in order to facilitate the transfer thereof:

However, if within a period of 6 months, no transfer of such shares or securities takes place, the company shall, as soon as practicable after the expiry of that period, have the shares or securities re-transferred to it from the State Bank of India or the Scheduled Bank or, as the case may be, again hold the shares or securities in its own name; or

(c) depositing with, or transferring to, any person any shares or securities, by way of security for the repayment of any loan advanced to the company or the performance of any obligation undertaken by it;

(d) holding investments in the name of a depository when such investments are in the form of securities held by the company as a beneficial owner.

Where in pursuance of clause (d) of sub-section (2), any shares or securities in which investments have been made by a company are not held by it in its own name, the company shall maintain a register which shall contain the following particulars 
a) Every company shall, from the date of its registration, maintain a register in Form MBP 3 and
a. enter therein, chronologically, the particulars of investments in shares or other securities beneficially held by the company but which are not held in its own name and 
b. also record the reasons for not holding the investments in its own name and 
c. the relationship or contract under which the investment is held in the name of any other person.
b) The company shall also record whether such investments are held in a third party’s name for the time being or otherwise. 
c) The register shall be maintained at the registered office of the company. 
d) The register shall be preserved permanently and shall be kept in the custody of the company secretary of the company or if there is no company secretary, any director or any other officer authorised by the Board for the purpose. 
e) The entries in the register shall be authenticated by the company secretary of the company or by any other person authorised by the Board for the purpose.
Such register shall be open to inspection by any member or debenture-holder of the company without any charge during business hours 

(4) If a company contravenes the provisions of this section, 
a) the company shall be punishable with fine which shall not be less than 25,000 rupees but which may extend to 25 lakh rupees and 
b) every officer of the company who is in default shall be punishable with imprisonment for a term which may extend to 6 months or with fine which shall not be less than 25,000 rupees but which may extend to 1 lakh rupees, or with both.

Section 188- Related party transactions 
1. A company shall enter into any contract or arrangement with a related party subject to the following conditions, namely:- 
· Consent of board of directors and 
· prior approval of the company by a special resolution 
Note: Prior approval of the company by a special resolution shall not be required in case of 
a. a government company in respect of contracts or arrangements entered into by it with any other government company;
b. a government company, other than a listed company, in respect of contracts or arrangements other than those referred to in clause a, in case such company obtains approval of the Ministry or Department of the Central Government which is administratively in charge of the company, or, as the case may be, the State Government before entering into such contract or arrangement. 
Following transactions shall be covered under this section-
	Name of transaction 
	Description 
	Amount 

	Goods or materials
	sale, purchase or supply directly or through agent
	>10% of the turnover or rupees 100 crore, whichever is lower

	Property
	Buying, selling or otherwise disposing of directly or through agent
	>10% of net worth or rupees 100 crore, whichever is lower

	Leasing of property
	-------------
	>10% of the net worth or 10% of turnover or rupees 100 crore, whichever is lower

	Services
	availing or rendering directly or through agent
	>10% of net worth or rupees 100 crore, whichever is lower

	Appointment
	of related party to any office or place of profit, its subsidiary company or associate company
	>2.5 lakh rupees p.m. 

	Underwriting
	remuneration for underwriting the subscription of any securities or derivatives
	>1% of the net worth



The limits specified in sub-clauses (i) to (iv) shall apply for transaction or transactions to be entered into either individually or taken together with the previous transactions during a financial year.
Explanation- the turnover or net worth referred in the above sub rules shall be computed on the basis of the audited financial statements of the preceding financial year. 
This section shall not apply to any transactions entered into by the company 
· in its ordinary course of business and
· on an arm’s length basis

2. The explanatory statement to be annexed to the notice of a general meeting convened for this purpose shall contain the following particulars; -
(a) name of the related party ;
(b) name of the directors or key managerial personnel who is related, if any;
(c) nature of relationship;
(d) nature, material terms, monetary value and particulars of the contract or arrangement;
(e) any other information relevant or important for the members to take a decision on the proposed resolutions.”

3. Following conditions must also be satisfied, namely:- 
(1) The agenda of the Board meeting at which the resolution is proposed to be moved shall disclose- 
(a) the name of the related party and nature of relationship; 
(b) the nature, duration of the contract and particulars of the contract or arrangement; 
(c) the material terms of the contract or arrangement including the value, if any; 
(d) any advance paid or received for the contract or arrangement, if any; 
(e) the manner of determining the pricing and other commercial terms, both included as part of contract and not considered as part of the contract; 
(f) whether all factors relevant to the contract have been considered, if not, the details of factors not considered with the rationale for not considering those factors; and 
(g) any other information relevant or important for the Board to take a decision on the proposed transaction. 
4. Where any director is interested in any contract or arrangement with a related party, such director shall not be present at the meeting during discussions on such subject matter 
5. No member of the company shall vote on such special resolution, to approve any contract or arrangement which may be entered into by the company, if such member is a related party. (Exception: In Pvt. Co., related party to any contract or arrangement can vote on such resolution as a member of the company.)
6. In case of wholly owned subsidiary, the special resolution passed by the holding company shall be sufficient for the purpose of entering into the transactions between wholly owned subsidiary and holding company.


(a) the expression “office or place of profit” means any office or place where such office or place is held by 
a director or 
by an individual other than a director or 
by any firm, private company or other body corporate, 

if he/it holding it receives from the company anything by way of remuneration over and above the remuneration to which he is entitled

(b) the expression “arm’s length transaction” means a transaction between two related parties that is conducted as if they were unrelated, so that there is no conflict of interest.
7. Every contract or arrangement entered into with related parties shall be disclosed in the Board’s report along with the justification for entering into such contract or arrangement.

8. Where any contract or arrangement is entered into by a director or any other employee, 
· without obtaining the consent of the Board or 
· approval by a special resolution in the general meeting and 
· if it is not ratified by the Board or, as the case may be, by the shareholders at a meeting within three months from the date on which such contract or arrangement was entered into, 
such contract or arrangement shall be voidable at the option of the Board and 
if the contract or arrangement is with a related party to any director, or is authorised by any other director, the directors concerned shall indemnify the company against any loss incurred by it.

9. Consequences of non compliance. 
If any director or any other employee of a company, violates any of the provisions of this section shall,—
(i) in case of listed company, be punishable with imprisonment for a term which may extend to 1 year or with fine which shall not be less than 25,000 rupees but which may extend to 5 lakh rupees, or with both; and

(ii) in case of any other company, be punishable with fine which shall not be less than 25,000 rupees but which may extend to 5 lakh rupees.

Disqualification

Section 164 states that a person shall not be eligible for appointment as a director of a company, if he has been convicted of the offence dealing with related party transactions under section 188 at any time during the last preceding five years.


Related party means 






Director or his relative 

KMP or his relative 








any person on whose advice, directions or instructions a director or manager is accustomed to act exception: professional advice 
Any body corporate 
Private company 
Public company 
Firm 


a director 'other than an independent director' or KMP of the holding company or his relative.





Board of Directors, Managing Director, or manager is accustomed to act in accordance with the advice, directions or instructions of a director or manager exception: professional advice 

director, manager or his relative is a partner
director or manager is a director and holds along with his relatives, more than 2% of its paid-up share capital

director or manager or his relative is a member or director




















Associate co. 
Subsidiary co. 
Holding co. 






Subsidiary co. 





















	Related party transactions 




	Y				N
Section 188 not applicable 
Is it specified transaction? 

						N


			Y
Transactions in ordinary course of business and arms length pricing? 

						YNo prior approval 




			NPrior approval of board 

Transaction > Specified amount ? 

						N


			Y
Approval of shareholders by SR and Board approval 




Director’s report to disclose each related party transaction (irrespective of its arms length nature) along with justification for entering into same. 

Section 189 – Register of contracts or arrangements in which directors are interested 

(1) Every company shall maintain one or more registers in Form MBP 4, and shall enter the following particulars in it of- 
(a) companies or bodies corporate, firms or other association of individuals, in which any director has any concern or interest, under section 184:
Exception: The particulars of the company or companies or bodies corporate in which a director himself together with any other director holds 2% or less of the paid-up share capital would not be required to be entered in the register; 
(b) contracts or arrangements with a body corporate or firm or other entity u/s 184, in which any director is, directly or indirectly, concerned or interested; and 
(c) contracts or arrangements with a related party with respect to transactions to which section 188 applies. 

(2) The entries in the register shall be in chronological order and shall be authenticated by the company secretary or by any other person authorised by the Board for the purpose. 
(3) The register shall be kept at the registered office of the company and the register shall be preserved permanently and shall be kept in the custody of the company secretary or any other person authorised by the Board for the purpose.

Such register or registers shall be placed before the next meeting of the Board and signed by all the directors present at the meeting.

(4) Every director or key managerial personnel shall, within a period of 30 days of his appointment, or relinquishment of his office, as the case may be, disclose to the company the particulars specified in section 184 relating to his concern or interest in the other associations which are required to be included in the register.

(5) If a member requests to have extracts from the register, the company shall provide extracts from such register to the member, within 7 days from the date on which such request is made. 

(6) The register to be kept under this section shall also be produced at the commencement of every AGM of the company and shall remain open and accessible during the continuance of the meeting to any person having the right to attend the meeting.

(7) This section shall not apply to any contract or arrangement —

(a) for the sale, purchase or supply of any goods, materials or services if the value of such goods and materials or the cost of such services does not exceed 5 lakh rupees in the aggregate in any year; or

(b) by a banking company for the collection of Acts in the ordinary course of its business.

(8) Every director who fails to comply with the provisions of this section and the rules made there under shall be liable to a penalty of 25,000 rupees.

In case of section 8 companies this section shall apply only if the transaction with reference to section 188 on the basis of terms and conditions of the contract or arrangement exceeds 1 lac rupees.
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