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Section 173 – Meetings of board
(1) Every company shall hold the first meeting of the Board of Directors within 30 days of the date of its incorporation 

(2) A minimum number of 4 meetings of its Board of Directors shall be held every year 

(3) There should be maximum 120 days between two consecutive meetings of the Board:

(4) Notice of the board meeting shall be sent not less than 7 days’ before the meeting 
· It shall be in writing  
· It shall be sent to every director at his address registered with the company by hand delivery or by post or by electronic means.

A board meeting may be called at shorter notice to transact urgent business provided at least one independent director, if any, shall be present at the meeting:

In case of absence of independent directors, decisions taken at such a meeting shall be circulated to all the directors and shall be final only on ratification by at least one independent director, if any.

(5) Every officer of the company whose duty is to give notice under this section and who fails to do so shall be liable to a penalty of 25,000 rupees.

(6) A One Person Company, small company and dormant company may conduct at least 1 meeting of the Board of Directors in each half of a calendar year and the gap between the two meetings should be atleast 90 days.

Provided that nothing contained in this sub-section and in section 174 (quorum for board meetings) shall apply to One Person Company in which there is only one director on its Board of Directors.

(7) Directors may participate in the Board meeting either in person or through video conferencing or other  audio visual means, as may be prescribed, which are capable of recording and recognizing the participation of the directors and of recording and storing the proceedings of such meetings along with date and time.

Meetings of Board through video conferencing or other audio visual means.-
Who can participate in meeting through video conferencing or other audio visual means
	1.
	Chairperson,

	2.
	Directors,

	3.
	Company Secretary

	 
	And

	4.
	Any other person whose presence is required by the Board


 
Responsibilities of Chairperson and company secretary
	The Chairperson/ Secretary shall take due and reasonable care –

	1.
	To safeguard integrity of meeting.

	2.
	To ensure availability of proper video conferencing or audio visual facility.

	3.
	To record proceedings and prepare minutes of the meeting.

	4.
	To store, safekeeping and marking recordings of the meetings before the time of completion audit of that particular year.

	5.
	To ensure that only concerned directors are attending meeting.

	6.
	To ensure that the required quorum is present throughout the meeting.

	7.
	To ensure that participants are able to hear and see the other participants clearly during the course of the meeting.

	8.
	To ensure that notice of the meeting shall be sent to all the directors in accordance with the provisions of section 173(3) of the Act.


 
Points to be observed before the meeting

	1.
	Notice calling Board meeting - The notice of the meeting shall inform the directors regarding the option available to them to participate through video conferencing mode or other audio visual means, and shall provide all the necessary information to enable the directors to participate through video conferencing mode or other audio visual means.

	2.
	Intimation by directors to participate through video conferencing - The director intending to participate through video conferencing or other audio visual means shall give prior intimation to that effect sufficiently in advance so that company is able to make suitable arrangements in this behalf. The director, who desire, to participate may intimate his intention of participation through the electronic mode at the beginning of the calendar year and such declaration shall be valid for one calendar year.

	3.
	In the absence of any intimation - it shall be assumed that the director shall attend the meeting in person.


 
Procedure to conduct the proceedings of meeting through video conferencing

STEP 1
	1.
	A roll call should be taken at the commencement of the meeting by the Chairperson/ Secretary of the Company. A roll call is nothing but calling out the name of each Director, the location from where he is participating, confirming whether he has received the Agenda copy and the relevant material for the meeting and also confirming that no one other than the Director is participating or having access to the Meeting’s proceedings at the location where is presently attending.



STEP 2
	1.
	The Chairperson /Secretary shall then read out the names of persons (other than the Directors who are present at the meeting) to assist/guide/witness the proceedings of the Meeting the Board. (A Non Director could attend at the request/permission of the Chairperson.)



STEP 3
	1.
	The Chairperson /Secretary shall confirm that the required quorum is present throughout the meeting.

	2.
	The statutory registers which are required to be placed in the Board meeting as per the provisions of the Act shall be placed at the scheduled venue of the meeting.



STEP 4
	1.
	Each item of business should be taken up one by one as per the Agenda specified in the Notice.

	2.
	Every participant shall identify himself for the record before speaking on each item of business on the agenda.

	3.
	If a statement of a director in the meeting is interrupted or garbled, the Chairperson or Company Secretary shall request for a repeat or reiteration by the Director.

	4.
	If a motion is objected to and there is a need to put it to vote, the Chairperson shall call the roll that is to say that he shall first announce that he shall be doing the roll call and call out the name of each director who shall identify himself while casting his vote and the Chairperson shall then note the vote of each director.

	5.
	The Chairperson shall then announce the summary of the decision taken on such item along with names of the directors, if any, who dissented from the decision taken by majority.


 
Points to be observed after conclusion of the meeting

	1.
	After completion of the meeting, the minutes shall be entered in the minute book as specified under section 118 of the Act and signed by the Chairperson.

	3.
	The minutes shall disclose the particulars of the directors who attended the meeting through video conferencing or other audio visual means.

	3.
	The draft minutes of the meeting shall be circulated among all the directors within fifteen days of the meeting either in writing or in electronic mode, which includes fax or e-mail, as may be decided by the Board.

	4.
	Every director who attended the meeting, whether personally or through video conferencing or other audio visual means, shall confirm or give his comments in writing, about the accuracy of recording of the proceedings of that particular meeting in the draft minutes, within seven days or some reasonable time as decided by the Board, after receipt of the draft minutes failing which his approval shall be presumed.

	5.
	Finally the minutes shall be entered in the minute book as specified under section 118 of the Act and signed by the Chairperson



A director participating in a meeting through video conferencing or other audio visual means shall be counted for the purpose of quorum, unless he is to be excluded for any items of business under any provisions of the Act or the rules. 
 “video conferencing or other audio visual means” means audio- visual electronic communication facility employed which enables all the persons participating in a meeting to communicate concurrently with each other without an intermediary and to participate effectively in the meeting. 
Matters not to be dealt with in a meeting through video conferencing or other audio visual means.- 
The following matters shall not be dealt with in any meeting held through video conferencing or other audio visual means.-
(i) the approval of the annual financial statements; 
(ii) the approval of the Board’s report; 
(iii) the approval of the prospectus; 
(iv) the Audit Committee Meetings for consideration of financial statement including consolidated financial statement, if any, to be approved by the Board under sub-section (1) of section 134 of the Act; and
(v) the approval of the matter relating to amalgamation, merger, demerger, acquisition and takeover.


 “small company” means a company, other than a public company,—

(i) paid-up share capital of which does not exceed 50 lakh rupees or such higher amount as may be prescribed which shall not be more than 5 crore rupees; and

(ii) turnover of which as per its last profit and loss account does not exceed 2 crore rupees or such higher amount as may be prescribed which shall not be more than 20 crore rupees:

Explanation- a company will be small company only if the company does not cross the limits given in both the sub-clauses. If any of the given 2 conditions are violated, status of small company will change. 
Provided that nothing in this clause shall apply to—

(A) a holding company or a subsidiary company of any company; 

(B) a company registered under section 8 (non profit organisations); or 

(C) a company or body corporate governed by any special Act such as Banking Companies, Electricity Companies, Insurance companies, NBFC etc.
Some observations -
· A public company can never be a small company.
· Every one person company is a small company. 
· Except few exemptions all the provisions applicable on private companies are also applicable on small companies. 
· Status of a company as small company may change year to year.  
Q. 1. Positive Ltd. is having paid up share capital of Rs. 40 lac and turnover as per last Profit and loss account  Rs. 1.5 crore. Examine whether it is a small company under Companies Act, 2013?
Q. 2. S Pvt. Ltd. is a subsidiary of H Pvt Ltd. The paid up share capital of S Ltd. is 50 lac and turnover is 1 crore. Examine whether S Ltd. is a small company? 
Q. 3. Smile Pvt. Ltd. is having paid up share capital of Rs. 49 crore and turnover of Rs. 2 crore. Examine whether it is a small company?
Q. 4. Examine whether the following companies shall be considered as a small company-
1. an insurance company 
2. a not profit making company registered u/s 8 
3. a one person company having paid up share capital Rs. 20 lac and turnover Rs. 1.2 crore.
Q. 5. A director goes abroad for a period of more than 3 months and an alternate director has been appointed in his place under section 161(2). During the period of absence of the original director, a board meeting was called. In this connection, with reference to the provisions of the Companies Act, 2013, advise whom should the notice of Board meeting be given to the “original director” or to the “alternate director”?

Ans. According to section 173(3), a meeting of the Board may be called by giving atleast a 7 days’ notice in writing to every director to his registered address with the company and such notice shall be sent by hand delivery or by post or by electronic means.
There is no legal precedence whether the notice of the meeting is to be sent to the original director or the alternate director. But as matter of prudence the notice of the meeting may be served to both the alternate director as well as the original director who is for the time being outside India.

Q. 6. The Board of Directors of M/s Infotech Consultants Limited, registered in Calcutta, proposes to hold the next board meeting in the month of May, 2014.They seek, your advice in respect of the following matters:
(i) Can the board meeting be held in Chennai, when all the directors of the company reside at Calcutta?
(ii) Is it necessary that the notice of the board meeting should specify the nature of business to be transacted?
Advise with reference to the relevant provisions of the Companies Act, 2013

Ans. (i) There is no provision in the Companies Act, 2013 under which the board meetings must be held at any particular place. Therefore, there is no difficulty in holding the board meeting at Chennai even if all the directors of the company reside at Calcutta and the registered office is situated at Calcutta.
(ii) There is no provision in the Act laying down the contents of the notice. Hence, it may be construed that notice may be interpreted as intimation of the meeting and does not necessarily include the sending of the Agenda of the meeting. However, as a matter of good secretarial practice, the notice should include full details and particulars of the business to be transacted at the Board Meetings.

The articles of association of the company may make it mandatory to do so in almost all cases.

Q. 7. XYZ Ltd. is a foreign collaborator in ABC Ltd incorporated in India under the Companies Act, 2013. The foreign collaborator holds 49% of the shareholding. The Board meetings of ABC Ltd are usually held in India and sometimes meetings of the Board are called at a very short notice for which there is a provision in the Articles of Association that during such situations notices of the meetings of the Board can be sent by e-mail. State in this connection whether such a provision in the Articles of Association of a foreign collaborated company is valid within the purview of the provisions of the Companies Act, 2013.

Ans. In terms of the proviso to section 173(3) of the Companies Act, 2013 a meeting of the Board may be called at shorter notice to transact urgent business subject to the condition that at least one independent director, if any, shall be present at the meeting. No exception is made for any class or classes of companies.
Further, under section 173(3) a meeting of the Board shall be called by giving not less than seven days’ notice in writing to every director at his address registered with the company and such notice shall be sent by hand delivery or by post or by electronic means. 
Hence, the sending of notice by e mail is an ordinary mode of sending notice of a board meeting under the Companies Act, 2013.

Q. 8. State the legal requirements to be complied with by a public company in respect of a Board Meeting.
Examine with reference to the provisions of the Companies Act, 2013 whether notice of a Board Meeting is required to be sent to the following persons:

(i) An interested Director;
(ii) A Director who has expressed his inability to attend a particular Board Meeting; 
(iii) A Director who has gone abroad (for less than 3 months).

Ans. For legal requirements to be complied with by a public company in respect of a Board
Meeting refer section 173 and 174.

Notice of Board meeting

(i) Section 173(3) of the Companies Act, 2013 makes it mandatory for every director to be given proper notice of every board meeting. It is immaterial whether a director is interested or not.
(ii) A Director who has expressed his inability to attend a particular Board Meeting: notice must be given to that director
(iii) A director who has gone abroad: A director who has gone abroad is still a director. Therefore, he is entitled to receive notice of board meetings during his stay abroad. The Companies Act, 2013, allows delivery of notice of meeting by electronic means also. This is important because the Companies Act, 2013 permits a director to participate in a meeting by video conferencing or any other audio visual means.
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