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BASIC CONCEPTS 
2. Can waiver of loan or advance taken for the purpose of relocation of office 

premises be treated as a revenue receipt liable to tax? 

CIT v. Softworks Computers P. Ltd. (2013) 354 ITR 16 (Bom.) 

Facts of the case: In the present case, the assessee-company worked as a dedicated 

software development centre for Speedwing British Airways (Speedwing BA). It provided 

transaction processing facilities and airline control system services to Speedwing BA. 

The assessee-company was located in the same premises as that of Speedwing BA. As 

a matter of arrangement, it was decided that the assessee-company should relocate itself 

to an independent location, for which purpose, Speedwing BA provided an advance of 

one lakh pounds to the assessee-company. Later, Amadeus Global Travel stepped into 

the shoes of Speedwing BA and assumed its rights and liabilities. Consequently, a new 

agreement was signed between the assessee-company and Amadeus Global Travel 

which, inter alia, relieved the assessee-company of its liability to repay the advance of 

one lakh pounds. 

Assessee’s view vis-a-vis Assessing Officer’s view: The assessee-company claimed 

that such waiver, being capital in nature, was not taxable and hence, did not include the 

same while computing its taxable income. The Assessing Officer, however, opined that 

such waiver of loan was a revenue receipt, and so he added the same to the income of 

the assessee-company. 
High Court’s Decision: On appeal, the Bombay High Court held that since the advance 
taken by the assessee-company was utilized by it for the purpose of relocating its office 
premises i.e., for acquisition of a capital asset, namely, a new office, the waiver of the 
same cannot be said to be waiver or remission of trading liability to attract taxability under 
the Act. Waiver of such advance, being capital in nature, is not taxable under the Act. 
3. What is the nature of grant received by a subsidiary company from its holding 

company to recoup the losses incurred year after year and to enable it to meet its 

liabilities - Capital or Revenue? 

CIT v. Handicrafts and Handlooms Export Corporation of India Ltd. (2014) 360 ITR 

0130 (Delhi) 

Facts of the case: The assessee, a Government company, operates a channelising 

agency for sale of handicrafts and handlooms abroad. In the relevant previous year, it 

received a grant of ` 25 lakh from its holding company, the State Trading Corporation of 

India (STC). The Assessing Officer opined that the said amount was a revenue receipt 

chargeable to tax. 

Tribunal’s view: The Appellate Tribunal held that the grant received was not taxable as 

revenue receipt since the said grant was given to recoup the losses incurred by the 

assessee and was hence, in the nature of capital contribution. 

High Court’s Observations: The High Court examined the judgment of the Supreme 

Court in Sahney Steel and Press Works Ltd. v. CIT (1997) 228 ITR 253, which laid down 

the test for determining whether subsidy received by an assessee is taxable as capital or 

revenue receipt. As per the said test, if any subsidy is given, the character of the 

subsidy in the hands of the recipient - whether revenue or capital - will have to be 

determined by having regard to the purpose for which the subsidy is given. The point of 

time, the source and the form of subsidy are immaterial. The object for which the 

subsidy is given, would, thus determine the nature of subsidy. If it is given by way of 

assistance to the assessee in carrying on of his trade or business, it has to be treated as 

trading receipt. 

The High Court observed that, in this case, ` 25 lakhs was not paid by a third party or by 
a public authority but by the holding company. It was not on account of any trade or 
commercial transaction between the subsidiary and holding company. The intention and 
         purpose behind the said payment was to secure and protect the capital investment made 
by STC Ltd. The payment of grant by STC Ltd. and receipt thereof by the assessee was 
not during the course of trade or performance of trade, and thus, could not partake the 
character of a trading receipt. The same was in the nature of a capital grant. 
The High Court observed the difference between Government Grant and payment made 
by STC, as pointed out by the Division Bench in Handicrafts and Handlooms Corporation 
Ltd. v. CIT (1983) 140 ITR 532. The grants given were specific amounts paid by STC to 
the assessee, in order to enable the assessee, which was its subsidiary and was 
incurring losses year after year, to recoup these losses and to enable it to meet its 
liabilities. These amounts, therefore, cannot form part of the trading receipts of the 
assessee since these were not in the nature of grants received from an outsider or the 
Government on general grounds such as for carrying on of trade. 
High Court’s Decision: The High Court, in this case, observed that in all the years, it 
was the case of a 100% holding company coming to the rescue of its subsidiary. 
Applying the rationale of Apex Court decision in the case of Sahney Steel [1997] 228 ITR 
253 (SC), which requires the nature of subsidy to be decided on the basis for which the 
subsidy was given, the High Court held that grant given by the holding company in this 
case is in the nature of capital receipt since its purpose is to secure and protect the 
capital investment made in the subsidiary company. 
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INCOME WHICH DO NOT FORM PART OF TOTAL 

INCOME 
2. In a case where the application for registration of a charitable trust is not disposed of 

within the period of 6 months as required under section 12AA(2), can the trust be 

deemed to have been registered as per provisions of section 12AA? 

CIT v. Karimangalam Onriya Pengal Semipu Amaipu Ltd. (2013) 354 ITR 483 (Mad) 

High Court’s Observations: On this issue, the Madras High Court observed that as per 

the provisions of section 12AA(2), every order granting or refusing registration under 

section 12AA(1)(b), shall be passed by the registering authority before the expiry of six 

months from the end of the month in which the application was received under section 

12A(1)(a) or section 12A(1)(aa). 

The Madras High Court observed the decision of the Orissa High Court, in Srikhetra, A.C. 

Bhakti-Vedanta Swami Charitable Trust v. ACIT (2006) (II) OLR 75, wherein it was held 

that the period of six months as provided under section 12AA(2) is not mandatory. In that 

case, the Orissa High Court observed that in order to ascertain whether a provision is 

mandatory or not, the expression 'shall' is not always decisive. The nature of the statutory 

provision, whether mandatory or directory, has to be ascertained not only from the wording 

of the statute, but also from the nature and design of the statute and the purpose sought to 

be achieved. Further, since the consequence for non-adherence of the time limit of six 

months is not spelt out in the statute, it cannot be said that passing the order within such 

time limit is mandatory in nature. The Orissa High Court also opined that in the absence of 

any clear statutory intent to the contrary, when public duty is to be performed by the public 

authorities, the time-limit which is granted by the statute is normally directory and not 

mandatory. Hence, though the word ‘shall’ has been used in section 12AA(2), the period of 

six months provided thereunder is not mandatory but directory in nature. 
High Court’s Decision: Accordingly, in the present case, the Madras High Court held that 
the time frame mentioned in section 12AA(2) is only directory in nature and non-
consideration of the registration application within the said time frame of six months would 
not amount to “deemed registration”. 

Note - Similar ruling was pronounced by the Madras High Court in the case of CIT v. 
Sheela Christian Charitable Trust (2013) 354 ITR 478, holding that there is no automatic or 
deemed registration if the application filed under section 12AA was not disposed of within 
the stipulated period of six months. 
3. Where a charitable trust applied for issuance of registration under section 12A within 

a short time span (nine months, in this case) after its formation, can registration be 

denied by the concerned authority on the ground that no charitable activity has been 

commenced by the trust? 

DIT (Exemptions) v. Meenakshi Amma Endowment Trust (2013) 354 ITR 219 (Kar.) 

Facts of the case: In the present case, the assessee, being a trust, made an application 

under section 12A for issuance of registration within nine months of its formation. The 

registration authority issued a show cause notice to the assessee-trust to furnish its 
audited accounts as also material indicating the actual activities undertaken by the trust. 

In response to the said notice, the assessee-trust furnished the details, wherein it 
indicated that it has not yet commenced any charitable activity. The concerned 

registration authority, not being satisfied with the reply, refused to grant registration to 

the trust on the ground that it has not commenced any charitable activity. 

Issue: The issue under consideration is whether registration under section 12AA can be 

denied on the ground of non-commencement of charitable activity, where an application 

for registration has been made within a short-time span after the formation of the trust. 

High Court’s Observations: On this issue, the Karnataka High Court opined that an 

application under section 12A for registration of the trust can be sought even within a 

week of its formation. The activities carried on by the trust are to be seen in case the 

registration is sought much later after formation of the trust. 

The High Court further observed that, in this case, the corpus fund included contribution 

made by the trustees only, which indicated that the trustees were contributing the funds 

by themselves in a humble way and were intending to commence charitable activities. 

Also, it was not the Revenue’s contention that the assessee-trust had collected lots of 

donations for the activities of the trust, by the time its application came up for 

consideration before them. When the application for registration was made, the trust, 

therefore, did not have sufficient funds for commencement of its activities. 
High Court’s Decision: The High Court observed that, with the money available with the 
trust, it cannot be expected to carry out activity of charity immediately. Consequently, in 
such a case, it cannot be concluded that the trust has not intended to do any activity of 
charity. In such a situation, the objects of the trust as mentioned in the trust deed have to 
be taken into consideration by the authorities for satisfying themselves about the 
genuineness of the trust and not the activities carried on by it. Later on, if it is found from 
the subsequent returns filed by the trust, that it is not carrying on any charitable activity, it 
would be open to the concerned authorities to withdraw the registration granted or cancel 
the registration as per the provisions of section 12AA(3). 
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INCOME FROM HOUSE PROPERTY 
1. Whether the rental income derived from the unsold flats which are shown as stock-

in-trade in the books of the assessee would be taxable under the head ‘Profits and 

gains from business or profession’ or under the head ‘Income from house 

property’, in a case where the actual rent receipts formed the basis of computation 

of income? 

New Delhi Hotels Ltd. v. ACIT (2014) 360 ITR 0187 (Delhi] 

High Court’s Observations: On this issue, in CIT v. Ansal Housing Finance and 

Leasing Co. Ltd. (2013) 354 ITR 180, where the deemed rent (i.e., Expected Rent) 

formed the basis of computation of income from unsold flats held as stock-in-trade, the 

Delhi High Court held that such rent was taxable under the head “Income from house 

property”. Further, in CIT v. Discovery Estates Pvt. Ltd. and CIT v. Discovery Holding 

Pvt. Ltd. (2013) 356 ITR 159, the same issue emerged when the actual rent formed the 

basis of computation of income from unsold flats held as stock-in-trade. In that case also, 

the Delhi High Court held that the income was taxable under the head “Income from 

house property”. 
High Court’s Decision: In this case, the Delhi High Court followed its own decision in 
the case of CIT vs. Discovery Estates Pvt. Ltd / CIT vs. Discovery Holding Pvt. Ltd., 
wherein it was held that rental income derived from unsold flats which were shown as 
stock-in-trade in the books of the assessee should be assessed under the head “Income 
from house property” and not under the head “Profits and gains from business or 
profession”. 

Note – In effect, irrespective of whether it is the deemed rent or actual rent which forms 
the basis of computing income from unsold flats held as stock-in-trade, the head under 
which the income is taxable would be “Income from house property”. 
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PROFITS AND GAINS OF BUSINESS OR 

PROFESSION 
2. What is the eligible rate of depreciation in respect of computer accessories and 

peripherals under the Income-tax Act, 1961? 

CIT v. BSES Yamuna Powers Ltd (2013) 358 ITR 47 (Delhi) 

Assessee’s contention vis-a-vis Department’s contention: The assessee claimed 

depreciation on computer accessories and peripherals at the rate of 60%, being the 

eligible rate of depreciation on computers including computer software. However, the 

Revenue contended that computer accessories and peripherals cannot be treated at par 

with computers and computer software, and hence were eligible for depreciation at the 

general rate applicable to plant and machinery, i.e., 15%. 
High Court’s Decision: The High Court observed that computer accessories and 
peripherals such as printers, scanners and server etc. form an integral part of the computer 
system and they cannot be used without the computer. Consequently, the High Court held 
that since they are part of the computer system, they would be eligible for depreciation at 
the higher rate of 60% applicable to computers including computer software. 

11. What is the nature of expenditure incurred on glow-sign boards displayed at 

dealer outlets - capital or revenue? 

CIT v. Orient Ceramics and Industries Ltd. (2013) 358 ITR 49 (Delhi) 

High Court’s Observations: On this issue, the Delhi High Court noted the following 

observations of the Punjab and Haryana High Court in CIT v. Liberty Group Marketing 

Division [2009] 315 ITR 125, while holding that such expenditure was revenue in nature - 

(i) The expenditure incurred by the assessee on glow sign boards does not bring into 

existence an asset or advantage for the enduring benefit of the business, which is 

attributable to the capital. 

(ii) The glow sign board is not an asset of permanent nature. It has a short life. 

(iii) The materials used in the glow sign boards decay with the effect of weather. 

Therefore, it requires frequent replacement. Consequently, the assessee has to 

incur expenditure on glow sign boards regularly in almost each year. 

(iv) The assessee incurred expenditure on the glow sign boards with the object of 

facilitating the business operation and not with the object of acquiring asset of 

enduring nature. 
High Court’s Decision: The Delhi High Court concurred with the above observations of 
the P & H High Court and held that such expenditure on glow sign boards displayed at 
dealer outlets was revenue in nature. 
13. Can share issue expenses incurred by a company be treated as capital in nature, if 

the public issue could not ultimately materialize on account of non-clearance by 

SEBI? 

Mascon Technical Services Ltd. v. CIT (2013) 358 ITR 545 (Mad.) 

Facts of the case : The assessee-company incurred share issue expenses of ` 35.39 

lakh for its proposed public issue, which could not ultimately materialize due to non-

clearance by the SEBI. It claimed such expenses as revenue in nature, on the ground 

that the same was incurred for augmenting its working capital. The claim of the 

assessee was, however, rejected by the Assessing Officer. 

Assessee’s contention vis-à-vis Tribunal’s contention: On appeal to the Tribunal, the 

assessee contended that the expenditure incurred was only for the purpose of bettering 

the cash availability and the working capital of the company, and hence, the same should 

be allowed as a revenue expenditure. The assessee further contended that since 

incurring of share issue expenses did not result in increase in the share capital of the 

company on account of the reasons beyond its control, such expenditure should be 

allowed as revenue expenditure. 

The Tribunal rejected the said contention of the assessee and took the view that the 

share issue expenditure was incurred prima facie for expansion of the capital base of the 

company and was, hence, in the nature of capital expenditure. The fact that the efforts 

had got frustrated later on would not alter the nature of the expenditure. 


High Court’s Decision: The High Court noted that the assessee-company had taken 
steps to go in for a public issue and incurred share issue expenses for the same. 
However, it could not go in for the public issue by reason of the orders issued by the 
SEBI just before the proposed issue. Though the efforts were aborted, the fact remains 
that the expenditure incurred was only for the purpose of expansion of the capital base. 
The capital nature of the expenditure would not be lost on account of the abortive efforts. 
The expenditure, therefore, constitutes a capital expenditure. 
21. Is Circular No. 5/2012 dated 01.08.2012 disallowing the expenditure incurred on 

freebies provided by pharmaceutical companies to medical practitioners, in line 

with Explanation to section 37(1), which disallows expenditure which is prohibited 

by law? 

Confederation of Indian Pharmaceutical Industry (SSI) v. CBDT (2013) 353 ITR 388 

(H.P.) 

High Court’s Observations: On this issue, the Himachal Pradesh High Court observed 

that as per Indian Medical Council (Professional Conduct, Etiquette and Ethics) 

Regulations, 2002, every medical practitioner and his or her professional associate is 

prohibited from accepting any gift, travel facility, hospitality, cash or monetary grant from 

any pharmaceutical and allied health sector industries. This is a salutary regulation in the 

interest of the patients and the public, considering the increase in complaints against the 

medical practitioners prescribing branded medicines instead of generic medicines, solely 

in lieu of gifts and other freebies granted to them by some particular pharmaceutical 

industries. 

The CBDT, considering the fact that the claim of any expense incurred in providing 

freebies to medical practitioners is in violation of the provisions of Indian Medical Council 

(Professional Conduct, Etiquette and Ethics) Regulations, 2002, has, vide Circular 

No.5/2012 dated 1.8.2012, clarified that the expenditure so incurred shall be inadmissible 

under section 37(1). The disallowance shall be made in the hands of such 

pharmaceutical or allied health sector industry or other assessee which has provided 

aforesaid freebies and claimed it as a deductible expense in its accounts against income. 

High Court’s Decision: The High Court opined that the contention of the assessee that 
the above mentioned Circular goes beyond section 37(1) was not acceptable. As per 
Explanation to section 37(1), it is clear that any expenditure incurred by an assessee for 
any purpose which is prohibited by law shall not be deemed to have been incurred for the 
purpose of business or profession. The sum and substance of the circular is also the 
same. Therefore, the circular is totally in line with the Explanation to section 37(1). 
However, if the assessee satisfies the assessing authority that the expenditure incurred 
is not in violation of the regulations framed by the Medical Council then it may 
legitimately claim a deduction, but it is for the assessee to satisfy the Assessing Officer 
that the expense is not in violation of the Medical Council Regulations. 
30. Can the amount of employees’ contribution towards provident fund, deducted and 

credited to the employee’s PF account by the employer-assessee after the “due 

date” under the EPF & Miscellaneous Provisions Act, 1952, but before the due date 

of filing return of income under the Income-tax Act, 1961, be allowed as deduction 

while computing business income of the employer-assessee? 

CIT v. Kichha Sugar Co. Ltd. (2013) 356 ITR 351 (Uttarakhand) 

High Court’s Observations: On this issue, the Uttarakhand High Court observed that 

the “due date” referred to in section 36(1)(va) must be read in conjunction with the “due 

date” referred to in the first proviso to section 43B. A combined reading of both the 

sections would make it clear that the due date referred to in section 36(1)(va) is the due 

date as mentioned in section 43B i.e., the due date of filing of return of income. 

Therefore, any amount of employees’ contribution paid by the employer-assessee to the 

provident fund authorities after the due date under the Employees Provident Fund & 

Miscellaneous Provisions Act, 1952 (EPF & MP Act) but before the due date of filing the 

return for the previous year, shall be allowable as deduction in the hands of the 

employer-assessee. 

The High Court opined that the Assessing Officer had committed an error in disallowing 

the said payment on account of delay in depositing the same to the credit of the account 

of the employee maintained with the provident fund authorities, taking a view that the due 

date mentioned in section 36(1)(va) is the due date fixed by the provident fund authorities 

under the EPF & MP Act, without considering the provisions of section 43B. The High 

Court concurred with the opinion of the previous appellate authority/ies that the amount 

paid was no longer in the hands of the employer and thus, cannot be taken as income in 

the hands of the employer-assessee. 
High Court’s Decision: Therefore, the employees' contribution to provident fund, deducted 
from the salaries of the employees of the assessee, shall be allowed as deduction from the 
income of the employer-assessee, if the same is deposited by the employer-assessee with 
the provident fund authority on or before the due date of filing the return for the previous year. 

Note - As per provisions of section 2(24)(x), any sum received by the assessee from his 
employees as a contribution towards, inter alia, any provident fund, shall be included in the 
income of the assessee. 
Section 36(1)(va) provides for deduction, while computing income under the head ‘Profit 
and gains of business or profession’, of any sum received by the assessee from any of its 
employees to which provisions of section 2(24)(x) apply, provided the same is credited by 
the assessee to the employee’s account in the relevant fund on or before the due date. 
Explanation to section 36(1)(va) clarifies that the “due date” referred to therein is the date 
by which the assessee is required as an employer to credit an employee's contribution to 
the employee's account in the relevant fund ( i.e., Provident Fund, in this case) under any 
Act (i.e., EPF & MP Act, in this case). 

Section 43B provides for certain deductions only on actual payment. The first proviso to 
section 43B permits such payments to be made on or before the due date of filing of return 
under section 139(1), for the purpose of admissibility of deduction. The payments covered 
under section 43B include, inter alia, any sum payable by the assessee as an employer by way of contribution to any provident fund. 

Thus, whereas section 43B permits payment of employer’s contribution to PF on or before 
the due date of filing of return to qualify for deduction, section 36(1)(va) provides a time 
limit upto the due date specified under the EPF & MP Act for credit of employee’s 
contribution to the employee’s PF account, for claiming deduction under that section. 
In this case, the High Court has concluded that the extended time limit upto the due date of 
filing of return under section 43B is also available for credit of employee’s contribution to 
his PF Account, even though Explanation to section 36(1)(va) requires such payment to be 
made on or before the due date under the EPF & MP Act to qualify for deduction.1 
6 

CAPITAL GAINS 
2. Where a leasehold property is purchased and subsequently converted into 

freehold property and then sold, should the period of holding be reckoned from the 

date of purchase or from the date of conversion for determining whether the 

resultant capital gains is short-term or long-term? 

CIT v. Smt. Rama Rani Kalia (2013) 358 ITR 0499 (All.) 

Facts of the case: The assessee purchased a leasehold property on July 7, 1984. Such 

leasehold rights in the property were converted into freehold rights on March 29, 2004. 

She sold the property on March 31, 2004 and declared long-term capital gains on the 

transfer. The Assessing Officer opined that since the property was acquired by 

converting the leasehold right into freehold right on March 29, 2004, and was sold within 

three days on March 31, 2004, the resultant capital gains would be short-term. 

Appellate Authorities’ views: The Commissioner (Appeals) opined that the conversion 

of leasehold property into freehold property was nothing but improvement of the title over 

the property, as the assessee was the owner prior to conversion. The Tribunal affirmed this view of the Commissioner (Appeals) and held that the gains were long-term capital 

gains, as the assessee was the owner of the property even prior to conversion. 

High Court’s Observations: The High Court observed that the difference between 

“short-term capital asset” and “long-term capital asset” is the period over which the 

property has been held by the assessee and not the nature of title over the property. The 

lessee of the property has rights as the owner of the property subject to the covenants of 

the lease deed. Accordingly, the lessee may, subject to covenants of the lease deed, 

transfer the leasehold rights of the property with the consent of the lessor. 
High Court’s Decision: The High Court, therefore, concurred with the views of the 
Tribunal that conversion of the rights of the lessee from leasehold to freehold is only by 
way of improvement of her rights over the property, which she enjoyed. It would not have 
any effect on the taxability of gain from such property, which is related to the period over 
which the property is held. Since, in this case, the period of holding is more than 36 
months, the resultant capital gains would be long-term. 
6. Where a building, comprising of several floors, has been developed and re-

constructed, would exemption under section 54/54F be available in respect of the 

cost of construction of - 

(i) the new residential house (i.e., all independent floors handed over to the 

assessee); or 

(ii) a single residential unit (i.e., only one independent floor)? 

CIT v. Gita Duggal (2013) 357 ITR 153 (Delhi) 

Facts of the case: In the present case, the assessee was the owner of property 

comprising the basement, ground floor, first floor and second floor. In the year 2006, she 

entered into a collaboration agreement with a builder for developing the property. 

According to the terms of the agreement, the builder was to demolish the existing 

structure on the plot of land and develop, construct, and/or put up a building consisting of 

basement, ground floor, first floor, second floor and third floor with terrace at its own costs and expenses. The assessee handed over to the builder, the physical possession 

of the entire property, along with 22.5% undivided interest over the land. The handing 

over of the entire property was, however, only for the limited purpose of development. 

The builder was to get the third floor plus the undivided interest in the land to the extent 

of 22.5% for his exclusive enjoyment. In addition to the cost of construction incurred by 

the builder on development of the property, a further amount of ` 4 crores was payable 

by the builder to the assessee as consideration against the rights of the assessee. 

Assessee’s contention vis-à-vis Assessing Officer’s contention: The assessee, in 

her return of income, showed only ` 4 crores as sales consideration. The Assessing 

Officer, however, took the view that the sale consideration for the transfer should include 

not only the amount of ` 4 crores received by the assessee in cash, but also the cost of 

construction amounting to ` 3.44 crore incurred by the developer in respect of the other 

floors, which were handed over to the assessee. 

The assessee contended that if the cost of construction incurred by the builder is to be 

added to the sale price, then, the same should also correspondingly be considered as re-

investment in the residential house for exemption under section 54. 

However, the Assessing Officer rejected the claim for exemption under section 54 on the 

ground that the floors obtained by the assessee contained separate residential units 

having separate entrances and cannot qualify as a single residential unit. He contended 

that deduction under section 54F was allowable, and that too only in respect of cost of 

construction incurred in respect of one unit i.e., one floor. 

Appellate Authorities’ views: The Commissioner (Appeals), on the basis of the 

judgment in CIT v. D. Ananda Basappa [2009] 309 ITR 0329 (Kar.), took a contrary view. 

The Tribunal concurred with the view of the Commissioner (Appeals). 

High Court’s Observations: The High Court observed that sections 54 and 54F use the 

expression “residential house” and not “residential unit” and it is the Assessing Officer 

who has introduced a new concept of “residential unit” into these sections. Sections 54 

and 54F require the assessee to acquire a "residential house" and so long as the 

assessee acquires a building, which may be constructed, for the sake of convenience, in 

such a manner as to consist of several units which can, if the need arises, be 

conveniently and independently used as an independent residence, the requirement of 

the section should be taken to have been satisfied. There is nothing in these sections 

which requires the residential house to be constructed in a particular manner. The only 

requirement is that it should be for residential use and not for commercial use. The 

physical structuring of the new building, whether lateral or vertical, should not come in 

the way of considering the building as a residential house. 
High Court’s Decision: The High Court held that the fact that the residential house 
consists of several independent units cannot be permitted to act as an impediment to the 
allowance of the deduction under section 54 or section 54F. It is neither expressly nor by
     necessary implication prohibited. Therefore, the assessee is entitled to exemption of  capital gains in respect of investment in the residential house, comprising of independentresidential units handed over to the assessee. 
13. Where the stamp duty value under section 50C has been adopted as the full value of consideration, can the reinvestment made in acquiring a residential property, which is in excess of the actual net sale consideration, be considered for the purpose of computation of exemption under section 54F, irrespective of the source of funds for such reinvestment? 

Gouli Mahadevappa v. ITO (2013) 356 ITR 90 (Kar.) 

Facts of the case: In the present case, the assessee sold a plot of land for ` 20 lakhs 

and reinvested the sale consideration of ` 20 lakhs together with agricultural income of `

4 lakhs, in construction of a residential house. The assessee claimed capital gains 

exemption under section 54F, taking into consideration the entire investment of ` 24 

lakhs. The Assessing Officer, applying the provisions of section 50C, deemed the stamp 

duty value of ` 36 lakhs as the full value of consideration since the consideration 

received or accruing as a result of transfer of capital asset (i.e. ` 20 lakhs) was less 

than the value adopted by the stamp valuation authority (i.e., ` 36 lakhs). The same was 

not disputed by the assessee before the Assessing Officer. 

Assessing Officer’s contention vis-a-vis Assessee’s contention: The Assessing 

Officer allowed exemption under section 54F, taking into consideration investment in 

construction of residential house, to the extent of actual net consideration of ` 20 lakhs. He 

did not consider the balance amount of ` 4 lakhs, invested in the construction of residential 

house, out of agricultural income, for computation of exemption under section 54F, even 

though the sale consideration adopted for the purpose of computation of capital gains i.e., 

stamp duty value of ` 36 lakhs, was more than the amount of ` 24 lakhs invested in the 

new house. 

The assessee contended that the entire investment of ` 24 lakhs made in construction of 

the residential house should be considered for computation of exemption under section 

54F, irrespective of the source of funds for such reinvestment. Further, the assessee also 

contended before the High Court that the registration value adopted under section 50C was 

excessive and disproportionate to the market value of the property. 

High Court’s Observations: On the issue of applicability of section 50C, the Karnataka 

High Court observed that section 50C(2) allows an opportunity to the assessee to contend, 

before the Assessing Officer, the correctness of the registration value fixed by the State 

Government. Had he done so, the assessing authority would have invoked the power of 

appointing a Valuation Officer for assessing the fair market value of the property. The High 

Court held that when the assessee had not disputed the registration value at that point of 

time, it is not permissible for the assessee to now contend, at this stage, that the 

registration value does not correspond to the market value. Hence, the value of ` 36 lakhs 

adopted under section 50C has to be deemed as the full value of consideration. 
High Court’s Decision: On the issue of exemption under section 54F, the High Court held 
that when capital gain is assessed on notional basis as per the provisions of section 50C, 
and the higher value i.e., the stamp duty value of ` 36 lakhs under section 50C has been 
adopted as the full value of consideration, the entire amount of ` 24 lakhs reinvested in the 
residential house within the prescribed period should be considered for the purpose of 
exemption under section 54F, irrespective of the source of funds for such reinvestment. 
15. In the case of an assessee, being a dealer in shares and securities, whose portfolio 

comprises of shares held as stock-in-trade as well as shares held as investment, 

is it permissible under law to convert a portion of his stock-in-trade into 

investment and if so, what would be the tax treatment on subsequent sale of such 

investment? 

CIT v. Yatish Trading Co. Pvt. Ltd. (2013) 359 ITR 320 (Bom.) 

Facts of the case: The assessee, being a dealer in shares and securities, has a trading 

as well as an investment portfolio of shares and securities. On 1st April 2002 and 1st 

October 2004, the assessee converted certain shares and securities held as stock-in-

trade into investments and thereafter, in the A.Y.2006-07, it transferred such converted 

shares and securities and declared income arising on such transfer under the head “Profits 

and gains of business or profession” and “Capital gains”. The profits and gains up to the 

date of conversion was offered as business income (i.e., fair market value on the date of 

conversion minus the cost of acquisition). The profits and gains arising after conversion up 

to the date of sale was offered as capital gains (i.e., sale price minus the fair market value 

on the date of conversion). The Assessing Officer, however, assessed the entire income 

arising on transfer of such converted shares and securities as business income. 

Appellate Authorities’ findings & views: The CIT (Appeals) opined that the view of the 

assessee was logical and reasonable. The Tribunal noted that the Department had 

accepted the conversion of stock-in-trade into investment while assessing the income of 

A.Y.2003-04 and A.Y.2005-06. Further, the books of account of the assessee showed 

such shares (on which the assessee offered income as capital gains) as investment. 

Also, the mere fact that the assessee-company was trading in the shares and securities 

cannot estop it from holding certain shares as investment and offering the gains on sale 

of such shares to tax under the head "Capital gains". It is open for a trader in shares to 

have a trading as well as an investment portfolio of shares and securities. 
High Court’s Decision: The High Court concurred with the Tribunal’s ruling that the 
gains arising on sale of those shares held as investments by the dealer-assessee (i.e., 
the difference between the sale price and the fair market value on the date of conversion) 
were to be assessed under the head "Capital gains" and not under the head "Profits and 
gains of business or profession". 
16. Where transfer of shares in a company has been effected, fulfilling all the 

requirements for claim of exemption under section 10(38), can such exemption be 

denied on the ground that the transaction is a colorable device, since the 

underlying asset transferred is, in effect, land, which is a short-term capital asset, 

on sale of which capital gains tax liability would have been attracted? 

Bhoruka Engineering Inds. Ltd. v. DCIT (2013) 356 ITR 25 (Kar.) 

Facts of the case: Bhoruka Steel Ltd. (BSL), a group company of the assessee, was 

incorporated in the year 1969. It had a mini steel plant at Bangalore. It commenced 

commercial production in 1972 and set up a refractory plant at Bangalore. BSL was 

declared as a sick industrial company in 1996 and IDBI was appointed as the Operating 

Agency. The rehabilitation scheme formulated envisaged sale of the surplus assets of 

BSL, which included 30 acres of land. A decision was taken in the meeting held on 29th 

July, 2002, to offer the land first to the promoters/sister companies jointly or severally with 

the reserve price of ` 25 lakhs per acre on the condition that the dues of the secured 

creditors and the others as per the rehabilitation scheme were cleared by 31st December, 

2002. Bhoruka Financial Services Ltd. (BFSL), a public limited company and a group 

company engaged in financial services, offered to purchase the 30 acres of land at a price 

of ` 25 lakhs per acre. The Committee approved the sale of 15 acres of land to BFSL at ` 

3.75 crores. Accordingly, the land measuring 15 acres was sold to BFSL in June 2004 

through registered sale deeds for ` 3.75 crores, the then prevailing market price which 

was accepted for the purpose of section 50C also. 

The assessee-company is a limited company whose shares are quoted in the stock 

exchange. The assessee is holding shares in BFSL since October, 1984. The assessee, 

together with other promoter shareholders, held 98.73% shares in BFSL, the remaining 

being held by the public shareholders. In the financial year 2005-06, the assessee-

company sold its shares to DLF Commercial Developers Ltd. (DLFCDL) for a net 

consideration of ` 20.29 crores. The other promoters also sold their shares to DLFCDL 

and the total net consideration, including that of the assessee, was ` 89.28 crores. The 

assessee claimed the capital gain arising on sale of such shares as exempt under 

section 10(38), since the shares, being a long-term capital asset, were sold in a 

recognized stock exchange and securities transaction tax has been paid on such sale. 

Revenue’s contention: The Revenue contended that the substance of the above 
transaction was the transfer of land, which would attract short-term capital gains tax in the 

hands of BFSL. BSL had sold its immovable property to its associate concern, BFSL, for a 

nominal value of ` 3.75 crores. BFSL, never before doing any business other than financial 

services, purchases the land for ` 3.75 crores and immediately thereafter, the assessee-

company and its entire group, holding 98.73% of shares in BFSL, sell their entire 

shareholding of BFSL to DLFCDL for a consideration of ` 89.28 crores, without attracting 

corresponding tax liability. This is made possible by getting away from Bangalore Stock 

Exchange and going to Magadh Stock Exchange to carry out the sale transaction and by 

paying securities transaction tax for claiming exemption from long-term capital gains arising 

on sale of shares under section 10(38). The shares of BFSL were listed in Bangalore 

Stock Exchange, but hardly got traded. The last quoted value of the share was ` 5 in the 

year 1985. The promoters of BFSL sought permission from SEBI to exempt them from 

making public announcement in respect of sale of equity shares to DLFCDL. 

Further, the promoters of BFSL had disposed of all the other assets held by BFSL except 

land, before the shares were sold to DLFCDL. BFSL was, in effect, reduced to a shell 

company, which was used to transfer a real asset and the promoters took the fruits of the 

transaction. The intention of the promoters was to transfer the underlying asset, being 

land to DLFCDL. The Revenue contended that DLFCDL could not have bought the 

shares of BFSL at a substantial rate of ` 4,490 per share. Since the area where the land 

was situated had high commercial value, DLFCDL had purchased the shares of BFSL 

keeping in mind the value of the underlying asset, being the land. The land had, in effect, 

been transferred to DLFCDL by way of the above circuitous transaction. 

Appellate Authorities’ views: The Commissioner (Appeals) concurred with the view of 

the assessing authority and held that the corporate veil had to be pierced and the 

substance of the transaction (i.e. sale of a short-term capital asset, being land, giving rise 

to taxable short-term capital gains), has to be considered. The Tribunal was of the view 

that the transaction in question was a colorable device to avoid payment of short-term 

capital gains tax. This view was further substantiated by applying the rationale of case of 

Vodafone International Holdings B. V. v. Union of India reported in (2012) 341 ITR 1 (SC). 

High Court’s Observations: The Karnataka High Court observed that in Vodafone case, 

it was also mentioned that ‘Tax planning may be legitimate provided it is within the 

framework of law' and 'colorable devices cannot be a part of tax planning and it is wrong 

to encourage or entrain the belief that it is honorable to avoid the payment of tax by 

resorting to dubious methods'. Therefore, in that case, it was inferred that tax planning 

within the framework of law is legal. However, tax evasion through the use of colorable 

devices and by resorting to dubious methods and subterfuges is not allowed. 

The High Court further observed that the assessee is entitled to manage its affairs within 

the four corners of law so as to attract minimum tax liability or no tax liability. However, 

the same should be real and genuine and not a sham or make-believe. He may 

legitimately claim the advantage of any express terms or of any omissions that he can 

find in his favour in taxing statutes in absence of any specific tax avoidance provision. 

Further, the intention of the legislature in a taxation statute is to be gathered from the 

language of the provisions particularly where the language is plain and unambiguous. In 

a taxing Act, it is not possible to assume any intention or governing purpose of the 

statute more than what is stated in the plain language. 

If the transaction in question is sham or colorable and entered into with the sole intention 

of evading payment of tax, then such a transaction would not have any legitimacy. For 

determining whether a transaction is a valid transaction or a sham, each case should be 

seen on a standalone basis. 

High Court’s Decision: The Karnataka High Court observed that, in this case, the assessee-
company was holding shares in BFSL from 1st October, 1984. Therefore, the shares 
represent a long-term capital asset. The transaction had taken place subsequent to 28th 
September, 2004. Hence, the second condition for claim of exemption is fulfilled. The 
transaction had taken place through the Magadh Stock Exchange and securities transaction 
tax has been paid on such sale. Where all the three conditions have been fulfilled, the 
assessee is entitled to exemption under section 10(38) in respect of long-term capital gains 
arising from such transfer. Merely because capital gains tax liability would have been 
attracted had a registered sale deed been executed by BFSL for selling land to DLFCDL, it 
cannot be concluded that the shareholders of BFSL transferring their shares after complying 
with the legal requirements would not be entitled to the benefit of exemption. 
The High Court further noted that the companies involved in the transaction were existing 
companies. Thus, neither of the companies came into existence as a part of the scheme 
for purchase of immovable property or transfer of shares for the purpose of evading 
payment of tax. The event of transfer of shares happened in ordinary course of business 
and is legal. The transaction is, therefore, real, valuable consideration is paid, all legal 
formalities are complied with, and what is transferred is shares and not immovable 
property. Hence, it is a valid legal transaction and cannot be termed as a colorable 
device or sham transaction or an unreal transaction. 
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Set-Off And Carry Forward Of Losses
1. Can the loss suffered by an erstwhile partnership firm, which was dissolved, be 

carried forward for set-off by the individual partner who took over the business of 

the firm as a sole proprietor, considering the succession as a succession by 

inheritance? 

Pramod Mittal v. CIT (2013) 356 ITR 456 (Delhi) 

Facts of the case: In the present case, the assessee was previously a partner in a firm. 

As per the dissolution deed of the partnership firm, with effect from 18th September, 

2004, he took over the entire business of the partnership firm in his individual capacity 

including fixed assets, current assets and liabilities and the other partner was paid his 

dues. He then ran the business as a sole proprietor with effect from that date. The 

assessee, relying upon section 78(2) and the decisions of the Supreme Court in CIT v. 

Madhukant M. Mehta (2001) 247 ITR 805 (SC) and Saroj Aggarwal v. CIT (1985) 156 ITR 

497 (SC), claimed the set-off of the losses suffered by the erstwhile partnership firm 

against his income earned as an individual proprietor, considering the case as 

inheritance of business. 

However, considering that only the person who has suffered the loss is entitled to carry 

forward and set-off the same, the claim of the assessee was disallowed by the Assessing 

Officer. The Tribunal concurred with the Assessing Officer’s view. 

High Court’s Observations: The High Court observed that upon dissolution, the 

partnership firm ceased to exist. Also, the partnership firm and the proprietorship 

concern are two separate and distinct units for the purpose of assessment. As per 

section 170(1), the partnership firm shall be assessed as such from 1st April of the 

previous year till the date of dissolution (i.e., 18th September, 2004). Thereafter, the 

income of the sole- proprietorship shall be taxable in the hands of the assessee as an 

individual. Thus, section 170(1) provides as to who will be assessable in respect of the 

income of the previous year from business, when there is a change in the person 

carrying on business by succession. 

Section 78(2), however, deals with carry forward of losses in case of succession of 

business. It provides that only the person who has incurred the losses, and no one else, 

would be entitled to carry forward the same and set it off. An exception provided 

thereunder is in the case of succession by inheritance. 

Therefore, section 170(1) providing the person in whose hands income is assessable in 

case of succession and section 78(2) providing for carry forward of losses in case of 

succession of business, deal with different situations and resultantly, there is no 

contradiction between these sections. 

The income earned by the sole proprietor would include his share of loss as an individual 

but not the loss suffered by the erstwhile partnership firm in which he was a partner. The 

exception given in section 78(2), permitting carry forward of losses by the successor in 

case of inheritance, is not applicable in the present case since the partnership firm was 

dissolved and ceased to continue. Taking over of business by a partner cannot be 

considered as a case of inheritance due to death as per the law of succession. The High 

Court opined that the decision in Madhukant M. Mehta’s case and Saroj Aggarwal’s case 

cannot be applied since this is not a case of succession by inheritance. 

High Court’s Decision: Therefore, the loss suffered by the erstwhile partnership firm 
before dissolution of the firm cannot be carried forward by the successor sole-proprietor, 
since it is not a case of succession by inheritance. The assessee sole-proprietor is, 
therefore, not entitled to set-off the loss of the erstwhile partnership firm against his income. 

Note - In Madhukant M. Mehta’s case, the sole proprietor had expired and after his death 
the heirs succeeded the business as a partnership concern. Therefore, the losses 
suffered by the deceased proprietor was allowed to be set-off by the partnership firm 
since the case falls within the exception mentioned under section 78(2), i.e., a case of 
succession by inheritance. 
Also, in Saroj Aggarwal’s case, upon death of a partner, his legal heirs were inducted as 
partners in the partnership firm. The partnership firm was not dissolved on the death of 
the partner. The partnership firm which suffered the losses continued with induction of 
the legal heirs of the deceased partner. This, being a case of succession by inheritance, 
the benefit of carry forward of losses was given to the re-constituted partnership firm. 
In the present case, however, the partnership firm was dissolved and the take over of the 
running business of the firm by the erstwhile partner as a sole proprietor was not a case 
of succession by inheritance. Hence, the carry forward of losses of the firm by the sole 
proprietor was not allowed in this case. 
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DEDUCTIONS FROM GROSS TOTAL INCOME 
3. Can Duty Drawback be treated as profit derived from the business of the industrial 

undertaking to be eligible for deduction under section 80-IB? 

CIT v. Orchev Pharma P. Ltd. (2013) 354 ITR 227 (SC) 


Supreme Court’s Decision : On this issue, the Supreme Court, following the decision in 
case of Liberty India v. CIT (2009) 317 ITR 218 (SC) held that Duty Drawback receipts 
cannot be said to be profits derived from the business of industrial undertaking for the 
purpose of computation of deduction under section 80-IB. 

Note - In the case of Liberty India v. CIT (2009) 317 ITR 218 (SC), the Supreme Court 
observed that DEPB / Duty drawback are incentives which flow from the schemes framed 
by the Central Government or from section 75 of the Customs Act, 1962. Section 80-IB 
provides for the allowing of deduction in respect of profits and gains derived from eligible 
business. However, incentive profits are not profits derived from eligible business 
under section 80-IB. They belong to the category of ancillary profits of such 
undertaking. Profits derived by way of incentives such as DEPB/Duty drawback cannot 
be credited against the cost of manufacture of goods debited in the profit and loss 
account and they do not fall within the expression "profits derived from industrial 
undertaking" under section 80-IB. Hence, Duty drawback receipts and DEPB benefits do 
not form part of the profits derived from the eligible business for the purpose of the 
deduction under section 80-IB. 
6. Whether the process of bottling of gas into gas cylinders amounts to production of 

gas cylinders for the purpose of deduction under section 80-IB? 

Puttur Petro Products P. Ltd. v. ACIT [2014] 361 ITR 290 (Kar.) 
High Court’s Decision: Applying the rationale of the Apex Court decision in the case of 
CIT v. Vinbros and Co. [2012] 349 ITR 697, the High Court held that the process of 
bottling of gas into gas cylinders, which requires a very specialised process and 
independent plant and machinery, amounts to production of "gas cylinders" containing 
gas for the purpose of claiming deduction under section 80-IB. 
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ASSESSMENT OF VARIOUS ENTITIES 
1. Would the ancestral property received by the assessee after the death of his father, 

be considered as HUF property or as his individual property, where the assessee’s 

father had received such property as his share when he went out of the joint family 

under a release deed? 

Commissioner of Income-tax v. D. L. Nandagopala Reddy (Individual) (2014) 360 

ITR 0377 (Kar) 

Facts of the case: In the present case, Laxmaiah Reddy had no sons and therefore, he 

adopted the assessee vide a registered adoption deed dated June 25, 1956. The 

property, which is the subject matter of the suit, originally belonged to Venkateshwaraiah 

(assessee’s grandfather). The assessee’s father (Laxmaiah Reddy), took his share in the 

joint family property and executed a release deed in favour of the remaining members of 

the joint family vide a registered release deed dated November 23, 1927 and bequeathed 

all his properties in favour of the assessee. The assessee, in turn, distributed the 

property in favour of his wife and children. This was done by oral partition which was 

evidenced by a memorandum of partition dated August 6, 1998. 

Thereafter, a transaction was entered into by the assessee with the builder for 

development of the property. The Assessing Officer treated the consideration received 

from the builder by the assessee and his wife as their individual income and assessed 

the same to tax in their individual hands. 

Assessing Officer’s contention: The Revenue contended that when assessee’s father 

got the property under a release deed, it ceased to be the joint family property. Since 

that property was bequeathed in favour of the assessee, he became its owner after the 

death of his father. Therefore, it was a separate property and, consequently, the income 

derived therefrom is assessed to tax in the hands of the assessee as separate property. 

High Court’s Observations: The High Court observed that the property originally 

belonged to Hindu Undivided Family (HUF). One of the members of the family (i.e., the 

assessee’s father) went out of the joint family under a release deed and the remaining 

members continued to be the members of joint family. After the death of assessee’s 

father and mother, the assessee, being the adopted son, became the sole surviving co-

parcener. When such property came to the hands of the assessee it was not his 

individual property; it was the property of his Hindu Undivided Family. 


High Court’s Decision: The High Court held that that when the property came to the 
hands of the assessee, it was not his self-acquired property; it was property belonging to 
his HUF. The assessee had given a portion of the property to his wife without a 
registered document, which is possible only if the property is a HUF property. If such 
property is treated as a self-acquired property, then assessee would have been able to 
give the portion of the property to his wife only by registered document. 
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INCOME-TAX AUTHORITIES 
1. Where no proceeding is pending against a person, can the Assessing Officer call 

for information under section 133(6), which is useful or relevant to any enquiry, 

with the permission of Director or Commissioner? 

Kathiroor Service Co-operative Bank Ltd. v. CIT (CIB) (2014) 360 ITR 0243 (SC) 

Facts of the case: The Assessing Officer, with the prior approval of the Commissioner, 

issued notice under section 133(6) to the assessee, a co-operative society engaged in 

banking business, calling for general information regarding details of all persons (whether 

resident or non-resident) who had made (a) cash transactions of ` 1 lakh and above in 

any account, and/or (b) time deposits of ` 1 lakh or above, for the period of three years 

between April 1, 2005, and March 31, 2008, expressly stating therein that failure to 

furnish the information would attract penal consequences. 

The assessee objected to the said notice, inter alia, on the ground that such notice 

seeking for information which is unrelated to any existing or pending proceeding against 

the assessee could not be issued under the provisions of the Act. 

Supreme Court’s Observations: The Supreme Court observed that the Assessing 

Officer has been empowered to requisition information which will be useful for or relevant 

to any enquiry or proceeding under the Income-tax Act, 1961 in the case of any person.

However, an income-tax authority below the rank of the Director or Commissioner can 

exercise this power in respect of an enquiry in a case where no proceeding is pending, 

only with the prior approval of the Director or the Commissioner. 


Supreme Court’s Decision: The Supreme Court held that information of general nature 
could be called for from banks. In this case, since notices have been issued after 
obtaining approval of the Commissioner, the assessing authority had not erred in issuing 
the notices to assessees requiring them to furnish information regarding account holders 
with cash transactions or deposits of more than ` 1 lakh. The Supreme Court, therefore, 
held that for such enquiry under section 133(6), the notices could be validly issued by the 
assessing authority. 
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APPEALS AND REVISION 
1. Can an assessee, objecting to the reassessment notice issued under section 148, 

directly approach the High Court in the normal course contending that such 

reassessment proceedings are apparently unjustified and illegal? 

Samsung India Electronics P. Ltd. v. DCIT (2014) 362 ITR 460 (Del.) 

Facts of the case: In the present case, Samsung Electronics Co. Ltd., the Korean 

Company was subjected to regular assessment for the assessment year 2006-07. The 

assessment order was passed, pursuant to the directions under section 144C(5) made by 

the Disputes Resolution Panel. For the same assessment year, i.e., A.Y.2006-07, 

assessee was issued a reassessment notice dated March 30, 2013 under section 148. 

Against this reassessment notice, assessee filed a writ petition before the High Court. 

High Court’s Observations: The High Court observed the Apex court ruling in the case 

of GKN Driveshafts (India) Ltd. v. ITO [2003] 259 ITR 19 (SC), wherein, it was laid down 

that when a notice under section 148 is issued, the proper course of action for the 

noticee is to file a return and if he so desires, to seek reasons for issuing notices. 

The Assessing Officer is bound to furnish reasons within a reasonable time. On 

receipt of the reasons, the noticee is entitled to file objections to issuance of 

notice and the Assessing Officer is bound to dispose of the objections by passing 

a speaking order. 

The High Court noted that the assessee has not filed objections before the Assessing 

Officer and has directly approached the court by way of the writ petition. On this issue, 

the assessee contended that they were justified in approaching the High Court directly as 

the reassessment proceedings ex facie were unjustified and illegal. The assessee relied 

upon the decision of the Delhi High Court in Techspan India P. Ltd. v. ITO [2006] 283 ITR 

212 (Delhi) in which reference was made to the decision of the Gujarat High Court in 

Garden Finance Ltd. v. Asst. CIT [2004] 268 ITR 48 (Guj), wherein it was observed that 

the exercise of the powers under section 148 may be so arbitrary or mala fide that the 

court may entertain the petition without requiring the assessee to approach the 

Assessing Officer, but such a case was an exception and not a rule. In Techspan India P. 

Ltd.’s case, the High Court had given concurrent reasons and made observations when a 

writ court should interfere. However, there is no need to go into the said question and 

controversy in the present case, since it does not occasion or require a different 

treatment from the procedure followed in other cases in which re-assessment 

proceedings were/are initiated. 


High Court’s Decision: The High Court, thus, held that it will not be appropriate and 
proper in the facts of the present case to permit and allow the petitioner to bypass and 
forgo the procedure laid down by the Supreme Court in GKN Driveshafts (India) Ltd. 
(supra), since the said procedure has been almost universally followed and has helped 
cut down litigation and crystallise the issues, if and when the question comes up before 
the Court. 
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PENALTIES 
1. Can an assessee who has surrendered his income in response to the specific 

information sought by the Assessing Officer in the course of survey, be absolved 

from the penal provisions under section 271(1)(c) for concealment of income? 

MAK Data P. Ltd. v. CIT (2013) 358 ITR 593 (SC) 

Facts of the case: The assessee-company filed its return of income for the A.Y. 2004-05 

declaring an income of ` 16.17 lakh along with tax audit report. The assessee’s case was 

selected for scrutiny and notices were issued under section 143(2) and section 142(1). 

During the course of assessment proceedings, it was noticed by the Assessing Officer 

that certain documents, namely, share application forms, bank statements, memorandum 

of association of companies, affidavits, copies of income-tax returns and assessment 

orders and blank share transfer deeds duly signed, had been found in the course of 

survey proceedings under section 133A conducted on December 16, 2003, in the case of 

a sister concern of the assessee, and the same were impounded. 

The Assessing Officer issued a show cause notice dated October 26, 2006 to the 

assessee seeking specific information regarding the documents pertaining to share 

applications found in the course of survey, particularly, blank transfer deeds signed by 

persons who had applied for the shares. 

In its reply to the show cause notice, the assessee made an offer to surrender a sum of 

` 40.74 lakhs by way of voluntary disclosure without admitting any concealment or any 

intention to conceal and subject to non-initiation of penalty proceedings and prosecution. 

The Assessing Officer, however, completed the assessment bringing the sum of ` 40.74 

lakhs to tax and levied penalty under section 271(1)(c) for concealment of income and 

not furnishing true particulars. 

Assessee’s contention: The assessee contended that the penalty proceedings were 

not maintainable since the Assessing Officer had not recorded his satisfaction to the 

effect that there has been concealment of income/furnishing of inaccurate particulars of 

income. Further, it also contended that the surrender of income was a conditional 

surrender before any investigation in the matter. 

Appellate Authorities’ view: The Commissioner (Appeals) did not accept the 

assessee’s contention. The Tribunal, however, was of the view that the amount of 

` 40.74 lakhs was surrendered by the assessee to settle the dispute with the 

Department. It opined that since the assessee, for one reason or the other, agreed or 

surrendered certain amounts for assessment, the imposition of penalty solely on the 

basis of the assessee's surrender could not be sustained. The Tribunal, therefore, 

allowed the appeal and set aside the penalty order. 

The High Court, however, accepted the plea of the Revenue that there was absolutely no 

explanation by the assessee for the concealed income of ` 40.74 lakhs. The High Court 

took the view that in the absence of any explanation in respect of surrendered income, 

the first part of Clause (A) of Explanation 1 to section 271(1)(c) would be attracted. 

Apex Court’s Observations: The Apex Court observed that the assessee had stated 

that the surrender of the additional sum was with a view to avoid litigation, to buy peace 

and to channelize the energy and resources towards productive work and to make 

amicable settlement with the Income-tax Department. The Court observed that these 

types of defenses are, however, not recognized under the statute. It further observed that 

the survey was conducted and documents were impounded ten months before the 

assessee filed its return of income. The Court opined that had it been the intention of the 

assessee to make full and true disclosure of its income, it would have filed the return 

declaring an income inclusive of the amount which was surrendered later during the 

course of the assessment proceedings. It is the statutory duty of the assessee to record 

all its transactions in the books of account, to explain the source of payments made by it 

and to declare its true income in the return of income filed by it from year to year. 
Apex Court’s Decision: The Apex Court was, therefore, of the view that surrender of 
income in this case is not voluntary, in the sense, that the offer of surrender was made in 
view of detection made by the Assessing Officer in the survey conducted in the sister 
concern of the assessee. The Apex Court, therefore, concurred with the view of the High 
Court that levy of penalty is correct in law. 

Note: According to Explanation 1 to section 271(1)(c), where in respect of any facts 
material to the computation of the total income of any person under this Act,- 
(A) such person fails to offer an explanation or offers an explanation which is found by 
the Assessing Officer or the Commissioner (Appeals) or the Commissioner to be 
false, or 
(B) such person offers an explanation which he is not able to substantiate and fails to 
prove that such explanation is bona fide and that all the facts relating to the same 
and material to the computation of his total income have been disclosed by him, 
then, the amount added or disallowed in computing the total income of such person as a 
result thereof shall, for the purposes of clause (c) of this sub-section, be deemed to 
represent the income in respect of which particulars have been concealed. 
In this case, since the assessee has failed to offer an explanation regarding surrendered 
income, the amount of income surrendered is deemed to represent the income in respect 
of which particulars have been concealed, thereby attracting penal provisions under 
section 271(1)(c). 
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MISCELLANEOUS PROVISIONS 
1. Can loan, exceeding the specified limit, advanced by a partnership firm to the sole-

proprietorship concern of its partner be viewed as a violation of section 269SS to 

attract levy of penalty? 

CIT v. V. Sivakumar (2013) 354 ITR 9 (Mad.) 

Facts of the case: In the present case, the assessee was a partner in four firms and also 

had a sole-proprietary business. In the relevant previous year, the partnership firms had 

advanced loan to the assessee in cash exceeding the specified amount mentioned in 

section 269SS. The Assessing Officer initiated penalty proceedings under section 271D 

in view of violation of section 269SS. The Assessing Officer recorded a factual finding 

that the said money had been advanced by the partnership firm as a loan and were 

debited to the accounts of the proprietary concern; therefore, it was evident that the 

assessee had taken loan from the firms in cash in the capacity of the proprietor and not 

as a partner. Consequently, the provisions of section 269SS had been violated. 

Assessee’s contention: The assessee contended that the amount is taken in the 

capacity of the partner and it cannot be taken as an independent transaction and 

therefore, there is no violation of section 269SS. Also, the assessee contended that the 

partnership firm has no separate legal entity and there is no separate identification 

between the firm and the partner. 

Tribunal’s view: The Tribunal, relying upon the various court decisions, confirmed the 

finding of the Commissioner (Appeals) that partnership firm is not a juristic person and 

there is no separate identity for the firm and the partners; Being a partner, the assessee 

had withdrawn amounts from the firms and there were no reasons to doubt the 

genuineness of the transactions. Consequently, the transactions between the firm and 

the partner cannot be brought within the meaning of section 269SS. 
High Court’s Decision: The High Court, relying upon the various court decisions, upheld 
the decision of the Tribunal holding that there is no separate identity for the partnership 
firm and that the partner is entitled to use the funds of the firm. In the present case, the 
assessee has acted bona fide and that there was a reasonable cause within the meaning 
of section 273B. Therefore, the transaction cannot be said to be in violation of section 
269SS and no penalty is attracted in this case. 
17

DEDUCTION, COLLECTION AND RECOVERY OF 

TAX 
2. Where the assessee fails to deduct tax at source under section 194B in respect of 

the winnings, which are wholly in kind, can he be deemed as an assessee-in-

default under section 201? 

CIT v. Hindustan Lever Ltd. (2014) 361 ITR 0001 (Kar.) 

Facts of the case: In the present case, the assessee is a company engaged in the 

business of manufacture and sale of various consumer goods/products. During the 

previous years relevant to A.Y.2001-02 and A.Y.2002-03, it had conducted certain sales 

promotion schemes. The assessee advertised the schemes wherein coupons were 

inserted in packs/containers of their products. Some of those coupons indicated that on 

purchase of the packs/ containers, they would get prizes, as indicated in coupons. The 

prizes that were offered were Santro car, Maruti car, gold chains, gold coins, gold tablas, 

silver coins, emblems, etc. The total amount of prizes distributed valued ` 6,51,238 for 

the A.Y.2001-02 and ` 54,73,643 for the A.Y.2002-03. 

The Assessing Officer, having received the information about the schemes, sought 

clarification and also conducted survey of the assessee's business premises under 

section 133A. The Assessing Officer, thereafter, passed an order dated 3.1.2002, under 

sections 201(1) and 201(1A) for the A.Y.2001-02 and treated the assessee as an 

assessee-in-default of its obligation in terms of section 194B. Similar order was passed 

for the A.Y.2002-03. According to the Assessing Officer, the assessee was obliged to 

ensure that the tax in respect of the winnings, wholly in kind, was remitted before the 

winnings were released. Having failed to do so, the proceedings under section 201(1) 

were initiated. The Assessing Officer held that although the customers did not pay 

anything extra to receive the prize, nevertheless, they had participated in the scheme by 

purchasing the products advertised to take a chance at winning the prize. It was further 

held that what has been paid as prize-in-kind in various schemes conducted by the 

assessee is a lottery on which the tax was deductible under section 194B. As the 

assessee neither deducted the tax nor ensured payment thereof before the winnings 

were released, he treated the assessee as an assessee-in-default. He passed similar 

order dated 28.3.2002 for the A.Y.2002-03. 

Appellate Tribunal’s view: The Tribunal held that the schemes conducted by the 

assessee were not a lottery, as the said expression was understood up to the A.Y.2001-

02. The Tribunal observed that the customers did not pay any excess amount for getting 

coupons indicating winnings in the packs/containers of products they purchased, and, 

therefore, nothing was paid by them for participating in the scheme. Accordingly, the 

Tribunal concluded that although there was an element of chance but as no 

consideration or payment was made by the customers for the purpose of participation in 

the lottery with the object of winning the prizes, the schemes conducted by the 

assessee would not fall within the ambit of section 194B. 

The Tribunal further held that having regard to the insertion of Explanation below section 

2(24)(ix), the scheme conducted by the assessee would be a lottery for the A.Y.2002-03 

but nevertheless they accepted the alternate contention that having regard to Circular 

No. 390, dated August 8, 1984 [See (1984) 149 ITR (St.) 5], there was no obligation on 

the respondent to deduct tax at source in respect of prizes paid in kind and in the 

absence of any such obligation, no proceedings under section 201 could be taken 

against the respondent. 

High Court’s view: From a bare perusal of section 194B, it is clear that the person 

responsible for paying to any person any income by way of winnings from any lottery in 

an amount exceeding ten thousand rupees shall, at the time of payment thereof, deduct 

income-tax thereon at the rates in force. A combined reading of sections 194B and 201 

shows that if any such person fails to "deduct" the whole or any part of the tax or after 

deducting, fails to pay the tax as required by or under the Act, then such person shall, 

without prejudice to any other consequences which he may incur, be deemed to be an 

assessee in default in respect of such tax. The provisions contained in these sections 

do not cast any duty to deduct tax at source where the winnings are wholly in kind. 

If the winnings are wholly in kind, as a matter of fact, there cannot be any 

deduction of tax at source. The word "deduction" employed in this provision 

postulates a reduction or subtraction of an amount from a gross sum to be paid 

and payment of the net amount thereafter. Where the winnings are wholly in kind the 

question of deduction of any sum therefrom does not arise and in that eventuality, the 

only responsibility, as cast under section 194B, is to ensure that tax is paid by the winner 

of the prize before the prize or winnings is or are released in his favour. 
High Court’s Decision: The High Court observed that if the assessee fails to ensure 
that tax is paid before the winnings are released in favour of the winner, then, section 
271C empowers the Joint Commissioner to levy penalty equivalent to the amount of tax 
not paid, and under section 276B, such non-payment of tax is an offence attracting 
rigorous imprisonment for a term which shall not be less than three months but which 
may extend to seven years and with fine. However, the High Court held that proceedings 
under section 201 cannot be initiated against the assessee. 
3. Can the transmission, wheeling and SLDC charges paid by a company engaged in 

distribution and supply of electricity, under a service contract, to the transmission 

company be treated as fees for technical services so as to attract TDS provisions 

under section 194J or in the alternative, under 194C? 

Ajmer Vidyut Vitran Nigam Ltd., In re (2013) 353 ITR 640 (AAR) 

Facts of the case: In the present case, the applicant is a government company engaged 

in the business of distribution and supply of electricity to customers in various districts of 

Rajasthan. The activity of distribution is preceded by the production of electricity and its 

transmission from the point of production to the point of distribution. The production is by 

the generating company, which is another entity and transmission to the applicant is 

through the transmission system network of the transmission company. The transmission 

company carries the electrical energy to the applicant at the distribution system network 

of the applicant. The applicant then distributes the energy to the end customers. 

The transmission of electricity from the point of generation to the point of distribution of the 

applicant is termed as “wheeling”. The applicant pays transmission and wheeling charges 

for this wheeling, which it contends are statutory charges. The transmission company also 

functions as a State Load Dispatch Centre (SLDC), which is responsible for the general co-

ordination of production and transmission of electricity to ensure uniform distribution in the 

State. The applicant pays to the transmission company, SLDC charges, which it claims as 

statutory in nature, since the levy is in terms of the Electricity Act, 2003. 

Applicant’s contention: The applicant contended that the above charges were not in the 

nature of fees for technical services to attract TDS provisions under section 194J, on the 

following grounds – 

(i) The transmission does not involve rendering of any technical services nor were 

technically qualified staff of the transmission company involved in the transmission 

of electrical energy; 

(ii) The SLDC charges were also mere statutory charges and does not involve 

rendering of technical services; 

(iii) The payment of transmission, wheeling and SLDC charges were in the nature of 

reimbursement of actual cost and hence, do not generate any income in the hands 

of the transmission company. 

Revenue’s contention: The Revenue, on the other hand, was of the view that the 

transmission of electrical energy from the point of generation to the point of distribution of 

the applicant involves rendering of technical services and consequently, the applicant 

was bound to withhold tax. The Revenue supported its view on the basis of the following 

contentions – 

(i) Transmission of electrical energy is a technical service and requires constant 

involvement of a technical system consisting of sophisticated instruments, constant 

monitoring and supervision by persons with a technical ability and knowledge to 

operate and manage the system so as to ensure regular and consistent supply of 

electricity at the grid voltage at the distribution point of the applicant. 

(ii) As regards SLDC charges, the services rendered require the technical support and 

services of technically qualified staff and therefore they were technical services 

within the meaning of section 194J. 
(iii) The fact that the contract between both the parties is backed by a statutory 

obligation cannot alter the nature of services rendered. 

AAR’s Observations: The AAR did not agree with the applicant’s contention regarding 

transmission and wheeling charges not constituting fees for technical services on the 

ground that no rendering of technical services was involved for maintaining proper and 

regular transmission of electrical energy. It was also not in agreement with the 

applicant’s argument that the services of technical personnel were not needed for 

ensuring due and proper transmission of electrical energy from the generation point to 

the distribution point. The AAR concurred with the Revenue’s view that the personnel of 

the transmission company had to ensure regular and consistent transmission of electrical 

energy at the grid voltage at the distribution point of the applicant. 
AAR’s Decision: The AAR, considering the definition of fees for technical services under 
section 9(1)(vii) and the process involved in proper transmission of electrical energy, 
held that transmission and wheeling charges paid by the applicant to the transmission 
company are in the nature of fees for technical services, in respect of which the applicant 
has to withhold tax thereon under section 194J. 
As regards SLDC charges, the AAR opined that the main duty of the SLDC is to ensure 
integrated operation of the power system in the State for optimum scheduling and 
dispatch of electricity within the State. The SLDC charges paid appeared to be more of a 
supervisory charge with a duty to ensure just and proper generation and distribution in 
the State as a whole. Therefore, such services were not in the nature of technical 
service to the applicant; Resultantly, it does not attract TDS provisions under section 
194J or under section 194C. 
Can discount given on supply of SIM cards and pre-paid cards by a telecom 
company to its franchisee be treated as commission to attract the TDS provisions 

under section 194H? 

Bharti Cellular Ltd. v. ACIT (2013) 354 ITR 507 (Cal.) 

High Court’s Observations: On this issue, the Calcutta High Court observed the 

Supreme Court ruling in Bhopal Sugar Mills’ case (1977) 40 STC 42, wherein it was held 

that the true relationship between the parties has to be gathered from the nature of the contract, its terms and conditions. The terminology used by the parties is not decisive of the said relationship. 

The High Court, on perusal of the agreement between the assessee-telecom company 

and the franchisees, observed that – 

(1) the property in the start-up pack and pre-paid coupons, even after transfer and 

delivery to the franchisee, remained with the assessee-telecom company; 

(2) the franchisee really acted as a facilitator and/or instrument of providing services by 

the assessee-telecom company to the ultimate subscriber; 

(3) the franchisee had no free choice to sell the pre-paid coupons and sim cards and 

everything including the selling price was regulated by the assessee-telecom 

company; 

(4) the rate at which the franchisee sells to the retailers is also regulated and fixed by 

the assessee-telecom company. 

In the real sense, the franchisee acted on behalf of the assessee-telecom company for 

selling start-up pack, prepaid recharge coupons to the customer. Therefore, the 

relationship between the assessee and the franchisee is essentially that of principal and 

agent, though the nomenclature used is “franchisee”. The franchisees were, thus, agents 

of the assessee, getting a fixed percentage of commission, in the form of discount. 
High Court’s Decision: Considering the above, the High Court held that there is an 
indirect payment of commission, in the form of discount, by the assessee-telecom 
company to the franchisee. Therefore, the assessee is liable to deduct tax at source on 
such commission as per the provisions of section 194H. 

Note - Similar ruling was pronounced by the Kerala High Court in Vodafone Essar 
Cellular Ltd. v. ACIT (TDS) (2011) 332 ITR 255, wherein it was held that there was no 
sale of goods involved as claimed by the assessee-telecom company and the entire 
charges collected by the assessee from the distributors at the time of delivery of SIM 
cards or recharge coupons were only for rendering services to ultimate subscribers. The 
assessee was accountable to the subscribers for failure to render prompt services 
pursuant to connections given by the distributor. Therefore, the distributor only acted as 
a middleman on behalf of the assessee for procuring and retaining customers and 
consequently, the discount given to him was within the meaning of commission on which 
tax was deductible under section 194H. 
6. Are TDS provisions under section 194H attracted in a case where an assessee, a 

dairy, makes an outright sale of milk to its concessionaires at a certain price 

(which is lower than the MRP fixed by the assessee-dairy) and the concessionaires 

make full payment for the purchases on delivery and bear all the risks of loss, 

damage, pilferage and wastage? 

CIT v. Mother Dairy India Ltd. (2013) 358 ITR 218 (Delhi) 
Facts of the case: The assessee-dairy undertook activities in connection with 

procurement, processing, storage and marketing including retail sale of milk and other 

products. The Dairy was called upon to explain why orders should not be passed under 

section 201(1)/(1A) treating it as an assessee in default, for failure on its part to deduct 

tax at source on the difference between the payments made by concessionaires to the 

assessee-dairy and the MRP at which the concessionaires had to sell the milk to the 

ultimate consumer, by the treating such difference as “commission” within the meaning of 

Explanation (i) to section 194H. 

Assessee’s contention: In reply to the show cause notice, the assessee-dairy explained 

that it had sold the products to the concessionaires on a principal to principal basis, and 

the same can be evidenced from the following facts: 

- the concessionaires bought the products at a given price after making full payment 

for the purchases on delivery; 

- the milk and other products once sold to the concessionaires became their property 

and could not be taken back; and 

- any loss on account of damage, pilferage and wastage was to the account of the 

concessionaires. 

Owing to these facts, the assessee contended that the difference between payment 

made by the concessionaires and the MRP could not be treated as "commission" for 

services rendered and consequently, there was no liability on the part of the assessee to 

deduct tax at source. 

Assessing Officer’s view: The Assessing Officer, however, contended that the 

relationship existing between the assesse-dairy and the concessionaires was not that of 

principal to principal but it was a relationship of a principal and an agent, due to the 

following reasons – 

(i) The booths from which the concessionaires sold milk and other products of the 

assessee, were owned by the Dairy; and 

(ii) Even after sale to the concessionaires, the assessee-dairy had a right to inspect the 

booths and check the milk and other products stored in the booth at any time. 

Accordingly, he treated the difference between the bill value and the MRP fixed by the 

assessee-dairy as commission paid to the concessionaires on which the assessee-dairy 

ought to have deducted tax at source under section 194H. 

Appellate Authorities’ view: The Commissioner (Appeals) concurred with the opinion of 

the Assessing Officer and passed an order affirming the Assessing Officer’s view. 

The Tribunal, however, on a perusal of the agreement entered into between the 

assessee-dairy and the concessionaires as well as the other relevant facts of the case, 

observed that there was an actual sale of milk by the assessee to the concessionaires on 

delivery and that the assessee was not under any obligation to take back any portion of 

the unsold milk in any condition whatsoever. The Tribunal was of the view that the other 

conditions imposed on the concessionaires by the assessee such as the right to inspect 

the booths at any time, right to check the registers and ensure the proper usage of the 

equipment, furniture, machinery by the concessionaires did not affect the relationship of 

principal to principal between the assessee and the concessionaires. The Tribunal 

opined that such terms were included in the agreement only for the purpose of 

safeguarding the booths, the equipment, furniture etc. which were owned by the 

assessee. The Tribunal concluded that since the real test was whether the property in 

the milk and the products passed to the concessionaires at the time of delivery, and this 

test was satisfied, the difference between the price at which the assessee sold the milk 

and the other products to the concessionaires and the MRP at which the concessionaires 

were to sell them to the consumers was not liable to be treated as commission within the 

meaning of section 194H. 

High Court’s Observations: The High Court concurred with the Tribunal’s ruling holding 

that the terms of the agreement clearly indicated that the relationship between the 

assessee and the concessionaire was on a principal to principal basis. The Dairy having 

given space, machinery and equipment to the concessionaire would naturally like to 

incorporate clauses in the agreement to ensure that its property is properly maintained by 

the concessionaire, especially because milk and other products are consumed in large 

quantities by the general public and any unattended defect in the storage facilities can 

cause serious health hazards. These terms are included in the agreement only to 

ensure the smooth operation of the system. Therefore, merely due to the existence of 

these clauses, it cannot be inferred that the relationship between the assessee and the 

concessionaire is that of principal and an agent. 
High Court’s Decision: The High Court opined that the issue had to be decided on the 
basis of the fact as to when and what point of time the property in the goods passed to 
the concessionaire. In this case, the concessionaire became the owner of the milk and 
products on taking delivery of the same from the assessee-dairy. Therefore the 
relationship between the assessee and the concessionaire is a Principal to Principal 
relationship. The High Court, therefore, held that the difference between the purchase 
price (price paid to the Dairy) and the MRP is the concessionaire’s income from business 
and cannot be categorized as commission to attract the provisions of section 194H. 
11. Are the provisions of section 234D levying interest on excess refund attracted in a 

case where the refund granted to the assessee in pursuance of the order of 

Commissioner (Appeals) was reversed on account of setting aside of such order by 

the Tribunal? 

DIT (International Taxation) v. Delta Air Lines Inc. (2013) 358 ITR 0367 (Bom.) 

Facts of the case: In the present case, the Assessing Officer disallowed the benefit of 

article 8 of the Double Taxation Avoidance Agreement between India and the U.S.A. 

(DTAA) to the assessee. The Commissioner (Appeals), on the other hand, held that the 

assessee was entitled to the benefit of article 8 of the DTAA. The Tribunal, however, set 

aside the order of the Commissioner (Appeals) and restored the order passed by the 

Assessing Officer. While giving effect to the order of the Tribunal, the Assessing Officer 

apart from levying interest under sections 234A and 234B, also levied interest under 

section 234D on the refund granted to the assessee pursuant to the order of 

Commissioner (Appeals). 

Appellate Authorities’ contention: The assessee challenged the order of the Assessing 

Officer levying interest under section 234D by filing an appeal before the Commissioner 

(Appeals). The Commissioner (Appeals) opined that since the refund was not granted 

under section 143(1), section 234D was not attracted. The Tribunal concurred with the 

view of the Commissioner (Appeals). 
High Court’s Decision: The High Court observed that interest under section 234D is 
chargeable only where the refund has been granted to the assessee while processing the 
return of income under section 143(1) and thereafter, such refund is found to be 
excessive under the regular assessment. 


In the present case, the refund was not granted under section 143(1). The refund was not 
granted even by way of an assessment order passed under section 143(3) read with 
section 147. The same was granted pursuant to the order passed by the Commissioner 
(Appeals). Consequently, the High Court concurred with the Tribunal’s view that the 
provisions of section 234D were not attracted in this case. 

Note: Section 234D(1) provides that where any refund is granted to the assessee under 
section 143(1) and - 
(a) no refund is due on regular assessment; or 
(b) the amount refunded under section 143(1) exceeds the amount refundable on 
regular assessment, 
the assessee shall be liable to pay simple interest @1½% on the whole or the excess 
amount refunded, for every month or part of a month comprised in the period from the 
date of grant of refund to the date of such regular assessment. 
Explanation 1 to section 234D provides that where, in relation to an assessment year, the 
assessment is made for the first time under section 147 or section 153A, the assessment 
so made shall be regarded as regular assessment for the purpose of this section. 
Therefore, the above provisions of section 234D(1) read with Explanation 1 thereto 
makes it clear that interest thereunder is attracted only in a case where refund is granted 
to the assessee under section 143(1), which becomes refundable on account of the order 
passed under section 143(3) or section 147 or section 153A. 
12. Can refund of tax due to the assessee for a particular assessment year be 

adjusted, against sums due from the assessee in respect of another assessment 

year, under section 245, without giving prior intimation to the assessee of the 

proposed adjustment? 

Jeans Knit P. Ltd. v. DCIT (2013) 358 ITR 0505 (Kar.) 

Facts of the case: In the present case, the company is an export oriented unit. A certain 

deduction was disallowed for A.Y.2007-08 by the Assessing Officer, but subsequently, on 

appeal by the assessee, the same was allowed by the Commissioner (Appeals). 

Consequent to the order of Commissioner (Appeals), the assessee became entitled to a 

refund of ` 14.25 crores. While giving effect to the order of Commissioner (Appeals), the 

Assessing Officer adjusted the refund towards the tax demand for the A.Y. 2008-09. 

High Court’s Observations: On the issue of whether refund can be adjusted against 

demand for the subsequent year without prior intimation, the Karnataka High Court 

referred to the following High Court rulings– 

(i) The Karnataka High Court’s ruling in Fosroc Chemicals (India) Ltd. v. CIT (2001) 

248 ITR 607, wherein it was observed that for the purpose of any adjustment of the 

amount due to the assessee by way of refund against an outstanding demand due 

from the assessee to the Revenue, an intimation in writing is required to be given to 

the concerned person of the action proposed. Proposed action would mean a 

notice before making the adjustments and not an intimation of making the 

adjustment. An order passed purporting to adjust the refund due to the assessee 

without prior intimation would be against the express provisions of law and is hence, 

bad in law. The provisions of section 245 are mandatory in nature. 

(ii) The Delhi High Court’s ruling in Vijay Kumar Bhati v. CIT (1994) 205 ITR 110, 

wherein it was held that any order of set-off of refund purporting to be made without 

prior intimation is neither fair, nor just, nor reasonable and has to be ignored. 

(iii) The Calcutta High Court’s ruling in J.K. Industries Ltd. v. CIT (1999) 238 ITR 820, 

wherein it was held that the Revenue has no jurisdiction to make an adjustment of a 

refund without following the provisions section 245 and without giving prior 

intimation to the assessee as required by that section. 
High Court’s Decision: In view of the above rulings, the Karnataka High Court, in this 
case, held that the communication informing the adjustment of refund, without prior 
intimation to the assessee, is illegal and contrary to law. Therefore, the High Court set 
aside the order in so far as it relates to adjustment of refund against tax due. 
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