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Question No.1

SK Private Limited is engaged in the business of civil construction. The Profit and Loss account of the company for the year ended 31st March, 2005 is as under :

	Particulars
	Rs.
	Particulars
	Rs.

	Opening stock of building materials
	40,000
	Receipts from the business of Civil construction contracts
	37,60,000

	Salary to workers and employees
	4,10,000
	Rent of godown 
	80,000

	Purchase of building materials
	24,00,000
	Surplus from insurance compensation received for loss of plant and machinery by fire
	2,00,000

	Interest on loan
	3,20,000
	
	

	Office administration exp.
	2,60,000
	Interest on company deposits
	25,000

	Travelling expenses
	1,40,000
	
	

	Municipal taxes on godown
	12,000
	Dividend from companies
	50,000

	Insurance premium for  godown
	
8,000
	
	

	Directors’ remuneration
	2,53,000
	Closing stock of building materials
	25,000

	Depreciation on plant and machinery
	
65,000
	
	

	Provision for tax :
Current tax
1,00,000
Deferred tax
   43,000
	

1,43,000
	
	 

	Net Profit
	     89,000
	
	_________

	Total
	41,40,000
	Total
	41,40,000


The following additional information is also available :
(i) Municipal tax of godown includes Rs.3,000 not paid by the company.

(ii) The book value of the plant and machinery, which was insured against fire, was Rs.4,20,000. The written down value of plant and machinery block under Section 43(6) as on 31st March, 2004 was Rs.1,85,000.
(iii) The entire building materials were purchased from a firm in which the managing director of this company is a partner. The fair market value of the materials purchased is Rs.20,00,000.
(iv) Interest on loan includes Rs.15,000 being interest on loan taken for investment in shares of various companies.

(v) Office administration expenses include Rs.90,000 paid as a donation to a charitable organisation recognised under Section 80G.

(vi) The prescribed rate of depreciation under the Income Tax Rules for plant and machinery is 25%.
(vii) The company has decided to follow the presumptive tax provision in respect of its business income.

Compute the total income of SK Private Ltd. for the assessment year 2005-06. Your answer should include explanations of your treatment of various items. Ignore the provision of minimum alternate tax under Section 115JB.

Solution : Computation of total income

Name of the assessee: SK Private Limited


                   A.Y. : 2005-06

Alternative – 1:

In this alternative, income of the assessee is computed as per the normal provisions of the Income tax Act, 1961 (i.e., without considering section 44AD)

	Description
	Working Note
	Amount 
Rs.

	Income from House Property
	A
	49,700

	Income from Business
	B
	4,67,000

	Capital Gains (Short – term)
	C
	4,35,000

	Income from Other sources
	D
	    25,000

	Gross Total Income
	
	9,76,700

	Less: Deduction u/ch. VIA - u/s. 80G – Donation
	E
	    45,000

	Taxable Income
	
	 9,31,700


Alternative – 2:

In this alternative, income of the assessee is computed as per the provisions of section 44AD of the Income tax Act, 1961 

	Description
	Working Note. 
	Amount
Rs.

	Income from House Property
	A
	49,700

	Income from Business
	B-1
	3,00,800

	Capital Gains (Short – term)
	C
	4,35,000

	Income from Other sources
	D
	    25,000

	Gross Total Income
	
	8,10,500

	Less: Deduction u/ch. VIA - u/s. 80G – Donation
	E
	    40,525

	Taxable Income
	
	 7,69,975

	Rounded off
	
	 7,69,980


Notes : 

Under the normal provisions of the Income-tax Act, the taxable income works out to Rs.9,31,700/-. However, the income works out to Rs.7,69,980/- when the presumptive income u/s. 44AD is adopted. Even though income of the company is lesser under presumptive method, it is advisable for the company not to follow the presumptive method for the following reasons:

a) Section 44AD prescribes a minimum percentage only. It also permits the assessee to offer income higher than the prescribed minimum percentage. Therefore, the assessee has to declare a higher income if it is more than 8% of the gross contract receipts.

b) Section 44AD can be followed when the assessee does not maintain the books of account and hence, income therefrom cannot be properly arrived at. Being a company, it cannot be said that no books of account are maintained and consequently, income needs to be computed as per the books of account only.

c) Attention of the students is invited to Explanation 2 to section 271(1)(c). According to this Explanation, sources for any expenses, outgo, investment, deposits are linked to income additioned in a particular year and which did not invite penalty for concealment of income in that year in which such addition is made, then penalty provisions would be initiated for the year in which such addition is made. As a company, excess of the income of the assessee earned over and above the presumptive income would be available in books and would be used for any deposits, outgo, expenses, etc in the subsequent years. This may lead to penal consequences.

	 Working Note – A - Income from House property:
	Rs.

	Rent from Godown  
	80,000

	Less: Municipal Taxes (Rs.3,000 which is not paid is not admissible)
	   9,000

	         Net Annual Value
	71,000

	Less: Deductions u/s 24 - 30% of the Net Annual Value
	  21,300    

	Income from House Property 
  
	  49,700


	Working Note – B - Income from Business 


        (under normal provisions)
	Rs.
	Rs.

	Net Profit as per Profit and Loss account
	
	89,000

	Add:
	Items considered separately:
	
	

	
	Interest on loan taken for investment in shares of various companies
	
15,000
	

	
	Municipal taxes on godown
	 12,000
	   27,000

	
	
	
	1,16,000

	Add:
	Inadmissibles:
	
	

	
	Insurance premium for godown
	8,000
	

	
	Depreciation on P&M as per books

	65,000
	

	
	Provision for tax
	1,43,000
	

	
	Purchase of Building Materials – Amount  disallowed u/s 40A(2)(b)
	4,00,000
	

	
	Donation   to charitable organization
	    90,000
	 7,06,000

	
	
	
	8,22,000

	Less:
	Items considered separately:
	
	

	
	Rent from godown
	80,000
	

	
	Surplus from insurance compensation
	2,00,000
	

	
	Interest on company deposits
	25,000
	

	
	Dividend from Companies 
	    50,000
	  3,55,000

	
	Income from business 
	
	 4,67,000


	Working Note – B-1 – Income from Business (under section 44AD):
	Rs.

	Turnover reported 
	 37,60,000

	8 % of the above
	   3,00,800

	Income from business in accordance with sec.44AD
	   3,00,800


	Working Note – C – Capital Gains (Short term)
	Rs.

	Insurance Compensation received for loss of plant & machinery by fire [Sec 45(1A)]
	
6,20,000

	Less: WDV of block of Plant and Machinery as on 01.04.2004
	 1,85,000

	Short – term capital gains
	 4,35,000

	Notes:

1. Amount received from insurance company is Rs.6.20 lacs (i.e., Book value Rs.4.20 Lacs plus surplus credited in the profit and loss account Rs.2.00 Lacs).  

2. It is presumed that there was no addition made to plant and machinery during the year.


	Working Note – D – Income from other sources
	Rs.
	Rs.

	Interest on Company Deposits
	
	25,000

	Dividend from companies
	50,000
	

	Less: Exempt u/s 10(34)
	50,000
	      NIL

	Income from Other sources
	
	 25,000

	Note: Interest on loan borrowed for acquiring the shares is not an allowable deduction as sec. 14A prohibits any deduction of expenditure against exempt income.


	Working Note – E – Eligible Amount of deduction 
u/s. 80G
	Normal compu-tation
	Computation as per sec.44AD

	Donation made to a recognized charitable orgn. (A)
	90,000
	90,000

	10 % of Gross total income (B)
	97,670
	81,050

	Eligible amount (Lower of (A) and (B))
	90,000
	81,050

	50% of the above
	45,000
	40,525


Question No.2(a)

Mr. X bought 10,000 equity shares of TT Ltd., listed in stock exchanges in India and abroad and a constituent of BSE 500 on 15th March, 2003 @Rs.2,250 per share. He sold the shares at Rs.5,000 per share on 31st December, 2004. The brokerage and securities transactions tax deducted were at 0.5% and 0.075% respectively. Examine the liability of Mr. X to income tax for the assessment year 2005-06. Will your answer be different, if instead of selling the shares in the market Mr. X privately transferred the shares to his son at the same price? (CII : 2002-03-447; 2004-05-480).
Solution: Computation of Tax Liability

According to section 10(36), any capital gain arising from transfer of eligible equity shares would be exempt if the following conditions are satisfied:

a) Such shares are purchased on or after 01-03-2003 and before 01-03-2004 provided it is held for a period of 12 months or more.  

b) Such equity shares of the company is a constituent of BSE-500 Index of the Stock Exchange.

c) Such transaction of purchase and sale are entered in to on a recognized stock exchange in India.

In this case, the assessee acquired the shares on 15-03-2003 and it was sold on 31-12-2004, hence the capital gain arising therefrom is exempt from tax u/s.10(36).  

According to section 10(38), any capital gain arising from transfer of equity shares on which securities transaction tax is paid is exempt. Therefore, the assessee has an option to claim the exemption u/s. 10(38) also. 

In case the assessee had not sold the shares in the market but privately transferred the shares to his son then it will not satisfy the conditions prescribed in the Explanation to section 10(36) and also the requirements of section 10(38) for exemption.  Hence, in such case the taxable long term capital gain would be chargeable to tax. The taxable amount of capital gains is worked out as follows:

	
	Rs. in Lakhs

	Sale consideration (5000*10000)
	500.00

	Less: Indexed cost of acquisition (225 lakhs x 480 / 447)
	  241.61

	Long term capital gain
	258.39


Question No.2(b)

Gangaram Public Charitable Trust runs a hospital, which derived income of Rs.250 lakhs, form its operational activities. Expenses incurred to earn such income are Rs.55 lakhs. Depreciation on various assets used in the hospital is Rs.15 lakhs. Out of income of Rs.250 lakhs, the amount accrued but not received as on 31-03-2005 is Rs.20 lakhs. The institution earmarked and set apart Rs.30 lakhs in March, 2005 to give as advance for a building intended to be taken on lease for expansion of the hospital, but the amount was paid on 7th April, 2005, as the lease agreement could not be signed by 31st March, 2005. The trust has got an ERP package developed and installed by an IT company during the year. The total cost to the trust on account of the ERP package was Rs.85 lakhs. Advice the trust on its total income, if the trust has incurred Rs.12 lakhs for purchase of a number of desktop and laptop computers for use in the hospital.

Solution : Computation of Total Income
Name of the Assessee : Gagaram Public Charitable Trust 
A.Y. 2005-06

	
	Rs. In Lakhs

	Income derived from operational activities
	250

	Less :   Expenses incurred thereto
55


  Depreciation on assets
   15
	  70

	
	180

	Less ; 
15% to be set apart as not required to be applied
	  27

	
	153

	Less : 
Income not received during the year which can be spent in 
the year of receipt or in the immediately following year
	
  20

	
	133

	Less : 
Non application of income due to delay in signing lease 
agreement to be informed to A.O and has been spent in the 
immediately following year
	

   30

	Amount to the applied for the objects 31.03.2005
	 103

	Less : 
Amount actually spent for the objects of the trust – cost of 
ERP Package
	
   85

	Taxable Income
	     6


Note : Incase the trust spends additional sum of Rs.12 Lakhs for purchase of desktop and laptop computer for use in the hospital, the taxable income would be Rs.6 Lakhs (Rs.18 lakhs as above less Rs.12 lakhs).

Question No.3(a)

Mr. Gavaskar sought voluntary retirement from a Government of India Undertaking and received compensation of Rs.40 lakhs on 31st January, 2005. He is planning to use the money as capital for a business of dealership in electronic goods. The manufacturer of the product requires a security deposit of Rs.15 lakh, which would carry interest at 8% p.a. Gavaskar's wife is a graduate and has worked as marketing manager in a multinational company for 15 years. She now looks for a change in employment. She is willing to join her husband in running the business. She expects an annual income of Rs.3 lakhs. Mr. Gavaskar would like to draw a monthly remuneration of Rs.40,000 and also interest @10% p.a. on his capital in the business. Mr. Gavaskar has approached you for a tax efficient structure of the business.

Discuss the various issues, which are required to be considered for formulating your advice. Computation of income or tax liability is not required.

Solution : 

Mr.Gavaskar has received Rs.40 lakhs as VRS payment for which he is eligible for exemption under section 10(10C) and also relief under section 89 of the Income-tax Act.  

He is planning to introduce Rs.15 lakhs as security deposit with the company for obtaining dealership of its electronic goods.  The question is silent as regards how much Mr.Gavaskar wants to invest in business out of the VRS compensation of Rs.40 lakhs.  It may be advised that he may keep at least 25% of the VRS compensation in other investments other than business to act as a reservoir for any other contingency. 

His income from security deposit would be Rs.1.20 lakhs.  He is planning to take a remuneration of Rs.40,000 per month and interest at 10% on the capital invested.  Mrs.Gavaskar wants an annual income of Rs.3 lakhs for acting as an employee,  contributing to the business of her husband. Accordingly, the total amount is withdrawal of Mr. & Mrs.Gavaskar from the business would be Rs.7.80 lakhs plus interest on capital at 10%.  

In the light of the above facts, following three types of entities are contemplated:

1. Sole proprietorship:

Mr. Gavaskar may commence his the business as a proprietary concern and income derived there from will be taxed in the status of an individual. Accordingly, he enjoys the basic exemption limit and the maximum rate charged would be only 30.6% in case of taxable income not exceeding Rs.8.50 lacs and 33.66 % in case of income exceeding Rs.8.50 lacs.  This results in saving of 5.9925% or 2.9325% respectively as compared to a firm. Since his wife is a knowledgeable and experienced person, she can be paid a salary of Rs.3,00,000/- p.a in the proprietory firm. This will not be subject to clubbing/disallowance in the hands of Mr.Gavaskar and therefore, she is also assessed in the status of an individual in respect of the salary received by her. By drafting a suitable terms and conditions of employment comprising of perquisites and allowances, she would be entitled to claim these perquisites, allowances and standard deduction while computing her taxable salary income. However, interest on capital and monthly remuneration of Rs.40,000 are not eligible for deduction as they constitutes drawings made by proprietor. 

2. Partnership:

On the other hand, Mr.Gavaskar can enter into partnership with his wife to carry on the business. The firm will be assessed to tax at the effective rate of 36.5925%. The remuneration and the interest on capital can be claimed as an expense by the firm and will be taxed in the hands of the partners as per the rates applicable to individuals. However, the share of profit from the firm is exempt u/s 10(2A).

3. Private Limited Company:

Mr.Gavaskar may form a private limited company and enter into a separate employment agreement for the purpose of his salary, subdivided in the form of various perks so that his taxable income from remuneration would be substantially reduced.  Similarly, salary package of Mrs.Gavaskar may be designed in such a manner that the available exempt allowances as are actually intended, may be paid so that her taxable income will also be reduced to the optimal figure.  

The interest on capital cannot be taken, but Mr.Gavaskar may contribute his capital as equity shares and declare dividend, which may result in payment of dividend distribution tax to the exchequer in addition to the normal tax payable by the company. However, this dividend would be exempt u/s 10(34) in the hands of Mr.Gavaskar. 

On the other hand, instead of contributing entire amount by way of investment in shares, Mr. Gavaskar may invest some portion by way of loan to the company as per the rate of interest prevailing in the market. As per this device of planning, the company is entitled to claim the interest on loan as an expenditure and save tax to the extent of 36.5925%. Though Mr.Gavaskar is liable to tax irrespect of such interest receipts the effective rate of taxation would be only 30.6%. Thereby, saving 5.9925% in addition to savings from dividend distribution tax.

The following table summarizes the important aspects of all the 3 options discussed above. 

	SL No
	Head of expenditure
	Sole proprietor
	Partnership
	Private Limited Co

	1
	Salary to Self
	Not Allowed
	Allowed
	Allowed

	2
	Salary to Spouse
	Allowed
	Allowed
	Allowed

	3
	Interest on Investment
	Not Allowed
	Allowed
	Not Allowed

	4
	Interest on Loan
	Not Allowed
	Allowed
	Allowed

	5
	Balance Income taxed at 
	30.6% or 33.66%
	36.5925%
	36.5925%

	6
	Dividend distribution tax 
	N.A.
	N.A.
	13.06875%

	7
	Standard Deduction to Self
	Not Allowed 
	Not Allowed
	Allowed

	8
	Standard Deduction to Spouse
	Allowed 
	Not Allowed
	Allowed


Therefore, out of the three options it is better to commence as a proprietary concern instead of a partnership firm or a company mode.

Question No.3(b)

GK Ltd. filed its return of income for the assessment year 2002-03 on 1.4.2003. The assessing officer levied a penalty of Rs.5,000 under Section 27IF. The assessee makes a submission to the CIT (Appeals) that he has furnished the return of Income within the due date specified in Section 139(4) and hence no penalty should be levied under 27IF. Discuss.

Solution:

According to Section 271F, where a person who is required to furnish a return of income as required u/s. 139(1) fails to furnish such return of income before the end of the relevant assessment year, the Assessing officer may direct the assessee to pay a penalty of Rs.5,000/-.

In the instant case, the assessment year involved is 2002-03. In order to avoid the levy of penalty u/s. 271F, return ought to have been filed before the end of the relevant assessment year namely, 31.03.2003. However, GK Ltd., has filed its return of income only on 01.04.2003. Therefore, levy of penalty is in accordance with the Law. The claim of the assessee before the CIT(A) is not tenable.
Question No.3(c)

An assessee's case is pending in appeal before the Income Tax Appellate Tribunal for assessment year 2000-01. Since the appeal is pending, the assessee wishes to file an application to the Settlement Commission for disclosing additional income, the income tax on which is Rs.15 lakhs. Is it possible to make such application ? Will your answer be different if the Tribunal sets aside the case and restores the matter to Commissioner (Appeals) ?

Solution : 

According to section 245C, any application filed before the settlement commission must satisfy the following three conditions for its maintainability:

a) There must be a valid “case”. According to sec.245A(b) a “case” means, any proceeding for the assessment or reassessment in respect of any year or years or by way of appeal or revision in connection with such assessment or reassessment which may be pending before an Income Tax Authority on the date of filing the application u/s. 245C;

b) The assessee must have filed return of income for the relevant assessment year(s); and

c) The tax on the additional income offered before the settlement commission which was not offered before the assessing authority would exceed Rs.1,00,000/-.

In the given case, the additional income tax works out to Rs.15 lakhs. It is presumed that the assessee had furnished the return of income. Therefore, it requires examination of the first condition for the maintainability of the settlement application. As mentioned above, the assessee can find himself eligible only when there is a valid proceeding pending before the income tax authority. Section 116 declares the term “Income tax authority” which does not include “Income tax Appellate Tribunal” Therefore, the assessee cannot file an application before the Settlement Commission when the proceeding is pending before the ITAT. However, if the ITAT restores the case back to CIT(Appeals), it will be possible for him to make an application to the Settlement Commission since CIT (A) is an Income Tax Authority. 

Question No.4(a)

What is the legislative objective of bringing into existence the provisions relating to transfer pricing?

Solution : 

The CBDT vide Circular no.14/2001, has clarified the objective of introduction of ‘Transfer Pricing Regulation’ under the Income-tax Act, which is reproduced here below:

The increasing participation of multi-national groups in economic activities in the Country has given rise to new and complex issues emerging from transactions entered into between two or more enterprises belonging to the same multi-national group. The profits derived by such enterprises carrying on business in India can be controlled by the multi-national group, by manipulating the prices charged and paid in such intra-group transactions, thereby, leading to erosion of tax revenues. 

Under the existing section 92 of the Income-tax Act, which was the only section dealing specifically with cross border transactions, an adjustment could be made to the profits of a resident arising from a business carried on between the resident and a non-resident, if it appeared to the Assessing Officer that owing to the close connection between them, the course of business was so arranged so as to produce less than expected profits to the resident. Rule 11 prescribed under the section provided a method of estimation of reasonable profits in such cases. However, this provision was of a general nature and limited in scope. It did not allow adjustment of income in the case of non-residents. It referred to a “close connection” which was undefined and vague. It provided for adjustment of profits rather than adjustment of prices, and the rule prescribed for estimating profits was not scientific. It also did not apply to individual transactions such as payment of royalty, etc., which are not part of a regular business carried on between a resident and a non-resident. There were also no detailed rules prescribing the documentation required to be maintained. 

With a view to provide a detailed statutory framework which can lead to computation of reasonable, fair and equitable profits and tax in India, in the case of such multi-national enterprises, the Act has substituted section 92 with a new section, and has introduced new section 92 A to 92F in the Income-tax Act, relating to computation of income from an international transaction having regard to the arm’s length price, meaning of associated enterprise, maintenance of information and documents by persons entering into international transactions, furnishing of a report from an accountant by persons entering into international transactions and definitions of certain expressions occurring in the said sections. 

Question No.4(b)

Your client, Ashavari Ltd. has two industrial undertakings—one engaged in production of audio music CDs and cassettes and the other engaged in production of video CDs. As a restructuring drive the company has decided to sell its undertaking producing video CDs as a going concern by way of slump sale for Rs.450 lakhs to a new company called Tori Ltd., in which it holds 75% equity shares. The balance sheet of Ashavari Ltd. as on 31st March, 2005 reads as follows :

Rs.in Lakhs
	
	Audio Unit
	Video Unit

	
	Rs.
	Rs.

	Fixed Assets
	150.00
	225.00

	Debtors
	150.00
	112.50

	Inventories
	75.00
	37.50

	Liabilities
	42.00
	75.00

	Paid up share capital
	378.00 
	

	General Reserve
	222.00
	

	Share premium
	33.00
	

	Revaluation Reserve
	140.00
	


The company set up the video unit on 1st April, 2001. The written down value of the block of assets for tax purpose as on 31st March, 2005 is Rs.200 lakhs of which Rs.85 lakhs are attributable to video unit.

(i) Determine the tax liability, which would arise to Ashavari Ltd. from slump sale;
(ii) Suggest modification of the restructuring plan of Ashavari Ltd. without changing the amount of consideration so as to make it more tax efficient.

Solution : (i) Computation of tax liability:

Name of the assessee: Ashavari Limited 
A.Y.2005-06

	
	
	Rs.in lacs

	Sale consideration 
	
	450.000

	Less: Net worth (as per working note - 1)
	
	160.000

	Long term capital gain 
	
	290.000

	Income-tax thereon @ 20%
	
	58.000

	Add: Surcharge @ 2.5%
	
	   1.450

	Add: Education cases @ 2%
	
	59.450

  1.189

	Tax liability under Slump sale
	
	60.639


Working note – 1 – Computation of net worth of video unit:

	
	
	Rs.in lacs

	Depreciable assets (WDV - relating to video unit)
	
	85.00

	Debtors
	
	112.50

	Inventories
	
	    37.50

	Total assets
	
	235.00

	Less: Liabilities
	
	   75.00

	Net worth
	
	 160.00


Note:

a) Since the undertaking was held for a period of more than three years, it is a long term capital asset and the capital gain on transfer of such asset would be regarded as long term capital gains.

b) In the case of slump sale, indexation is not allowed.

ii) Alternative suggestion:

Instead of restructuring by way of slump sale, the management may resort to demerger. According to section 47(vib), any transfer of capital asset in a scheme of demerger will not be regarded as transfer.  In the given case, the company holds 75% of equity shares in the transferee company. If the video unit is transferred by means of demerger, in accordance with section 2(19AA) then the transfer of the unit to the resulting company will not bring any tax liability in the hands of the demerged company. Hence the transfer of undertaking by means of demerger is a better tax efficient option instead of slump sale. 

Question No.5(a)

Alap Ltd. has made payments on various dates in financial year 2004-05 to Vilambit Ltd. towards work done under different contracts as follows :
	Contract Number
	Date of payment
	Amount  (Rs.)

	1.
	5.5.2004
	13,000

	2.
	6.6.2004
	15,000

	3.
	8.8.2004
	20,000

	4.
	10.9.2004
	20,000

	5.
	10.10.2004
	10,000


Alap Ltd. claims that it is not liable to deduction of tax at source under Section 194C. Examine the correctness of the claim made by the company. What would be the position if the value of the contract no. 5 is Rs.1,000 only and there is no other contract during the year.

Solution :

The liability to deduct tax under section 194C(1) would arise only where the amount credited or paid in a contract exceeds Rs.20,000. However, a proviso to section 194C(3)(i) has been inserted by the Finance (No.2) Act, 2004 w.e.f. 01-10-2004 to provide that tax is required to be deducted at source where the aggregate of the amounts credited or paid exceeds Rs.50,000, even though each contract value is below Rs.20,000.

The proviso uses the word “during the financial year”. Hence where the aggregate value of the contracts entered during the financial year exceeds Rs.50,000, tax is required to be deducted at source even in respect of the earlier transactions.  Therefore, the contention of the assessee that it is not liable to deduct tax at source is not correct. 

This position of law would not be altered even if the value of contract number 5 is Rs.1000. The company is liable to deduct tax @ 2.04% (TDS rate of 2% and education cess of 2%). Accordingly the amount of TDS works out to Rs.1,591/-, being 2.04% on Rs.78,000. Whereas the value of contract no.5 itself is for Rs.1,000/-. Therefore, as a payer responsible for deduction of tax at source, Alap Ltd. would end up with short fall in deduction of tax to the extent of Rs.591 (Rs.1,591 less Rs.1,000 – value of contract no.5), which may lead to levy of interest u/s.201 and penalty u/s.221 & 271C of the Income-tax Act. 

Question No.5(b)

The profit and loss account of East West Bank Ltd. operating in India for the    financial year 2004-05 contains, interalia, the following particulars :
	
	(Rupees in crores)

	Profit before taxation
	100

	Depreciation as per books
	25

	Depreciation admissible as per Income Tax Rules
	40

	Corporation tax disputed by the bank and not paid
	10

	Bad debts written off
	45

	Provision for non-performing assets as per prudential norms of Reserve Bank of India
	250

	Provision for standard assets at 2% of such advance as per the above norms
	5

	Net depreciation on investments under "held-for-trading" and "available-for-sale" categories calculated on lower of cost price or market price basis as per guidelines of Reserve Bank of India.
	30


Other Information :
(a) In assessment year 2003-04 provision for doubtful debts allowed in assessment amounted to Rs.35 crores only.

(b) The assessment for assessment year 2004-05 resulted in a loss and unabsorbed depreciation amounting to Rs.30 crores and 40 crores respectively and the bank was not allowed deduction on account of provision for doubtful debts.

(c) Unrealised interest income not recognised in the accounts in F.Y.2004-05 in respect of non-performing assets as per asset classification norms of RBI amounts to Rs.65 crores.

(d) The aggregate average rural advances calculated as per Section 36(l)(viia) read with Rule 6 ABA amounts to Rs.30 crores.

From the above information compute total income of the bank for the assessment year 2005-06.
Solution : Computation of income 

Name of the Assessee : East west Bank Ltd 
A.Y.2005-06

	
	Rs.in Crores

	Profit before taxation 
	
	100

	Add: Inadmissibles:
	
	

	        Depreciation as per books 
	25
	

	        Corporation tax – debited in P&L a/c and not paid 
	10
	

	        Net depreciation on investment 
	30
	

	        Provision for standard assets
	5
	

	        Provision for non performing assets
	250
	

	        Bad debts written off (45 Cr. – 35 Cr.)
	    10
	330

	
	
	430

	Less: Admissibles:
	
	

	         Depreciation as per Income-tax rules
	40
	

	         Unabsorbed depreciation 
	40
	

	         Unabsorbed business loss 
	  30
	  110

	
	
	320

	Provision for bad and doubtful debts:

7.5 % of the above income (i.e., Rs.320 x 7.5%)

10% of the aggregate average advances of the rural branches 
	24


   3
	
   27

	          Total Income for income tax
	
	  293


Note:

1) In the case of bad debts only the actual write offs are allowed. They can be either by way of provision or by way of direct write offs. In the question it is mentioned that only 35 cr. of bad debts have been allowed during A.Y.2003-04 and for the 
A.Y.2004-05 no bad debts was allowed. Therefore, the total in provisions for bad debts will remain at 35 cr. only. During the year a total sum of Rs.45 cr. is written off as bad debts. As already a sum Rs.35 cr. is allowed as provision in assessment year 2003-04, only the difference between Rs.45 cr. and 35 cr. alone will be allowed as bad debts during the current year. On the other hand, as per the normal accounting practices the amount over and above the provision alone should be brought into the profit and loss account as expense. Therefore, it can be said that Rs.45 cr. debited to profit and loss account should be considered as over above the provision of Rs.35 cr. and totally allowable. In such case the Net taxable income will be Rs.283.75 cr.

2) According to section 36(1)(viia), the bank has an option to claim,

a. 7.5% of the total income before claiming deduction under this clause and chapter VI-A; and

b. 5 % of the balance outstanding in the accounts of doubtful and loss assets classified as per the prudential norms of RBI.

It is given in the question that provision for non-performing assets was made for Rs.250 cr. But the question is silent about the amount outstanding in the asset account. The sub-classification of such amount into sub-standard, doubtful and loss assets is also not given. In view of the above, it is proposed to claim the deduction as per the provision mentioned in clause (a) above. 

3) Income in respect of non-performing assets amounting to Rs.65 cr. was not recognized in the books of the bank. This amount need not be added to the income of the bank. If the bank has followed the practice of debiting the account of the borrower and crediting the suspense account, then such income is to be taxed even if the income is not credited to the profit and loss account. As the income itself is not recognized in view of the uncertainty associated with the realization of income, there is no need to offer such amount to tax.

Question No.6(a)

Arif, a resident both in India and Malaysia in previous year 2004-05, owns immovable properties (including residential house) at Malaysia and India. He has earned income of Rs.50 lakhs from rubber estates in Malaysia during the financial year 2004-05. He also sold some property in Malaysia resulting in short-term capital gain ofRs.10 lakhs during the year. Arif has no permanent establishment of business in India. However, he has derived rental income of Rs.6 lakhs from property let out in India and he has a house in Lucknow where he stays during his visit to India. The Article 4 of the Double Taxation Avoidance Agreement between India and Malaysia provides that where an individual is a resident of both the Contracting States, then he shall be deemed to be resident of the Contracting State in which he has permanent home available to him. If he has permanent home in both the Contracting States, he shall be deemed to be a resident of the Contracting State with which his personal and economic relations are closer (centre of vital interests).

You are required to state with reasons whether the business income of Arif arising in Malaysia and the capital gains in respect of sale of the property situated in Malaysia be taxed in India.

Solution : 

According to section 5(1), a resident would be chargeable to tax in respect of his global income. In the given case, Arif is a resident both in India and Malaysia in previous year 2004-05. In such a case, it requires examination of the relevant Clause of DTAA to ascertain his residential status. The Article 4 of the Double Taxation Avoidance Agreement between India and Malaysia provides that where an individual is a resident of both the Contracting States, then he shall be deemed to be resident of the Contracting State in which he has permanent home available to him. Mr. Arif stays in his house in Lucknow during his visits. So, it can be said that he has permanent home available in India. Next rule for determination of residential status would be existence of the permanent establishment. If he has permanent home in both the Contracting States, he shall be deemed to be a resident of the Contracting State with which his personal and economic relations are closer (centre of vital interests). Arif has no permanent establishment of business in India. Hence he shall be deemed to be resident of Malaysia. Since he is a non-resident Indian, income earned outside India is exempt u/s 5(2). Hence, his Malaysian business income of Rs.50 lakhs from rubber estates and short-term capital gain of Rs.10 lakhs would not be chargeable to tax in India – CIT v. P.V.A.L.Kulandagan Chettiar (2004) 267 ITR 654 (SC).
Question No.6(b) 

EIH Private Ltd's assessment for assessment year 1996-97 was completed under Section 143(3) on 31st December, 1998. The company went in appeal to the Commissioner (Appeals) and the appeal was decided on 16th August, 2003 and the appeal effect was duly given by the assessing officer on 25th August, 2003. Thereafter, on 1st September, 2004 the assessing officer noticed a mistake in calculation of depreciation on a particular block of assets, which reduced the income by Rs.1.10 lakh. The assessing officer issued notice under Section 154 for the purpose of rectifying the mistake. Is such rectification permissible?

Solution : 

According to section 154(7) the order can be amended within four years from the end of the financial year in which the order sought to be amended was passed. As per the facts of the case, the original order was passed on 31.12.1998. An order giving effect to the appellate order was passed on 25.08.2003. A rectification was proposed to be made on 01.09.2004. It needs to be examined whether the time limit of four years to be counted from the date of original order or the latest order. It is held in Hindwire Industries Limited Vs. CIT 212 ITR 639 (SC) that the date of the latest order alone is to be reckoned for the purpose of section 154(7). In view of the above, the action of the assessing officer is valid in law.

Question No.6(c)

Can a person resident in India seek advance ruling from the Authority for Advance Ruling?

Solution : Refer to Page 640 under the caption “Introduction to Advance Ruling”.
Question No.7(a)

A Company submitted the return of income for assessment year 2002-03 on 10th October, 2002. The assessing officer served a notice u/s 143(2) on the Company on 14th August, 2003 in order to make assessment under Section 143(3). Thereafter on 1st September, 2003 the assessing officer issued an intimation under Section 143(1). Such intimation shows a demand for Rs.10,500 towards tax and interest. The company argues that the issue of intimation under Section 143(1) is bad in law. Discuss.

Solution :
Section 143(1) enables the assessing officer to send intimation under that section without prejudice to the provision of issue of notice u/s.143(2) for regular assessment. Section 143(2) enables the assessing officer to serve a notice to the assessee requiring the assessee to produce the evidence on which the assessee may rely in support of the return of income . In view of the above language of law, intimation u/s. 143(1) cannot succeed the notice issued u/s. 143(2). In the instant case, the notice u/s. 143(2) was served on 14.08.2003 and thereafter intimation u/s. 143(1) was sent on 01.09.2003. Since the intimation was sent after the service of notice u/s. 143(2), the said intimation is invalid in law – CIT Vs. Gujarat Electricity Board – 260 ITR 84 (SC).
Question No.7(b)

The assessment of Ashok for assessment year 2001-02 was completed under Section 143(3) on 15th January, 2004. The Commissioner acting u/s.263 directed the assessing officer to add certain amount appearing in the balance sheet in total income of Ashok. Ashok did not challenge the order of the Commissioner u/s.263 by filing appeal to the Tribunal. The assessing officer passed a fresh assessment order on 1st October, 2004 including the said amount in total income of Ashok pursuant to the order of the Commissioner. Ashok disputed the fresh assessment order in appeal to Commissioner (Appeals) under Section 246A. The commissioner (appeals) dismissed the appeal on the ground that the assessing officer only complied with direction of the commissioner under the 263, which was not disputed by Ashok in appeal to Tribunal. Examine the correctness of the stand taken by the commissioner (appeals).

Solution :

Right of appeal is not an inherent right. It must be statutorily conferred on the assessee. Section 246A is the section listing the order which could be appealed before the CIT(A). It does not specify the order passed by the assessing officer giving effect to the order of the jurisdictional CIT. Hence, first appeal cannot be filed against the order passed by the Assessing officer giving effect to the order of the jurisdictional CIT. The issue can be viewed in a different angle also. The right course of action to be followed by the assessee is to file an appeal before the ITAT once he receives the order passed by the jurisdictional CIT directing the assessing officer to revise the assessment order. If the assessee does not appeal against the order passed u/s 263, the matter reaches the finality. Such concluded items cannot be reagitated before the CIT(A) by filing an appeal against the order passed by the Assessing offer to give effect to the directions of the jurisdictional CIT - Herdillia Chemicals Limited V CIT – 221 ITR 194 (Bom)
Question No.7(c) 

MKG Agency is a partnership firm consisting of father and three major sons. The partnership deed provided that after the death of father, the business shall be continued by the sons, subject to the condition that the firm shall pay 20% of the profits to the mother. Father died in March, 2003. In the previous year 2003-04 the reconstituted firm paid Rs.1 lakh (equivalent to 20% of the profits) to the mother and claimed the amount as deduction from its income. Examine the correctness of the claim of the firm.

Solution : 

The amount paid by the partners of the firm to the spouse of the deceased partner is amounting to diversion of income at source by overriding title. Hence it cannot be taxed in the hands of partnership firm – CIT Vs. Nariman B. Bharucha & Sons – 130 ITR 863 (Bom)
Question No.8 

Steel, Oil and Coal are partners in a firm engaged in the business of running a manufacturing unit in the municipal town of Siliguri having a population of more than 10,000 located in the State of West Bengal. Given below is the Balance Sheet of the firm as on 31st March, 2005 :
Rs.in lakhs

	Partner's Capital :
	
	 Urban Land
	300 

	Steel           
300 
	
	Urban Land (Construction 
	

	
	
	not allowed)
	700

	Oil            
400 
	
	Factory Land
	200 

	Coal           
200         
	900
	Residential house
	300

	Cash credit from bank (Secured by hypothecation of stock and debtors)
	200
	Plant (WDV)
	120


	Term loan taken from bank (Secured by charge on gold and silver)
	1,200
	Factory shed
	400

	Creditors
	1,000
	Lorry (WDV)
	100

	Other liabilities
	600
	Stocks
	300

	
	
	Gold and Silver
	800

	
	
	Sundry Debtors
	180

	
	
	Advance tax
	200

	
	______
	Cash at banks
	   300

	Total
	 3,900
	Total
	3,900


Two urban lands are valued by independent valuer at Rs.550 and Rs.50 lakhs respectively. The market value of gold and silver on the balance sheet Rs.1,100 lakhs. The value of residential house as per Rule 3 of schedule III is Rs.350 lakhs.

Term loan was taken for purchase of : (a) plant and machinery Rs.300 lakhs; (b) Lands the plots are of equal size Rs.700 lakhs.

The residential house is occupied by partner Steel, who looks after the production activity of the firm.

Partner oil is a non-resident for Income-tax purposes.

The partners share the profits in the ratio of 2 : 2 : 1.
Details of personal assets of the partners as on 31st March, 2005 are as follows :
	Particulars
	Steel
	Oil
	Coal

	Shares of companies
	40,000
	Nil
	Nil

	Cash in hand (in India)
	Nil
	750
	Nil

	Fixed deposit and other deposits with banks
	35,000
	32,000
	40,000

	Loan taken for making investment in the firm
	30,000
	Nil
	Nil

	Residential House in Nairobi, Kenya
	Nil
	4,00,000
	Nil


You are required to determine the assessable wealth of each partner as at 31st March, 2005 stating clearly the reason for inclusion or exclusion of each item.

Solution :

Computation of net wealth in the hands of the firm:

	Particulars
	Notes
	Amount
(Rs.in Lakhs)

	Urban land 
	1
	550

	Urban land on which construction is not permitted
	2
	Nil

	Factory land 
	3
	Nil

	Residential house 
	4
	350

	Plant, Factory shed, Lorry, Inventory & Sundry debtors
	5
	Nil

	Gold and silver 
	6
	1,100

	Cash at bank
	7
	    Nil

	
	
	2,000

	Less: Term loan towards urban land 
	8
	    233

	Net wealth of the firm
	
	 1,767


Apportionment of net wealth to partners:

	
	Steel 
	Oil 
	Coal 
	Total

	Capital 
	300.00
	400.00
	200.00
	900.00

	Other than capital (apportioned as per Profit sharing ratio)
	
346.80
	
346.80
	
173.40
	
867.00

	Total
	646.80
	746.80
	373.40
	1,767.00

	Share of residential house included above (646.80 x 350 / 1767)
	
128.12
	
147.92
	
73.96
	
350.00


Computation of net wealth in the hands of Partners

	
	Steel
	Oil
	Coal

	Residential Status 
	Resident
	Non-Resident
	Resident

	Shares in companies
	Not an asset
	N.A.
	N.A.

	Cash in hand
	Nil
	Not taxable
	Nil

	Fixed deposit 
	Not an asset
	Not an asset
	Not an asset

	Share in the net wealth of the firm
	646.80
	746.80
	373.40

	Residential house in Nairobi
	Nil
	Non-taxable
	Nil

	Total
	646.80
	746.80
	373.40

	Less: Debts incurred - Loan taken for investment in the firm
	
30
	
Nil
	
Nil

	Total
	616.80
	746.80
	373.40

	Less: Exemption U/s.5(vi) – Share of Residential house of firm
	
128.12
	
147.92
	
73.96

	Taxable net wealth of partners
	488.68
	598.88
	299.44


Notes:

1. It is assumed that the assessee held the Urban Land for industrial purpose for a period beyond 2 years from the date of its acquisition. Accordingly, not subject to exceptions provided u/s.2(ea).

2. Urban Land on which construction of a building is not permissible under any law for the time being in force is not an asset chargeable to Wealth Tax.

3. Factory Land is not subject to wealth tax as the land is occupied by the factory building. It is assumed that the construction has been made with the approval of the appropriate authority.

4. Residential house is a taxable asset and the value shall be adopted as per Schedule III of the Wealth Tax Act.

5. Plant , Factory shed, Lorry, Inventory & Sundry debtors are not subject to wealth Tax as they are not covered u/s.2(ea).
6. Gold and Silver are taxable assets.
7. Cash at bank is not taxable.
8. A sum of Rs.700 lakhs was borrowed towards term loan for purchase of plots with equal size. In the given case 3 lands are appearing in the asset side of the balance sheet of the firm, of which 2 lands are not taxable under the Wealth Tax Act. Therefore, 1/3rd of the amount of Term Loan alone shall be considered as debts incurred.

9. In the case of non-residents assets held outside India are not chargeable to Wealth Tax. Accordingly, residential house in Nairobi owned by Partner Oil is not taxable.
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Charitable Institution

1. In the year of acquiring the fixed assets, a charitable trust can claim the cost of the same as application of income.  Simultaneously, depreciation on these fixed assets can also be claimed as per the applicable rates.  There is no bar to claim depreciation as because the entire cost of the assets was already claimed as application of income u/s 11. Institute of Banking Personnel Selection 131 TAXMANN 386  (Bom)
2. In an earlier year, the application of income exceeds the income of the charitable trust.  The deficit can be brought forward to the subsequent years and being eligible for set off against the income of the subsequent year.  – CIT Vs. Institute of Banking Personnel Selection  131 Taxman 386 (Bom)
3. While accumulating the income u/s. 11(2) purpose for which the income is to be accumulated is to be clearly specified.  Mere reproduction of the object clause does not meet the requirements and does not entitle the trust to get the benefit of section 11(2) – Hotel and Restaurant Association 261 ITR 190 (DEL); – Sir Sobha Singh Public charitable Trust 251 ITR AT 48 & – DIT (Exemptions) Vs. Trustees of Sinhania Charitable Trust 199 ITR 819 (Cal)
4. When founder of the trust is using the trust money, the trust shall lose its exemption – DIT Vs. Bharat Diamond Bourse 259 ITR 280 (SC)
House Property

5. A company was formed with an object of dealing in properties. It had constructed some properties and during the year under consideration, received rental income by letting out those properties. It was held that the rental income so received should be assessed under the head “Income from House property” only. – Chennai Properties and Investments Ltd - 266 ITR 685 (Mad)
Profits and Gains of Business or Profession

Subsidy

6. Assessee was asked to provide employment opportunity to the poor and weaker sections in its undertaking.  For this purpose, State government awarded subsidy to the assessee based on the employment opportunities provided by the assessee.  Subsidy so received is a capital receipt and not chargeable to tax.  – CIT Vs. Kanyakumari District Co-operative spinning Mills Limited 264 ITR 684 (Mad)
Method of Accounting

7. Assessee paid customs duty and excise duty.  However, these payments are not routed through profit and loss account.  It is not a bar for claiming the payment as deduction u/s.  43B.  Assessee can claim these deductions by filing income adjustment statement before the assessing officer – Chemical and Plastics India Ltd Vs. CIT 260 ITR 193 (Mad)
8. Assessee follows net method for modvat (cenvat).  Value of raw materials was accounted at purchase price minus modvat credit.  Valuation of unconsumed raw materials and work-in-process at the end of the year was made at net method.  Assessing officer values the closing stock alone at gross method and adds the modvat credit on closing inventories to income.  Method adopted by the assessing officer is not consistent with principles of accountancy.  Addition is not sustained – CIT Vs. Indo Nippon Chemicals co.  Limited 261 ITR 275 (SC)
Business Deductions

9. The assessee was carrying on arrack business.  He incurred certain expenditure in helping the excise authorities in organizing raids to reduce the illicit trade. Such expenses are held as allowable expenses.  – CIT Vs. A. Janardhana Shetty 173 CTR 252 (Kar)
10. The assessee was engaged in the manufacture of papers.  The assessee discharged the untreated water from its factory to the adjoining lands owned by it.  The assessee used those lands for growing crops.  The assessee claimed the entire expenses including expenses incurred for growing crops as expenses incidental to the business.  But it was held that a portion of expenses incurred for discharge of effluent shall alone be considered as expenses incidental to the business and not the entire expenses – CIT Vs. Sun paper Mills Limited 173 CTR 464 (Mad)
11. The assessee-company invited the chairman and managing director of foreign collaborator to India for a business trip.  They both came with their spouse.  Revenue contended that the travel expenses of the spouse of the key personnel of the foreign collaborator borne by the assessee company is non business expenses.  Madras High court has held that traveling expenses of chairman and managing director of the foreign collaborator with their wives is deductible as business expenditure – Sundaram Clayton Limited 16 CTR 322 (Mad). In the same context, in another case, Honourable Madras High court has also held that the amount of expenses incurred towards the travel expenses of the spouse of the managing director shall be chargeable to tax in the hands of spouse by virtue of section 2(24)(iv) of the I T Act, 1961. – Smt. Surekha P. Kothari 267 ITR 406 (Mad)
12. Assessee incurred expenditure for the purpose of bringing drinking water to the locality and for aiding the local school. It was held that these expenses are for gaining goodwill of the local community and allowable as business deduction. – Madras Refineries Limited 266 ITR 170 (Mad)
Expenses not deductible

13. Any share issue expenses, fees paid for increase in the authorised share capital etc, incurred either voluntarily or on account of direction by government to increase the capital of the company will be considered as capital expenditure – CIT Vs. Kodak India Ltd. 253 ITR 445 (SC). Even if the share issue was made to raise working capital, the expenses shall be regarded as the one of capital in nature – BSL LTD 267 ITR 754 (Cal). However debenture issue expenses are covered u/s. 37 and not under section 35D – CIT Vs. East India Hotels Limited 171 CTR 614 (Cal)
14. Assessee took over the business of the vendor as a going concern. At that time, no provision for gratuity liability was made in the books. Subsequently, the assessee settled the gratuity to the eligible employees. The AO disallowed that portion of the gratuity attributable for the predecessor. It was held that the gratuity liability subsequently paid for the services rendered by the employees to the predecessor firm is nothing but a part of consideration for purchase of business and being expenditure of capital in nature not allowable as business deduction.– CIT Vs. Hooghly Mill Co. Ltd 266 ITR 257 (Cal) On the same analogy, in another case, it was held that the income tax liability of the predecessor settled by the successor of the business not eligible for deduction. – Himson Textile Engg Industries Private Limited 267 ITR 612 (Guj)
15. Assessee constructed the building in violation of the rules prescribed by the local authority. Every year, along with municipal tax, compounding fee for condoning the violation of the rules regarding construction was also paid. It was held that such compounding fees paid shall not be allowable as business deduction. – Mamta Enterprises 266 ITR 356 (Kar)
Deemed Profit

16. In one year, the assessee reverses its outstanding liability to the profit and loss account.  However, in respect of the said liability, the assessee does not obtain any deduction in the assessment of any earlier years.  Then such remission or cessation of the liability shall not attract section 41(1).  Hence, the same cannot be taxed in the hands of the assessee.  – Mahindra & Mahindra Ltd 128 TAXMANN 394 (Bom) & Chetan chemicals P Ltd 267 ITR 770 (Guj)
Depreciation
17. Assessee carried out the trial run in May 1992. During the trial run assessee found out certain defects and carried out repairs. Regular commercial production was from October 1992. It was held that since the assessee had carried out the trial run in May 1992 itself, it is entitled to 100 % of the normal depreciation and not 50 % thereof. (CIT V Vindhyachal Distilleries P Ltd 272 ITR 583 (MP)
Capital Gains

18. An assessee obtains a power of attorney in his favour for dealing with an immovable property.  In addition, he obtains possession over the property in pursuance of agreement of sale.  On the strength of the power of attorney executed in his favour, he disposes the property.  Capital gains shall be levied in the hands of the Power agent only.  – Assam Vegetables and Oil Products Ltd 264 ITR 67(Gau)
19. In one previous year, the assessee executed a deed describing it as mortgage by conditional sale, giving there under the right to the mortgagee to foreclose the mortgage in the event of mortgagor failing to repay the debt. The time limit for honouring the commitment expired in the subsequent year. In the assessment of the assessee, the assessing officer is of the view that the transfer had taken place in the year of creating the mortgage itself and accordingly he computed the capital gains in that year itself. But it was held that the year in which the foreclosure takes place shall be considered as the year of transfer. – CIT Vs. Chandulal Kamdar 121 TAXMANN 251 (Mad)
20. Assessee is in receipt of money upon liquidation of the company.  Section 46(1) clearly overrides that this is not amounting to transfer of shares of the company by the shareholder to the liquidator.  However, section 46(2) taxes the same in the hands of the shareholder.  Transfer of a capital asset is the primary condition to be satisfied for availing the benefit of section 54 series.  As there is no transfer involved in this case, the assessee is not entitled for the benefit u/s. 54E(presently 54EC) –  CIT Vs. Ruby Trading Co. (P) Ltd 259 ITR 54 (Raj)
21. An asset was used for the business of the assessee for some time.  Deprecation was claimed in respect of that asset.  The assessee discontinued his business.  Subsequent to the discontinuance, the assessee disposes the said asset.  It was held that section 50 is applicable even in this case. – CHHABRIA TRUST 80 TTJ 861 SB (Mum)
22. Assessee entered into an agreement for purchase of property and paid certain advance money also. Subsequently the seller was unable to sell the property. As per the agreement, the assessee was conferred with the right of specific performance. Assessee received money for giving up the right of specific performance. It was held that the amount so received was chargeable to tax under the head capital gains and amount originally paid as advance shall constitute the cost of acquisition. – K R Srinath 268 ITR 436 (Mad)
Power of Authorities

23. For the purpose of initiation of search, there must be valid information to provide for reason to believe that person in possession of money or other asset will not disclose the same. Mere information from CBI that cash was found in possession of individual is not valid information for the purpose of authorising search. Search based on such information and consequent block assessment is invalid. – Union of India Vs. Ajit Jain 260 ITR 80 (SC) 
24. Reason to believe that the assessee had not disclosed or would not have disclosed income or property must exist at the time of initiation of the search. Subsequent event cannot make good the deficiency found at the time of initiation of search. Assets or incriminating documents found during the course of search cannot validate or justify an invalid search. In such cases, the action taken u/s 132 was declared illegal and seized assets were ordered to be returned. – Dr. Mrs Anita Sahai 266 ITR 597 (All)
25. Section 133(6) enables certain income tax authorities to call for information. Even if there is no proceeding pending against the assessee, the provisions of this section can be invoked provided required permission is obtained from DIT or CIT – Karnataka Bank Limited Vs. Secretary to Govt. of India and Ors. 255 ITR 508 (SC)
Firm & Company

26. In a firm there were only two partners. Upon the death of one of the partners, the surviving partner had taken the legal heir of the deceased partner and continued the business of the firm. According to Revenue, upon the death of one partner, the firm stood dissolved and accordingly it brought to tax the capital gains u/s. 45(4). But it was held that in case of partnership firm, section 45(4) applies only when the real distribution takes place and not in the year of dissolution of the firm. – CIT Vs. Vijayalakshmi Metal Industries 177 CTR 43 (Mad)
27. Section 179 enables the Assessing Officer to recover the arrears of the private limited company from its directors. It was held that such a recovery could be effected only when there is a finding recorded by the Officer that tax for the relevant period cannot be recovered from company. – Dipak Dutta 268 ITR 302 (Cal)
Assessment Procedure

28. When regular assessment procedure is initiated by issuing notice u/s. 143(2), intimation u/s. 143(1)(a) cannot be served thereafter. – CIT Vs. Gujarat Electricity Board 260 ITR 84 (SC)
29. For a particular assessment year, intimation was issued. Thereafter a notice u/s143(2) for scrutiny assessment was served. When the scrutiny assessment was in progress, a notice u/s. 154 was issued to rectify the intimation passed u/s. 143(1)(a). It was held that in these circumstances notice issued u/s. 154 is not valid. – CIT Vs. Arihant Industries Limited 255 ITR 458 (P&H) & C.E.S.C Ltd Vs. DCIT & Ors. 262 ITR 243 (Cal)
30. Proviso to section 147 does not empower revenue to make reassessment after elapse of four years 

a) When there is no failure on the part of the assessee to file return of income u/s. 139 or 142 

b) When there is no failure to disclose material facts necessary for assessment, and

c) When the assessment was completed u/s. 143(3) or sec. 147.

Where the return of income was filed, assessment was completed u/s. 143(3)/147 and there is no failure on the part of the assessee to disclose material facts necessary for assessment, there cannot be reassessment proceedings after elapse of four years. – CIT Vs. Foramer 129 TAXMANN 72 (SC) & Oil and natural gas corporation limited 262 ITR 648 (Uttaranchal) 
Appeals And Revision

31. According to section 249(4), an appeal filed by the assessee shall not be admitted unless tax payable on income returned was paid.  The assessee does not challenge the quantum appeal.  However, he challenges the penalty appeal.  It was held that even to maintain penalty appeal, tax on the income returned should have been paid. – CIT v SMT. G.A.Samanthakamani 259 ITR 215 (Mad) 
32. Assessee filed a rectification petition to the Appellate Tribunal. ITAT dismissed the rectification petition of the assessee. Assessee filed an appeal before the High Court. It was held that the original order passed by the ITAT alone is appealable and not the one rejecting the rectification petition. Chem Amit V ACIT 272 ITR 397 (Bom)
33. Assessing officer passes order based on the decision rendered by the jurisdictional high court.  Revenue does not challenge the order of High Court before Supreme Court.  On the same issue another High Court gives a contradictory verdict.  The Supreme Court upheld that contradictory decision rendered by another High Court.  CIT (Admin) cannot assume jurisdiction u/s. 263 as in some other appeal the Supreme Court has indirectly reversed the order of the jurisdictional High Court. – CIT Vs. G.M.Mittal Stainless P Limited 263 ITR 255 (SC)
34. When enhanced compensation is paid to the parties, interest is also paid for the belated settlement of enhanced compensation. Such interest is to be spread over the period for which interest is computed. For the purpose of working TDS u/s. 194A, each year is to be taken separately and tax has to be deducted at the applicable rate. – Shankar and Ors. Vs. Union of India and Ors. 260 ITR 284 (Del)
Tax Deducted At Source

35. A company is engaged in ship breaking business. It purchased a ship. Usance interest paid to non-resident at the time of settling the price for purchase of ship. Such usance interest is considered as interest and since payment to non-resident is made, section 195 is applicable. Since no tax deducted u/s. 195, the usance interest is not allowable as deduction while computing the income – CIT Vs. Vijay Ship Breaking Corporation 261 ITR 113 (Guj).  Taxation Laws (Amendment) Ordinance 2003 nullified this decision by introducing an explanation (Explanation 2) to section 10 (15)(iv) retrospectively from 01.04.1962.

36. Stamp vendors are getting the stamp papers from government at a discount. The discount amount cannot be categorized as commission or brokerage within the meaning of section 194H. Hence, there is no need to deduct the tax at source in respect of the discount earned by the stamp vendors. Ahmedabad Stamp Vendors Association Vs. Union of India 257 ITR 202 Guj)
37. Section 206C of the Act provides for collection of tax in respect of forest produce. But it does not extend to the agricultural produce cultivated by the assessee in the forest.– Andrapradesh Forest Development Corporation Ltd V ACIT 272 ITR 245 (AP) 
38. A company has engaged in chit business introduced prize schemes through which it distributed prizes to the prompt payment subscribers. It was held that such prize schemes would not be regarded as lottery and hence provisions of section 194B is not applicable – Cannan Kuries and Loans (P) Ltd V ITO 272 ITR 534 (Ker)
Settlement Commission

39. In the order of settlement, Settlement commission already granted waiver of interest chargeable u/s 234B. But in the decision of Anjum M.Gaswala’s case, Honourable Supreme Court has held that Settlement commission does not have unconditional power to grant waiver of interest leviable u/s 234B. Settlement commission started issuing notice u/s. 154 to withdraw the waiver granted already. This is a contentious issue. In some cases, it was held that the settlement commission cannot try this issue u/s. 154 – Capital Cables (India) P Ltd 267 ITR 528 (Del). But in some other cases, it was held that the Commission has the power to rectify its order u/s. 154 – AOP of Sanjaybhai R Patel 267 ITR 129 (Guj)
Penalty & Prosecution

40. When statement recorded during the course of search contains the admission on concealed income, explanation 5 to section 271(1)C provides for immunity.  Such immunity is available even after the income was detected by the department during the search – CIT Vs. Chhabra Emporium 264 ITR 249 (Del) 
41. During the course of search proceedings, the assessee declares undisclosed income as well as the manner in which he earned that income. Since the income was relating to the earlier years in respect of which returns were already filed, the assessing officer refused to invoke explanation 5 to section 271(1)(c) giving immunity from penalty. It was held that explanation 5 is applicable even in respect of income earned in the earlier years and penalty cannot be imposed – CIT Vs. S D V Chandru 266 ITR 175 (Mad)
42. Assessee did not file tax audit report along with the return of income. Assessing officer issued notice for levy of penalty u/s 271B. But the said notice did not contain the signature of the officer. It was held that this was not a curable defect u/s. 292B and the notice was declared invalid. Since the notice was invalid, entire proceedings were invalid and no penalty could be levied u/s. 271B. – Aparna Agency P Ltd 267 ITR 50 (Cal)
43. Assessment proceedings are different from penalty proceedings.  Merely because there were additions / disallowances in the assessment proceedings, penalty cannot be imposed u/s. 271(1)(c). For imposing penalty, AO must reach independent satisfaction that there has been concealment of income. – CIT Vs. Super Metal Re-rollers 265 ITR 82 (Del)
Others

44. While collecting the interest tax from the parties, bankers were collecting money by rounding off the rate, which has resulted in collection of more tax by 0.25% of tax.  A public interest litigation was filed in the Supreme Court against this unjust collection. It was held that the collection of tax more than what was legislated would be clearly against the law. It was further held that neither executory nor people administering the law can collect some thing more than what was authorised under the law. – Indian Banks’ Association v Devkala Consultancy Service 267 ITR 179 (SC)
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