	COMPANY LAW

	 

	Meaning And Nature Of A Company. 

Meaning:
A company may be define as a voluntary association of persons who have come together for carrying on some business and sharing the profits there from. 

Prof. Haney:

A company is an artificial person created by law, having separate entity with perpetual succession and a common seal. 

Justice James: 

A company is an association of persons united for a common object. 

Nature and characteristics: 
· The company is a voluntary association of persons. 

· Separate legal identity. 

· Perpetual succession. 

· Transferability of shares - Freely transferable. 

· Limited Liability of person up to nominal value of shares held by them. 

· Entitled to hold property in its own name. 

· Capacity to sue and be sued. 

· Centralized and democratic governance. 

Is company a Citizen ? 

Although company is regarded a legal person (though artificial), it is not a Citizen either under the Constitution of India or the Citizenship Act,1955. 

The Supreme court of India in State Trading corporation of India Vs. C. T. O.(1963) held that a corporation can not have a status of citizen under the constitution of India.

R. C. Cooper Vs Union Of India : 

Bank Nationalisation case Supreme Court held that an individual's rights is not lost by reason of the fact that he is a shareholder of the company. 

Bennet Coleman Co. Vs. Union Of India : 

Fundamental rights of shareholders are not lost when they associate to form a company.



Company is distinguished from other associations of persons. 

 Distinction between company and a partnership : 
· Company is a distinct legal person A partnership is not distinct from the several person who compose it. 

· In a company the property is belongs to the Co. and not to the individuals comprising it. In a partnership, the property of a firm is the individuals comprising it. 

· Creditors of a company can proceed only against the Co. and not against its members. 

· Creditors of partnership firm are creditors of individual partners. 

· Members of the company are not its agents. Partners are the agents of the firm. 

· A partner can not contract with his firm, whereas a member of a company can. 

· Companies shares are ordinarily transferable. Whereas a partner can not transfer his share without the consent of other partner. 

· A company being creature of law can only be dissolved as laid down by law. A partnership firm is the result of agreement and dissolved at any time by agreement. 

Distinction between a Company and Hindu joint family business : 
· A Company consists of heterogeneous member. Where H. U. D. F. consists of Homogeneous members. 

· In a H. U. D. F. sole authority to 'Karta'. There is no system in the Company. 

· A person become member of H. U. D. F. by virtue of birth. There is no provision to that effect in Company. 

· No registration is required for HUF Registration of a Company is compulsory.

· Distinction between a Company and Club: 

· A Company is a trading Association. Club is non - trading association.

Distinction between a Company and Club:
· A Company is a trading Association. Club is non - trading association. 

· Registration of company is compulsory. Registration of a club is not compulsory. 

Corporation or Body Corporate: 

A term 'body corporate' is wider in scope than the term company. Body corporate refers not only company incorporated in India but also foreign 

Companies and other foreign bodies corporate it includes : 

· Public financial institution. 

· Nationalised Banks 

· Corporation form under Act of parliament.

It also includes company incorporated outside India but does not include 

· A corporation sole 

· A corporative society registered under any law relating to Co-operative Societies Act. 

· Any other body corporate not being a Co. which the central govt. may by notification in the Official Gazette, specify in this behalf. 

Supreme Court in Board of Trustees Vs. State of Delhi, A. I. R. 1962 A society registered under the Societies Registration Act does not come within the purview of 'body corporate'

Advantages of Incorporation:
· Corporate personality.

· Limited liability. 

· Perpetual succession. 

· Transferable shares. 

· Restriction on purchase by a Co. of its own shares.(amended by section 77A) 

· Separate property.

· Capacity to sue. 

· Flexibility and autonomy. 

Disadvantages of Incorporation: 
· Formalities and Expenses 

· Corporate disclosures. 

· Separation of control from ownership. 

· Greater social responsibilities. 

· Greater tax burden. 

· Detailed winding up procedure which is expensive and time consuming. 

Corporate Veil: 

When a company is formed and registered under the Companies Act the Co. acquires an independent legal entity distinct from the members. This principle of separate legal entity was established in the Famous Case Saloman Vs. Saloman Co. ltd. Thus, when a co. is incorporated all dealings are with the co. and all persons behind the company and all persons behind the co. are disregarded however, important they may be. This means that there is a Veil drawn between the company and its member.

Lifting or piercing the corporate veil: 

It means identification of a company with its members and when this veil is lifted, the individual members may be held liable for its acts wherever necessary for the courts to pierce the corporate veil and look to the person who are in fact the real beneficiaries. 

Statutory Recognition of lifting of corporate veil: 

The Companies Act, 1956 itself contains some provisions which lift the Corporate veil to reach the real forces of action. 

Section 45

Members are severally liable for debts

Section 147 

Publication of name by company.

Section 212

B/s. of holding co. to include certain particulars as to its subsidiaries

Section 247 

Investigation of ownership of co.

Section 542

Liability for fraudulent conduct of business.



Lifting of corporate Veil under judicial interpretation: 

· For preventing fraud or improper conduct: Gilford Motor Co. Vs. Horne - A former employee of a co. coveted not to solicit its customers. He formed a co. which undertook solicitation. The co. so formed by the former employee was restrained by the court. 

· Company acting as agent of shareholders: Re. R.G. films ltd. 

· Where the doctrine conflicts with public policy When the corporate veil conflicts with public policy the court lifts the veil for protecting the public policy. Connors Bros. Vs. Connors. 

· For determining the character or status of a Co. Company is owned or controlled by enemies of the country. Daimler co. ltd. Vs. Continental and Rubber co. ltd. 

· For protection of Revenue - If a co. is used as a means to evade tax, the courts may dis-regard the corporate veil. Commissioner of Income Tax Vs. Meenakshi mills Ltd. A.I.R. 1967. Re Sir Dinshaw Manakjee Petit, A. I. R. 1927 The court decided to dis-regard the corporate entity as it was being used for tax evasion. 

· Where company is used as a medium to avoid welfare legislation. It was found that sole purpose for the formation of the new co. was to use it as a device to reduce the amount to be paid by way of bonus to workmen; the supreme court up hold the piercing of the veil. [Workmen of associated rubber Industry ltd. Vs Associated rubber Industry Ltd., 1986] 

· In quasi Criminal cases, the courts have sometimes applied the doctrine. 

Personal Liability of directors or members in the following cases : 
· Reduction of membership beyond the statutory minimum Sec.45 Minimum no. of members For public co. - 7 members. For Private co. - 2 members. 

· Mis-description of the co., Sec.147 The name of co. should be fully and properly mentioned in all documents, instruments etc. If name of the company not properly mentioned then person signing the documents liable. 

· Holding, Subsidiary company, (Sec.212 - 214) A holding co. is required to disclose to its member the accounts of its subsidiary. 

· Fraudulent trading Sec. 542 

· Failure to return application money, (Sec.69) If the application money is not repaid within 130 days in case where minimum subscription is not received 6. Mis - representation in prospectus.(Sec.62) Mis - representation in prospectus.(Sec.62)

· Non - payment of Tax. 

· Ultra vires acts: Hence, if act is ultra vires directors shall be personally liable and the directors and the co. does not ratify their acts. 

· In all the above case the corporate veil shall be pierced and the members can not take shelter behind the corporate veil. 

Illegal Associations: 

An un incorporated company, association or partnership consisting of large number of person is declared illegal. 

 An illegal association 

·  cannot enter into any contract 

·  cannot sue - any member, or outsider, not even if the company is subsequently registered 

·  cannot be sued by outsiders 

·  cannot be wound up by order of Court 

Sec.11 - Prohibition of association and partnerships exceeding certain numbers. 

  Prohibition of Association and partnership exceeding certain number. 

· No company, association or partnership consisting of more than ten persons purpose of carrying on the business of banking. 

· No company association or partnership consisting of more than 20 person shall be formed for the purpose of carrying on any other business that has for its object the acquisition of gain by the co. 

· This section is not apply to joint family. 

· Every member of a co. is personally liable for all liabilities incurred in such business. 

· Every person who is a member of a co. in contravention of this section shall be punishable with fine which may extend to Rs.1000/- 


