Contract - Elements of a Contract



Contract: the elements of a contract
The first step in a contract question is always to make sure that a contract actually exists. There are certain elements that must be present for a legally binding contract to be in place.

The first two are the most obvious:

· An offer: an expression of willingness to contract on a specific set of terms, made by the offeror with the intention that, if the offer is accepted, he or she will be bound by a contract.

· Acceptance: an expression of absolute and unconditional agreement to all the terms set out in the offer. It can be oral or in writing. The acceptance must exactly mirror the original offer made. 

· A counter-offer is not the same as an acceptance. A counter-offer extinguishes the original offer: you can’t make a counter-offer and then decide to accept the original offer! But…

· A request for information is not a counter-offer. If you ask the offeror for information or clarification about the offer, that doesn’t extinguish the offer; you’re still free to accept it if you want.

It is very important to distinguish an offer from an invitation to treat – that is, an invitation for other people to submit offers. Some everyday situations which we might think are offers are in fact invitations to treat:

· Goods displayed in a shop window or on a shelf. 

· When a book is placed in a shop window priced at £7.99, the bookshop owner has made an invitation to treat. 

· When I pick up that book and take it to the till, I make the offer to buy the book for £7.99. 

· When the person at the till takes my money, the shop accepts my offer, and a contract comes into being.

· Adverts basically work in the same way as the scenario above. Advertising something is like putting it in a shop window.

· Auctions: 

· The original advertising of the auction is just an invitation to treat.

· When I make a bid, I am making an offer.

· When the hammer falls, the winning ‘offer’ has been accepted. The seller now has a legally binding contract with the winning bidder (so long as there is no reserve price that hasn’t been reached)

N.B: an offer can be revoked at any time before it is accepted, so long as you inform the person you made the offer to that the offer no longer stands.

· Consideration: each party to the contract must receive something of value.

This is best illustrated by an example: suppose I promise to give you my watch, but you don’t give me anything in return. If I break my promise and keep my watch, you can’t then go to court and make me give it to you. The contract isn’t legally binding: you didn’t give me any consideration for my promise.

So put simply, consideration is the price paid for the other’s promise.

There are four legal maxims that apply to consideration:

· Consideration must move from the promisor;

· Consideration need not move to the promisee;

· Past consideration is not good consideration;

· The consideration given must be sufficient, but it need not be adequate.

The detail isn’t necessary here, but there is a separate note on them if you’re interested.

· Intention to create legal relations: if my brother offers me a lift to London, and I say I’ll contribute to the cost of the petrol and then don’t, there isn’t necessarily a binding contract that he can sue me under. If the arrangement is an informal, social one, then my offer to pay for petrol probably wasn’t made with the intention of being legally bound (see the definition of ‘offer’ above).

In general, arrangements of a social nature are presumed not to be legally binding, whilst commercial arrangements are presumed to be intended as binding contracts. Of course, these presumptions can always be rebutted in court by producing evidence to the contrary.

	Contract: express and implied terms 

How are terms incorporated into a contract? At first it looks like a silly question, because we’d usually expect them to be explicitly included in the contract. Express terms are terms that have been specifically mentioned and agreed by both parties at the time the contract is made. They can either be oral or in writing.

However, sometimes a term which has not been mentioned by either party will nonetheless be ‘included’ in the contract, often because the contract doesn’t make commercial sense without that term. Terms like this are called implied terms, and there are two main types:

· Terms implied by statute: the Sale of Goods Act 1979. The key provisions are:

· Section 12: the person selling the goods has to have the legal right to sell them.

· Section 13: if you’re selling goods by description, e.g. from a catalogue or newspaper advert, then the actual goods have to correspond to that description.

· Section 14: the goods must be of “satisfactory quality” – that is, they should meet the standard that a reasonable person would regard as “satisfactory”. Also, if the buyer says they’re buying the goods for a particular purpose, there’s an implied term that the goods are fit for that purpose.

· Section 15: if you’re selling the goods by sample – you show the customer one bag of flour and they order 50 bags – then the bulk order has to be of the same quality as the sample.

· Terms implied by the courts…

· As a matter of fact. Something that’s so obviously included that it didn’t need to be mentioned in the contract. If I agree to pay you £50 for a lawnmower, it probably wouldn’t occur to us to write down that we mean fifty pounds sterling, as opposed to any other sort of pound. That’s obvious to both of us. (Beware of this point – it has to have been obvious to both parties – it’s not enough to show that one party thought it was included, or that the contract would have been more reasonable with the added term.)

· As a matter of law. This is about general considerations of public policy – the courts are laying down, as a matter of law, how the parties to certain types of contract ought to behave. For example, in one case, the courts held that landlords of blocks of flats ought to keep the communal areas (lifts, stairs etc) in a reasonable state of repair – so that term was implied into the rental contract.

· Customary terms. Some terms are generally known to be included in contracts in a particular trade or locality. Amongst bakers, “one dozen” means thirteen – they don’t have to include terms in every contract specifying that.

Do note that any of these terms implied by the courts can be excluded with an express term. If a bakers contract has a clear term in it that says “one dozen means twelve for the purposes of this contract”, then the courts can’t say that a dozen has to equal thirteen!

	

	

	

	


Contract: Representation & Terms 
Not everything that’s said during the negotiations for a contract end up being actual terms of the contract; some information only amounts to a representation.

Suppose you buy a car from a second-hand car dealer. He tells you the car has alloy wheels. You buy it, but you later discover the wheels aren’t alloy, and they’re starting to rust. If the car having alloy wheels was a term of the sale contract, then clearly the dealer has breached the contract and you can sue him. But if it was just a representation, you might have more difficulty suing him.

Remember, if it’s a term, the buyer always wins and always gets damages!

These four factors can help us distinguish between a term and a representation:

· Relative knowledge. Does one party have expert knowledge of the subject matter? In our example, if a car dealer tells you something about a car, it’s more likely to be a term; but if you tell the dealer something, it’s more likely to be a representation.

· Reliance. Did one party obviously rely on what was said when they entered into the contract? If you were particular about wanting a car with alloy wheels, if you told the dealer that and if you made it clear you were buying the car because of its alloy wheels – then it’s more likely to be a term of the contract.

· The strength of the statement. If it’s strong, it’s more likely to be a term (unless both parties understood that it wasn’t!). In one well-known case, the seller said, “there’s no need to inspect the horse, I assure you it’s a good horse”. That’s a pretty strong statement, and the court held it to be a term of the contract.

· Timing. Did the statement immediately precede the making of the contract? If the seller said “this car has alloy wheels” and you immediately said “I’ll buy it right now”, then the alloy wheels are more likely to be a term of the contract.

Do remember that these factors are only guides – they’re not intended to be decisive. You have to decide each case on its own facts. Lord Moulton said in 1913 that “the intention of the parties can only be deduced from the totality of the evidence, and no secondary principles of such a kind can be universally true”.

Also note that if the parties have produced a written contract, then that document probably contains all the terms of the contract; statements excluded from that document are more likely to be representations. A written contract definitely can’t be contradicted by evidence of prior oral or written statements.

Contract: frustration 

If a contract is made, and for whatever reason it later becomes impossible to for one party to perform their obligations, then we need to think about frustration. Be careful to note that frustration is about subsequent impossibility; if a contract was impossible to perform right from the outset, then the issue is one of mistake and not frustration!

You should first establish whether or not the particular situation in question has been expressly provided for in the contract. Such a provision is called a force majeure clause. For example, a contract for the sale of some goods being imported by sea might say, “in the event of the cargo being lost at sea, this is what happens…”. A force majeure clause is only valid if the provision is full and complete – that is, it has to be specific about what risk is being provided for.

If there isn’t a force majeure clause, then we need to look at the three sorts of frustration established in case law:

· Supervening illegality.  Since the contract was made, a new law has made it illegal to carry it out! The best example is Avery v Bowden (1856), in which a ship was supposed to pick up some cargo at Odessa. With the outbreak of the Crimean War, the government made it illegal to load cargo at an enemy port, so the ship couldn’t perform its contract without breaking the law. The contract was therefore frustrated.

· Further performance rendered impossible. Two key reasons:

· Destruction of the subject matter: e.g. I agree to sell you my house, but then my house burns down.

· The non-availability of a party, due to death, illness, or other exceptional circumstances. E.g. you hire a famous band to play at a party, but the lead singer is taken ill and can’t perform.

· The nature of the contractual obligations becomes significantly different from what was agreed:

· The non-occurrence of an event which formed the basis of the contract. A slightly bizarre example: in 1901, a coronation procession was organised for King Edward VIII, but it had to be cancelled at the last minute because the King was ill. Someone had hired a flat for the day from which to view the procession. He refused to pay the day’s rent, because he said the contract had been frustrated. The court said he was right: the whole point of hiring the room was to watch the procession; if the procession wasn’t going to happen, then there was no benefit to be gained from hiring the room!

· Government intervention of some sort, which makes it unreasonable for the parties to carry on with the contract.

There are some points to be careful of here:

· A contract isn’t frustrated just because it’s become more difficult or expensive to perform. That’s a risk that you take when you enter into a contract. We’re looking for some sort of physical impossibility.

· The supervening event must be beyond the control of both parties.

· The event must be unforeseeable by both parties.

The legal effects of frustration
· At common law: the contract is automatically brought to an end at the time of the frustrating event.

· The relevant statute is the Law Reform (Frustrated Contracts) Act 1943. It only applies where there’s no express provision in the contract for what happens if it’s frustrated. The key provisions are:

· If some sort of pre-payment or deposit has been made, the buyer can get that pre-payment back, minus any expenses incurred by the seller.

· If the contract has already been partly performed, it’s a bit more complicated. You have to pay for any benefit you’ve already received. Suppose the contract is for a complete garden makeover, and at the time of the frustrating event, the contractor has already installed a swimming pool in your garden. You have to compensate the gardener for the expenses he’s incurred in installing your pool.

 

Contract: exemption clauses and unfair terms 

Sometimes a party to a contract will include a term designed to exclude or limit his liability in the event of a breach of contract. Such a term might read “X plc is not liable for any property damage however caused”, or “X plc will only accept liability up to the amount of £50”.

This might be a problem if one party is, for example, a big company, and the other is an ordinary customer: the parties have unequal bargaining power, so the stronger party might be able to take advantage of the weaker party. The ordinary customer is in no position to start negotiating with the sales assistant at the till!

The law does its best to level the playing field here. If a party is trying to rely on an exemption clause, they have to show that the other party specifically agreed to it at the time the agreement was reached.

We also have the Unfair Contract Terms Act 1977, the main provisions of which are:

· You can’t exclude liability for personal injury or death which results from your negligence.

· Exemption clauses have to be reasonable. If the court thinks the term in question is unreasonable, that term will be void.

· You can’t exclude liability for defective goods supplied to a consumer (that is, a non-business user).

· Contracts can’t be altered unilaterally, i.e. without the agreement of the other party.

In case you’re wondering what “reasonable” means here, the Act actually tells us in section 11: the term must be “a fair and reasonable one to be included having regard to the circumstances which were, or ought reasonably to have been, known to or in the contemplation of the parties when the contract was made”. Clear as mud? Again, it comes down to making a judgement on the specific facts of each case.

Standard form contracts 
Businesses often use pre-printed contracts that specify the terms of the business issuing it. For example, order forms might have the standard contract terms printed on the back. If you buy a book from Amazon, the company’s terms are available for you to read, but they’re not open to negotiation.

This does make commercial sense: a business can’t be expected to conduct negotiations with each of its customers and draw up a special contract for each of them. But these standard documents are often difficult for customers to understand. They might end up being bound by terms they didn’t know existed.

So, what happens if a company puts an exclusion clause in its standard contract? Can the customer really be said to have agreed to the term?

Thankfully, we have the Unfair Terms in Consumer Contracts Regulations 1999, which protect consumers from unfair standard terms in contracts. If the courts think a term is unfair, then it’s not binding on the consumer.

In this context, an “unfair” term is essentially one that puts undue burdens on the consumer, or seeks to reduce his or her statutory rights. The Regulations put it like this:

“A contractual term which has not been individually negotiated shall be regarded as unfair if, contrary to the requirement of good faith, it causes a significant imbalance in the parties’ rights and obligations arising under the contract, to the detriment of the consumer.”

Again, it’s not that clear, but don’t worry about the detail – it’s the general principle that’s important!

 

