



Economic and Labour Law
Q.1
Write short notes on Industrial License and Industrial Entrepreneur’s Memorandum

Industrial License
• Industrial license is written permission by the Government to an industrial undertaking to manufacture specified articles.
• In terms of Section 11 of the Industries (Development) Regulation Act, 1951, no person or authority other than Central Government, shall establish any new industrial undertaking without a license from the Central Government. The license may contain such conditions including in particular, the location and size of the undertaking as the Central Government may deem fit.
• A license is required under the following circumstances:
(h) License for Producing or Manufacturing New Articles
(i) License for Carrying on Business After the Revocation of Certificate of Registration
(j) License for Carrying on Business by an Industrial Undertaking to which the Act became applicable
(k) License for Change in Location
(l) License for Effecting Substantial Expansion
Industrial Entrepreneur’s Memorandum
• Industries exempted from obtaining industrial license including existing units undertaking substantial expansion, are required to file an Industrial Entrepreneur Memoranda (IEM) in Part 'A' (Form IEM) with the Entrepreneurial Assistance Unit of the Secretariat of Industrial Assistance (SIA), Department of Industrial Policy and Promotion, Government of India, Udyog Bhavan, New Delhi 110011, and obtain an acknowledgement. No further approval is required.
• Subsequently, immediately after commencement of commercial production, Part 'B' of Form IEM has to be filed.
Q.2
What is COB License?
• Where a small scale industry exceeds the prescribed small scale limit of investment in plant & machinery by way of natural growth
• COB license is also required where exemption granted to Industry from licensing requirements is withdrawn
• Application to Secretariat of Industrial Assistance (SIA), Department of Industrial Policy and Promotion, Government of India.

Q. 3 
Explain the requirement under MSMED Act, 2006 for payment to micro and small enterprises.
Section 15 of the Micro, Small, and Medium Enterprises Development Act, 2006, provides that where any supplier, supplies any goods or renders any services to any buyer, the buyer shall make payment there for on or before the date agreed upon between him and the supplier in writing or, where there is no agreement in this behalf, before the appointed day.
• However, in no case the period agreed upon between the supplier and the buyer in writing should exceed 45 days from the day of acceptance or the day of deemed acceptance.
• Section 16 provides that in case the buyer fails to make payment of the amount to the supplier, the buyer, not withstanding anything contained in any agreement between the buyer and the supplier or in any law for the time being in force should pay compound interest with monthly rests to the supplier on that amount from the appointed day or, as the case may be, from the date immediately following the date agreed upon, at three times of the bank rate notified by the Reserve Bank.
• Schedule VI to the Companies Act requires disclosure in the Accounts of the dues by a co. to a small or a micro enterprise
Q.4
Write short notes on Special Economic Zones, IEC Code and Focus Product & Focus Market Scheme.

Special Economic Zones
• Special Economic Zone (SEZ) is a specifically delineated duty free enclave and shall be deemed to be foreign territory for the purposes of trade operations and duties and tariffs.
• There were 19 SEZ’s existing prior to the notification of the SEZ Act, 2005, inter alia including Santa Cruz (Maharashtra), Cochin (Kerala), Kandla and Surat (Gujarat), Chennai (Tamil Nadu), Visakhapatnam (Andhra Pradesh), Falta (West Bengal) Noida (Uttar Pradesh) etc. As on date the total number of operational SEZ’s is 158. 

Major incentives available for the SEZ Unit
• Duty free import/domestic procurement of goods for development, operation and maintenance of SEZ units
• 100% Income Tax exemption on export income for SEZ units under Section 10AA of the Income Tax Act for first 5 years, 50% for next 5 years thereafter and 50% of the ploughed back export profit for next 5 years.
• Exemption from minimum alternate tax under section 115JB of the Income Tax Act.
• External commercial borrowing by SEZ units upto US $ 750 million in a year without any maturity   restriction through recognized banking channels.
• Exemption from Central Sales Tax and Service Tax.
• Single window clearance for Central and State level approvals.
• Exemption from State sales tax and other levies as extended by the respective State     
  Governments.

IEC Code
• The Foreign Trade Policy prohibits export or import by any person without an IEC number unless specifically exempted. An IEC number is granted on application by competent authority in accordance with specified procedure.
• The following categories of importers or exporters have been exempted from obtaining IEC number:
  (a) Ministries / Departments of the Central or State Government.
  (b) Persons importing or exporting goods for personal use not connected with trade or  manufacture or agriculture.
  (c) Persons importing / exporting goods from / to Nepal / Myanmar provided the CIF value of a single consignment does not exceed Indian Rs.25,000.
• An application for grant of IEC number is required to be made in the prescribed form alongwith specified documents, by the Registered/Head Office of the applicant to the Regional authority under whose jurisdiction, the registered office in case of company and Head office in case of others, falls.
• An IEC number allotted to an applicant remains valid for all its branches/divisions/ units/factories as indicated in the format of IEC.
Focus Product & Focus Market Scheme
• Focus market scheme – duty entitlement of 3% of FOB value of exports
• Focus product scheme - duty entitlement of 2% of FOB value of exports
Q. 5
What do you mean by abuse of Dominant position?
Meaning of dominant position – Section 4 of the Competition Act, 2002
· A position of strength, enjoyed by an enterprise, in the relevant market, in India, which enables it to-
operate independently of competitive forces prevailing in the relevant market or
· affect its competitors or consumers or the relevant market in its favour Meaning of abuse of dominant position service.
Meaning of abuse of dominant position
· imposes unfair or discriminatory condition / price in purchase or sale (including predatory price) of goods or
· limits or restricts production of goods / services or technical or scientific development
· indulges in practices resulting in denial of market access
· makes conclusion of contracts subject to acceptance by other parties of supplementary obligations which have no connection with the subject of such contracts
· uses its dominant position in one relevant market to enter into, or protect, other relevant market
Q.6
Explain the provisions of the Competition Act relating to regulation of combinations.

Acquisition of shares / voting rights / control or amalgamation / merger exceeding the below-
Mentioned ceilings attract Sections 5 & 6 of the Competition Act, 2002 -:
	
	Either in India
	 Or Globally 

	
	Assets 
	 Turnover
	 Asset
	 Turnover

	 Jointly, the parties to the acquisition, including the enterprise being acquired have 
	 Exceeding Rs. 1500 crores 
	 Exceeding Rs. 4500 crores 
	 Exceeding 750 million USD including atleast Rs. 750 crores in India 
	 Exceeding 2250 million USD, including atleast Rs. 2250 crores in India 

	 Jointly, the acquiring group, together with the enterprise being acquired have 
	 Exceeding Rs. 6000 crores 
	 Exceeding Rs. 18000 crores 
	 Exceeding 3 billion USD including atleast Rs. 750 crores in India 
	 Exceeding 2250 million USD, including atleast Rs. 2250 crores in India 


• In terms of the said Sections, no person or enterprise shall enter into a combination which causes or is likely to cause an appreciable adverse effect on competition within the relevant market in India and such a combination shall be void.
• Any person or enterprise, who or which proposes to enter into a combination, shall give notice to CCI disclosing the details of the proposed combination, within 30 days of approval of the said proposal by its board of directors or execution of any agreement or other document for acquisition
• No combination shall come into effect until 210 days have passed from the day on which the notice has been given to the CCI or CCI has passed orders, whichever is earlier.
Q.7 
Which combinations are exempted from the purview of the Competition Act?

• Acquisition of not more than 25% shares or voting rights in any company, solely as an investment or in the ordinary course of business.
• Acquisition of further shares or voting rights in cases where the acquirer, prior to acquisition, holds 50% or more shares.
• Acquisition of shares / voting rights / control / assets by one person or enterprise of another person or enterprise within the same group.
• Acquisition of assets not directly related to the business activity of the party acquiring the asset or made solely as an investment or in the ordinary course of business.
• Acquisition of stock–in-trade, raw materials, stores, spares and other current assets in the ordinary course of business.
• Acquisition of shares or voting rights pursuant to sub-division or consolidation of shares, bonus issue or rights issue, not leading to acquisition of control.
• Combinations taking place entirely outside India with insignificant local nexus and effect on markets in India.
• Mergers / amalgamations between holding companies and wholly-owned subsidiary companies
• Increase in shareholding pursuant to buy back of shares, provided the same does not result in acquisition of control.
Q. 8
Write short notes on Bid Rigging, Relevant product market and relevant geographic market.


Bid Rigging
• Agreement between enterprises engaged in identical or similar goods or services
• Has the effect of eliminating or reducing competition for bids
• Or adversely affecting or manipulating the process for bidding
• Some of the common adopted ways of bid rigging
    • Agreement to submit identical bids
    • Agreement as to who shall submit the lowest bid
    • Agreements not to submit bid against each other
    • Agreements on common norms to calculate prices or terms of bid
    • Agreement to squeeze out outside bidders
    • Agreement designating bid winners in advance on a rotational basis
Relevant Product Market
In terms of Section 2(t) of the Competition Act, 2002, Relevant Product Market means a market comprising of all those products or services which are regarded as interchangeable or substitutable by the consumer, by reasons of characteristics of products or services, their prices and intended use.
Relevant Geographic Market
In terms of Section 2(s) of the Competition Act, 2002, Relevant Geographic Market means a market comprising the area in which the conditions of competition for supply of goods or provision of services or demand of goods or services are distinctly homogenous and can be distinguished from conditions prevailing in neighboring areas.

The terms ‘relevant geographical market’ and ‘relevant product market’ have relevance in determination of the agreements being anti competitive, in evaluating combinations and dominance of an enterprise or group. An agreement in the nature of cartel which limits or controls production, supply, market, technical development, investments etc. need to be looked as being anti competitive with reference to relevant market. Similarly agreement to share the market or sources of production by way of allocation of geographical area of market, types of goods or services or number of customers in the market or by any similar way and these need to be interpreted in the context of the definition of relevant geographical market under Section 2(s).
Q. 9
Short note on Competition Commission of India.

• The Competition Commission of India is a body corporate having perpetual succession and a common seal. The Commission has power to acquire, hold movable or immovable property and to enter into contract in its name and by the said name, sue or be sued.
• The Commission consists of a Chairperson and not less than two and not more than six other Members. The Chairperson and the Members are to be appointed by the Central Government.
• Section 8(2) provides that they shall be person of ability, integrity and standing and who has special knowledge of and such professional experience of not less than fifteen years in international trade, economics, business, commerce, law, finance, accountancy, management, industry, public affairs or competition matters including competition law and policy which in the opinion of the Central Government, may be useful to the commission.
• The Chairperson and other Members are to be appointed on whole time basis.
• The Chairperson and every other Member shall hold office as such for a term of five years from the date on which he enters upon his office and shall be eligible for re-appointment. However, the Chairperson or other Members shall not hold office as such after he has attained the age of sixty-five years.
• The Competition Commission of India has been empowered to lay down its own procedure and regulations. It is not bound by the procedure laid down by the Code of Civil Procedure, 1908 but shall have to observe the principles of natural justice and subject to the provisions of the Act.
• The Commission shall have the same powers as are vested in a civil court under the Code of Civil Procedure, 1908 while trying the suit.
Q. 10
Explain the Redressal Machinery under the Consumer Protection Act.
• The Act provides for three-tier quasi-judicial redressal machinery at the District, State and National level for Redressal of consumer disputes and grievances as follows:
   (a) District Forum - value of goods and services upto Rs. 20 lakhs
   (b) State Commission
       • value of goods and services > Rs. 20 lakhs upto Rs. 1 crores
       • Appeals against orders of District Forum
       • Call for records in any consumer dispute pending or decided by the District Forum
   (c) National Commission
       • value of goods and services > Rs. 1 crore
       • Appeals against orders of State Commission
       • Call for records in any consumer dispute pending or decided by the State Commission.
Q. 11
What is the definition of Consumer?
In terms of Section 2(1) (d) of the Consumer Protection Act, 1986, Consumer means any person who
(a) buys any goods for a consideration which has been paid or promised or partly paid and partly promised, or under any system of deferred payment and includes any user of such goods other than the person who buys such goods for consideration paid or promised or partly paid or partly promised, or under any system of deferred payment when such use is made with the approval of such person, but does not include a person who obtains such goods for resale or for any commercial purpose; or
(b) hires or avails of any services for a consideration which has been paid or promised or partly paid and partly promised, or under any system of deferred payment and includes any beneficiary of such services other than the person who hires or avails of the services for consideration paid or promised, or partly paid and partly promised, or under any system of deferred payment, when such services are availed of with the approval of the first mentioned person but does not include a person who avails of such services for any commercial purpose.
Q. 12
What do you mean by deficiency of service?
In terms of Section 2(1)(g) of the Consumer Protection Act, 1986, Deficiency means any fault, imperfection, shortcoming or inadequacy in the quality, nature and manner of performance which is required to be maintained by or under any law for the time being in force or has been undertaken to be performed by a person in pursuance of a contract or otherwise in relation to any service.
Few case laws on the subject:
• Non-delivery of a video cassette by a courier service company resulting in the complainant losing admission in the desired college was held to be deficiency in service as the complainant was put to serious hardship and loss by reason of the neglect of the courier – Skypack Couriers Pvt. Ltd. vs. M/s Anupama Bagla
• In Lucknow Development Authority vs. Roop Kishore Tandon, the failure of a Housing Board to give possession of the flat after receiving the price and after registering it in favour of the allottee was held to be deficiency of service.
• Mere failure to provide nursing and financing facilities to a SSI which consequently became sick was not held to be deficiency in service – Special Machines vs. Punjab National Bank
Q. 13
Explain the Powers of the CG under the Essential Commodities Act?
• Under the Essential Commodities Act, 1955, Central Government is empowered to issue orders for regulating / prohibiting the production / supply / distribution of essential commodities –
  – For maintaining / increasing supplies
  – For securing the equitable distribution and availability at fair prices
  – For securing essential commodity for the defence of India
• Central Government also empowered to issue orders–
  – For regulating production / manufacture of essential commodity
  – For bringing under cultivation any waste / arable land
  – For controlling price at which any essential commodity may be bought / sold
  – For regulating storage / transport / distribution etc. of any essential commodity
  – For prohibiting the sale of any essential commodity
  – For requiring any person holding in stock any essential commodity to sell whole / part of that stock
  – For regulating any class of commercial / financial transactions relating foodstuffs
  – For collecting any information / statistics
  – For entry, search or examination of premises
Q. 14
Explain the concept of seizure and confiscation of essential commodities.
• The expression ‘seize’ means to take possession contrary to the wishes of the owner of the property and that such action is unilateral action of the person seizing. The person from whom anything is seized loses, from the moment of seizure, the right or power to control or regulate the use of that thing. The dictionary meaning of the word ‘seize’ means to lay hold of suddenly or forcible, to take hold of, to reach and grasp, to clutch’.
• ‘Confiscation’ according to Wharton’s Law Lexicon, is condemnation and adjudication of property to the public treasury as of goods seized under the Customs Act. Confiscation, according to Strouds judicial Dictionary, must be an act done in some way on the part of the Government of the country where it takes place and in some way beneficial to that Government, though the proceeds may not strictly speaking be brought into its treasury.
• Section 6A of the Essential Commodities Act, 1955 provides that where any essential commodity is seized, a report of such seizure shall be made, without any unreasonable delay, to the collector of the district or the Presidency town in which such essential commodity is seized.
• The Collector at his discretion, may direct for the production of the seized commodity before him and if he is satisfied that there has been contravention of the order he may pass order for confiscation of (a) the essential commodity so seized, (b) any package, covering or receptacle in which such essential commodity is found, and (c) any animal, vehicle, vessel or other conveyance used in carrying such essential commodity.
• No food grains or edible oilseeds seized from a producer shall, if the seized food grains or edible oilseeds have been produced by him, be confiscated under this section.
• In the case of any animal, vehicle, vessel or other conveyance the owner of such animal, vehicle etc., shall be given an option to pay in lieu of its confiscation, a fine not exceeding the market price at the date of seizure of the essential commodity sought to be carried by such animal, vehicle, vessel, or other conveyance.
• Accordingly, it can be seen that an essential commodity which has been seized, could be confiscated. Therefore, confiscation is an action posterior to the seizure of the essential commodity. A commodity that has not been seized cannot be confiscated. Seizure itself does not imply confiscation
Q. 15
Write short notes on Maximum permissible error and Principal Display Panel.

Maximum permissible error
• As indicated in First Schedule to the Legal Metrology Act, 2009
• Factors –
  – Variations caused by unavoidable deviation in weighing, measuring or counting the contents of individual packages that may occur in good packaging practice
  – Variations caused by the ordinary and customary exposure to conditions, such as, climate, transport, storage or the like that normally occur in good distribution practice after the commodity is introduced in trade or commerce
· Variations due to the nature of packaging material or container.
Principal Display Panel
• Every declaration required to be made under these rules shall appear on the principal display panel
• Such declaration shall be –
   – Legible and prominent
   – numerals of the retail sale price and net quantity declaration shall be printed, painted or inscribed on the package in a color that contrasts conspicuously with the background of the label
• Where a package is provided with an outside container or wrapper such container or wrapper shall also contain all the declarations which are required to appear on the package except where such container or wrapper itself is transparent and the declarations on the package itself are easily readable through such outside wrapper
• The particulars of the declarations required to be specified under this rule on a package shall either be in Hindi in Devnagri script or in English.

Q. 16
Explain the declaration to be made on standard packages?
• No person shall pre-pack any commodity for sale, distribution or delivery unless the package in which the commodity is pre-packed bears thereon, or on a label is securely affixed thereto, such declarations as are required to be made under these rules.
• The declaration shall contain –
  – the name and address of the manufacturer, or where the manufacturer is not the packer, the name and address of the manufacturer and packer and for any imported package the name and address of the importer shall be mentioned on every package
  – The common or generic names of the commodity contained in the package and in case of packages with more than one product, the name and number or quantity of each product shall be mentioned on the package
  – The net quantity, in terms of the standard unit of weight or measure, of the commodity contained in the package or where the commodity is packed or sold by number, the number of the commodity contained in the package shall be mentioned
• The declaration shall contain –
· The month and year in which the commodity is manufactured or pre-packed or imported shall be mentioned in the package. For packages containing food articles the provisions of Food Safety and Standards Act, 2006 shall apply
· The retail sale price of the package
· Where the sizes of the commodity contained in the package are relevant, the dimensions of the commodity contained in the package and if the dimensions of the different pieces are different, the dimensions of each such different piece shall be mentioned
• Declarations relating to month and year of manufacture and MRP are not required to be made on any package containing bidis / incense sticks and LPG cylinders
• Every package containing genetically modified food shall bear at the top of its principal display panel the words GM
• Every package shall also bear the name, address, telephone number, e mail address, if available, of the person who can be or the office which can be, contacted, in case of consumer complaints
• Any packaging material or wrapper which could not be exhausted may be used by the manufacturer / packer till 31st March, 2012, after making the required corrections by way of stamping or putting sticker or online printing.
Q. 17
Short notes on permissible capital and current account transactions.


Permissible Current Account Transactions
• The term current account transaction has been defined to mean a transaction other than a capital account transaction and includes payments due in connection with foreign trade, other current business, services and short term banking and credit facilities in the ordinary course of business; payments due as interest on loan and as net income from investments; remittances for living expenses of parents, spouse and children residing abroad and expenses in connection with foreign travel, education and medical care of parents, spouse and children.
• Following are few current account transactions which are permissible with prior approval of Government:
   (a) Remittance of freight of vessel chartered by a PSU
   (b) Multi-modal transport operators making remittance to their agents abroad
   (c) Remittance of container detention charges > rate prescribed by Director General of Shipping
   (d) Payment of imports through ocean transport by a Govt. dept. or a PSU on CIF basis
   (e) Remittance of prize money or sponsorship of sports activity abroad > US $ 1,00,000.
• Following are few current account transactions which are permissible with prior approval of RBI:

   (a) Release of exchange exceeding US$ 10,000 or its equivalent in one calendar year, for one or more private visits to any country (except Nepal and Bhutan).
   (b) Gift remittances exceeding US$ 5,000 per remitter/donor per annum.
   (c) Donation exceeding US$ 5,000 per remitter/donor per annum.
   (d) Exchange facilities exceeding US$ 1, 00,000 for persons going abroad for employment.
Permissible Capital Account Transactions
• ‘Capital account transaction’ has been defined to mean any transaction which alters the assets or liabilities including contingent liabilities, outside India of persons resident in India or assets or liabilities in India of person resident outside India.
• Classes of Capital Account Transactions of Persons Resident in India
    a) Investment by a person resident in India in foreign securities.
    b) Foreign currency loans raised in India and abroad by a person resident in India;
    c) Transfer of immovable property outside India by a person resident in India;
    d) Guarantees issued by a person resident in India in favour of a person resident outside India;
    e) Export, import and holding of currency/currency notes;
    f) Loans and overdrafts by a person resident in India from a person resident outside India;
    g) Maintenance of foreign currency accounts in India and outside India by a person resident in India;
    h) Taking out of insurance policy by a person resident in India from an insurance company outside India;
    i) Loans and overdrafts by a person resident in India to a person resident outside India;
    j) Remittance outside India of capital assets of a person resident in India;
    k) Sale and purchase of foreign exchange derivatives in India and abroad and commodity derivatives abroad by a person resident in India.
• Classes of Capital Account Transactions of Persons Resident outside India
   a) Acquisition and transfer of immovable property in India by a person resident outside India.
   b) Guarantee by a person resident outside India in favour of, or on behalf of a person resident in India.
   c) Import and export of currency/currency notes into/from India by a person resident outside India.
   d) Deposits between a person resident in India and a person resident outside India.
   e) Foreign Currency accounts in India of a person resident outside India.
   f) Remittance outside India of capital assets in India of a person resident outside India.
Q. 18
Explain the provisions of FEMA relating to acquisition of immoveable property outside India.

PRI cannot acquire or transfer immoveable property situated outside India without permission from RBI.
Exemptions
• Property held by a PRI who is national of a foreign state
• Property acquired by a PRI on or before 8th July, 1947, and continued to be held by him with permission of RBI
• Further a PRI may acquire such property
    
- when he was resident outside India
    
- by way of inheritance from a PROI
    
- by way of gift or inheritance from a PRI who acquired it before July, 1947
    
- by way pf purchase out of foreign exchange held in RFC Account
• Such PRI may transfer it by way of gift to his relative who is a PRI
• A company incorporated in India having overseas offices, may acquire immovable property outside India for its business and for residential purposes of its staff, in accordance with the directions issued by the RBI.
Q. 19
What are the requirements for raising funds through ADRs and GDRs?
• In accordance with the Scheme for issue of Foreign Currency Convertible Bonds and Ordinary Shares (Through Depository Receipt Mechanism) Scheme, 1993 and guidelines issued by the Government of India
• A company can issue ADRs / GDRs if it is eligible to issue shares to persons resident outside India under the FDI Policy
• Indian listed companies not eligible to raise funds from the capital market or which are restrained from accessing the securities market are not eligible
• Unlisted companies can raise funds but they would require prior listing in the domestic market No monetary limit
• No end use restrictions except real estate or the stock market
• Voting rights on shares issued under the Scheme shall be as per the provisions of Companies Act, 1956 and in a manner in which restrictions on voting rights imposed on ADR/GDR issues shall be consistent with the Company Law provisions.
• The pricing of ADR / GDR issues should be made at a price determined under the provisions of the Scheme of issue of Foreign Currency Convertible Bonds and Ordinary Shares (through Depository Receipt Mechanism) Scheme,1993 and guidelines issued by the Government of India and directions issued by the RBI.
Q. 20 
Explain the provisions of FEMA relating to Direct Investment in a JV / Wholly owned subsidiary outside India?

Limits for Direct Investment in a JV / Wholly owned subsidiary outside India
• 400% of the net worth of the Indian Party as on the date of the last audited accounts
• Ceiling is not applicable if investment is made out of funds held in EEFC Account or out of funds raised through ADRs / GDRs.
• The above ceiling will include contribution to capital, loans granted and 100% guarantees issued to or on behalf of JV / WOS.
Conditions
• The Indian Party should not be on the RBI’s Exporter’s Caution list / list of defaulters
• All transactions should be routed through one branch of an authorized dealer
• Where the investment is > USD 5 million, valuation of the shares of the company shall be made by a Merchant Banker
• This automatic route facility is not available for investment in Pakistan.

Q. 21
Short notes on establishment of branch, project and liaison offices?
Branch Offices
• Companies incorporated outside India and engaged in manufacturing / trading activities may set up branch offices with specific approval of RBI
• Such branch offices are permitted to represent the parent company and undertake various research, consultancy, technical support activities
• Retail trading activities of any nature, manufacturing and processing activities are not allowed
• Have to file annual activity reports to RBI
• Branch Offices are permitted to acquire property for their own use and to carry out the permitted / incidental activities but not for leasing or renting out the property.
• However, entities from Pakistan, Bangladesh, Sri Lanka, Afghanistan, Iran or China are not allowed to acquire immovable property in India even for a Branch Office without prior RBI approval.
Project Offices
• General permission available to foreign companies to establish project offices in India provided they have secured a contract from an Indian company to execute a project in India and the project is funded by inward remittance from abroad
• If the above criteria is not met, then the foreign entity has to approach RBI 

Liaison Office
• Companies incorporated outside India may establish Liaison Offices with specific approval of RBI – which can only undertake liaison activities acting as a channel of communication between Head Office and parties in India
• Application to RBI alongwith MOA and AOA and Certificate of registration in the country of incorporation
• Initial permission granted by RBI generally valid for 3 years
• Have to file annual activity reports to RBI
• Entities from Nepal are allowed to establish only Liaison Offices in India.

Q.22
What are the restrictions on acceptance of foreign contributions by certain associations?

• Section 5(1) of the Foreign (Contribution) Regulation Act, 2010, provides that the Central Government may, having regard to the activities of the organisation or the ideology propagated by the organisation or the programme of the organisation or the association of the organisations with the activities of any political party, by an order published in the Official Gazette, specify such organisation as an organisation of a political nature not being a political party.
Q. 23
Explain the restrictions on acceptance of foreign hospitality?
• Section 6 of the Foreign (Contribution) Regulation Act, 2010 prohibits acceptance of foreign hospitality by certain persons except with the prior permission of Central Government. Accordingly no member of a Legislature or office-bearer of a political party or Judge or Government servant or employee of any corporation or any other body owned or controlled by the Government shall, while visiting any country or territory outside India, accept, except with the prior permission of the Central Government, any foreign hospitality.
• However, it shall not be necessary to obtain any such permission for an emergent medical aid needed on account of sudden illness contracted during a visit outside India, but, where such foreign hospitality has been received, the person receiving such hospitality shall give, within one month from the date of receipt of such hospitality an intimation to the Central Government as to the receipt of such hospitality, and the source from which, and the manner in which, such hospitality was received by him.

Q. 24
Explain the concept of Sustainable development.

• It is essential for the people who live now to use resources of earth sustainably and prudently so that they do not deny certain benefits to future generations
• Right to wholesome environment is a fundamental right under Article 21 of Indian constitution
• Man has the fundamental right to freedom, equality and adequate conditions of life and he bears a 
responsibility to protect and improve the environment for the present and future generation
Principles of Sustainable Development
• Inter-generational equity
• Precautionary principle

• Polluter pays principle – Indian Council for Enviro-Legal Action vs. UOI – absolute liability of harm to the environment extends not only to compensate the victims of pollution, but also to the cost of restoring environmental degradation. Remediation of the environment is a part of the process of sustainable environment.
Q. 25
Write short notes on Public Liability Insurance Act, 1991 and Pollution Control Boards.
Public Liability Insurance Act, 1991
• The Public Liability Insurance Act, 1991, has been enacted for providing immediate relief to the persons affected by accidents occurring while handling any hazardous substance and for other incidental and connected matters.
• The growth of hazardous industries, processes and operations in India has been accompanied by growing risks of accidents, not only to the workmen of such undertakings, but also members of the public in the vicinity. Whereas the workers are generally protected under the Workmen’s Compensation Act and the Employees’ State Insurance Act, members of the public who may be victims are not assured of any relief except through long-drawn legal processes. Considering that majority of the affected people belong to weaker sections of the society, and very limited resources available with them to go through legal proceedings, this Act provides for Mandatory Public Liability Insurance to be taken by companies for installations handling any hazardous substance notified under the Environment Protection Act.
• Therefore, every owner, before starting handling any hazardous substance, have to take out one or more policies to cover the liability of providing immediate relief on a specified scale to any person who suffers injury or damages to property or, in the event of death, to the legal heirs of the deceased.
• Application for relief is to be made by the applicant to the Collector within 5 years of the accident, who, after giving notice to the owner and the insurer and giving the parties an opportunity of being heard, shall make the award determining the amount of relief payable. The victim will however be free to approach the Court for higher compensation.
Functions of the State Board
a) to plan a comprehensive programme for the prevention, control or abatement of air pollution and to secure the execution thereof;
b) to advise the State Government on any matter concerning the prevention, control or abatement of air pollution;
c) to collect and disseminate information relating to air pollution;
d) to collaborate with the Central Board in organizing the training of the persons engaged or to be engaged in programmes relating to prevention, control or abatement of air pollution and to organise mass-education
programme relating thereto;
e) to inspect, at all reasonable times, any control equipment, industrial plant or manufacturing process and to give, by order, such directions to such persons as it may consider necessary to take steps for the prevention, control or abatement of air pollution;
f) to inspect air pollution control areas at such intervals as it may think necessary, assess the quality of air pollution and take steps for the prevention, control or abatement of pollution in such areas.
Q. 26
Explain the power of Central Government relating to entry, inspection and take samples etc. under the Environment Protection Act.

• In terms of Section 10 of the Environment Protection Act, 1986, any person empowered by the Central Government has been authorised to enter at all reasonable times, any place for the purpose of
     a) performing any of the functions entrusted to him;
     b) determining whether and if so in what manner, any such functions are to be performed;
     c) determining whether any of the provisions of the Act or rules make thereunder or any notice, order, directions etc. issued under the Act is being or has been complied with;
     d) examining or testing any equipment, industrial plant, record, register document etc. or for conducting a search of any building in which an offence under this Act has been committed or apprehended to be committed. Such a person would also have the right to seize any equipment, industrial plant, record, register, document etc. if he
         has reason to believe that it may furnish evidence of the commission of an offence punishable under the Act or any rules made there under or if he believes that such seizure is necessary to prevent or mitigate environmental pollution.
• In terms of Section 11 of the Environment Protection Act, 1986, the Central Government or any officer empowered in this behalf, may take, for the purpose of analysis, sample of air, water, soil or other substances from any factory, premises or other place in such manner as may be prescribed. However, the power of the person collecting samples is subject to fulfillment of following requirement:
   i. a notice of the intention to have the sample so analysed is served on the occupier or his agent or the person in charge of place;
  ii. the sample is collected in the presence of the occupier or his agent or the person in charge;
 iii. the container(s) in which the sample has been placed is marked and sealed and signed both by the person taking the sample and the occupier or his agent or the person in charge;
 iv. the samples are sent to the environmental laboratories without any delay.
• However, in the event of the occupier or his agent or the person- in-charge willfully absenting himself, or being present, refuses to sign the sealed and marked containers bearing the sample, the person taking the sample may cause the container(s) to be sealed, marked and signed by him before sending it to the environmental laboratory and shall inform the Government analyst in writing, about the willful absence of, or refusal to sign by, the occupier, his agent, or the person in charge.
Q. 27
Write short notes on environmental clearances and the case of MC Mehta vs. Union of India?
Environmental Clearances
• The following projects need prior environmental clearances –
  – All new projects or activities listed in the Schedule
  – Expansion and modernisation of existing activities listed in the Schedule
  – Any change in the product mix in an existing manufacturing unit
• Stages of clearances –
  – Screening
  – Scoping
  – Public consultation
· Appraisal
MC Mehta vs. Union of India
• Supreme Court in M.C. Mehta and Another v. Union of India and others ruled that an application for
compensation in a pollution case can be maintained under Article 32 of the Constitution, for, such application is for  the protection of the fundamental rights of the people and the Court has all incidental and ancillary powers including the power to forge new remedies and fashion new strategies designed to enforce fundamental rights.
• On the question of liability of an enterprise engaged in hazardous activities, the Supreme Court laid down for the first time a far-reaching ruling, that an enterprise which is engaged in hazardous or inherently dangerous activity and an industry which poses a potential threat to the health and safety of the persons working in the factory and of  those residing in the surrounding area owes an absolute and non-delegatable duty to the community to ensure that no harm results to any one on account of an hazardous or inherently dangerous nature of the activity which it has undertaken.
• The Court further reiterated that the rule in Rylands v. Fletcher of strict liability would apply in India but without any exceptions whatsoever recognised in England. The Court also ruled that the measure of compensation must be correlated to the magnitude and capacity of the enterprise because such compensation must have a deterrent
Q.28
Write short notes on Noise pollution and National Green Tribunal?


Noise pollution
• Noise pollution simply connotes unwanted sound in the atmosphere. It is unwanted because it lacks the agreeable musical quality. Noise is therefore, sound, but it is pollution when the effects of sound become undesirable -Bijayanada Patra and others vs. District Magistrate, Cuttack and Others.
• In order to control the noise pollution caused from various sources such as industrial activity, construction activity, generator sets, loud speakers, public address system, music systems, vehicular horns and other mechanical devices the Central Government has framed certain rules known as ‘The Noise Pollution (Regulation and Control) Rules,2000.
• The rules provide for the ambient air quality standard in respect of noise for different areas/zones. An area
  Comprising 100 meters around hospitals, educational institutions and courts has been declared as the silence area/zone. The ambient air quality standards shall also be considered by the all development authorities, local bodies while taking any development activity.

 • A loud speaker or a public address system shall not be used at night (between 10:00 p.m. to 6:00 a.m.) except in closed premises for communication. Whoever commits any offence of playing music or uses any sound amplifiers beats a drum or blows a horn, etc. in a silence zone/area shall be liable to a penalty
National Green Tribunal
• The National Green Tribunal Act, 2010 intend to provide for the establishment of a National Green Tribunal for the effective and expeditious disposal of cases relating to environmental protection and conservation of forests and other natural resources including enforcement of any legal right relating to environment and giving relief and compensation for damages to persons and property and for matters connected therewith or incidental thereto.
• The Tribunal shall consist of a full time Chairperson; and not less than ten but subject to maximum of twenty full time Judicial Members as the Central Government may, from time to time, notify; and not less than ten but subject to maximum of twenty full time Expert Members, as the Central Government may, from time to time, notify.
• The Chairperson of the Tribunal may, if considered necessary, invite any one or more person having specialized knowledge and experience in a particular case before the Tribunal to assist the Tribunal in that case.
• The Tribunal, by an order, may provide,—
  (a) relief and compensation to the victims of pollution and other environmental damage;
  (b) restitution of property damaged;
  (c) restitution of the environment for such area or areas, as the Tribunal may think fit

Q. 29
What are the contents of complete specification?

Section 10 of the Patents Act, 1970 provides that every specification, whether provisional or complete, shall describe the invention and begin with a title sufficiently indicating the subject matter to which the invention relates. Every complete specification is required to -
 
(a) Fully and particularly describe the invention and its operation or use and the method by which it is to be
Performed;
(b) Disclose the best method of performing the invention which is known to the applicant and for which he is entitled to claim protection;
 (c) End with a claim or claims defining the scope of the invention for which protection is claimed; and
 
(d) Be accompanied by an abstract to provide technical information on the invention
Q. 30
Write short notes on restoration of lapsed patents and grant of Compulsory licenses in connection with patents?

Restoration of Lapsed Patents
• Section 60 of the Patents Act, 1970 provides that where a patent has ceased to have effect by reason of failure to pay any renewal fee within the period prescribed, the patentee or his legal representative and where the patent was held by two or more persons jointly, then with the leave of the Controller one or more of them without joining the others, may within 18 months from the date on which the patent ceased to have effect, make an application for the restoration of the patent.
• Section 61 provides that if, after hearing the applicant in cases where the applicant so desires or the Controller thinks fit, the Controller is prima facie satisfied that the failure to pay the renewal fee was unintentional and that there has been no undue delay in the making of the application, he shall publish the application in the prescribed manner; and within the prescribed period, any person interested may give notice to the Controller of opposition thereto on either or both of the following grounds that —
 (a) the failure to pay the renewal fee was not unintentional; or
 (b) there has been undue delay in the making of the application.
• If notice of opposition is given within the prescribed period aforesaid, the Controller shall notify the applicant, and shall give to him and to the opponent an opportunity to be heard before deciding the case. If no notice of opposition is given within the prescribed period aforesaid or if in the case of opposition, the decision of the Controller is in favour of the applicant, the Controller shall, upon payment of any unpaid renewal fee and such additional fee as may be prescribed, restore the patent and any patent of addition specified in the application which has ceased to have effect on the cesser of that patent.
Grant of Compulsory licenses in connection with patents
• Section 84 of the Patents Act, 1970 provides that at any time after the expiration of three years from the date of the sealing of a patent, any person interested may make an application to the Controller for grant of compulsory license on patent on any of the following grounds, namely:
  (a) That the reasonable requirements of the public with respect to the patented invention have not been satisfied, or
 (b) That the patented invention is not available to the public at a reasonably affordable price, or
 (c) That the patented invention is not worked in the territory of India.
• An application for compulsory license may be made by any person notwithstanding that he is already the holder of a license under the patent and no person shall be estopped from alleging that the reasonable requirements of the public with respect to the patented invention are not satisfied or that the patented invention is not worked in the territory of India or that the patented invention is not available to the public at a reasonably affordable price by reason of any admission made by him, whether in such a license or otherwise or by reason of his having accepted such a license.

• Section 90 of the Patents Act, 1970 provides that in settling the terms and conditions of a compulsory license, the Controller shall Endeavour to secure that —
   i. the royalty and other remuneration, if any, reserved to the patentee or other person beneficially entitled to the patent, is reasonable, having regard to the nature of the invention, the expenditure incurred by the patentee in making the invention or in developing it and obtaining a patent and keeping it in force and other relevant factors;
  ii. The patented invention is worked to the fullest extent by the person to whom the license is granted and with reasonable profit to him;
 iii. The patented articles are made available to the public at reasonably affordable prices;
 iv. The license granted is a non-exclusive license;
  v. The right of the licensee is non-assignable;
 vi. The license is for the balance term of the patent unless a shorter term is consistent with public interest;
Q. 31
Distinguish between inventions and patentable inventions.
The following may be inventions but are not patentable within the meaning of Section 3 of the Patents Act, 1970:
• an invention which is frivolous or which claims anything obviously contrary to well established natural laws;
• an invention the primary or intended use or commercial exploitation of which could be contrary to public order or morality or which causes serious prejudice to human, animal or plant life or health or to the environment;
• the mere discovery of a scientific principle or the formulation of an abstract theory or discovery of any living thing or non-living substances occurring in nature;
• the mere discovery of a new form of a known substance which does not result in the enhancement of the known efficacy of that substance or the mere discovery of any property or mere new use for a known substance or of the mere use of a known process, machine or apparatus unless such known process results in a new product or employs at least one new reactant;
• substance obtained by a mere admixture resulting only in the aggregation of the properties of the components thereof or a process for producing such substance;
• the mere arrangement or re-arrangement or duplication of known devices each functioning independently of one another in a known way;
• a method of agriculture or horticulture;
• any process for the medicinal, surgical, curative, prophylactic diagnostic, therapeutic or other treatment of human beings or any process for a similar treatment of animals to render them free of disease or to increase their economic value or that of their products;
• plants and animals in whole or any part thereof other than micro-organisms but including seeds, varieties and species and essentially biological processes for production or propagation of plants and animals;
• a computer programme per se other than its technical application to industry or a combination with hardware;
• a literary, dramatic, musical or artistic work or any other aesthetic creation whatsoever including cinematographic works and television productions;
• a mere scheme or rule or method of performing mental act or method of playing game;
• a presentation of information;
• Topography of integrated circuits
Q. 32
Write short notes on Collective Marks and assignment of copyrights

Collective Marks
• Collective Marks means a trades mark distinguish the goods or services of members of an association of person not being a partnership within the meaning of the Indian Partnership Act, 1932 which is the proprietor of the mark from those of others.
• Sections 61 to 68 of the Trademarks Act, 1999 contain provisions relating to the registration of Collective trademarks. These sections provide for registration of a collective mark which belongs to a group or association of persons and the use thereof is reserved for members of the group or association of persons.
• Collective marks serve to distinguish characteristic features of the products or services offered by those enterprises.
• It may be owned by an association which may not use the collective mark but whose members may use the same. The association ensures compliance of certain quality standards by its members, who may use the collective mark if they comply with the prescribed requirements concerning its use.
• The primary function of a collective mark is to indicate a trade connection with the Association or Organisation
 
Assignment of Copyrights
• An assignment may be defined as the transfer of a particular right, leaving nothing with the assignor by virtue of assigning a particular right, and bestowing on the assignee the whole of the legal interest in the right issued.
• Section 18 of the Copyright Act 1957 provides for the assignment of copyright in an existing work as well as future work. In both the cases an assignment may be made of the copyright either wholly or partially and generally or subject to limitations and that too for the whole period of copyright or part thereof.
• However, in case of assignment of copyright in any future work, the assignment has the real effect only when the work comes into existence.
• Section 19 of the Copyright Act 1957 provides that an assignment of copyright should be in writing signed by the owner of the copyright. Mere acceptance of remuneration or delivery of manuscript does not constitute an assignment of copyright. Copyright is different from the material object which is the subject of the copyright. So it should be clear that the transfer of the material object does not necessarily involve a transfer of the copyright.
• The assignment of copyright should specify the assigned work, rights including duration, territorial extent of
  assignment and the amount of royalty. However, in the absence of duration and territorial extent, the assignment shall be valid for a period of five years and within the territory of India.

Q.33
Explain the provisions of Trademarks Act relating to removal of trademark for non-use.
• Section 47 of the Trademarks Act, 1999 deals with removal of a trade mark from the register on the ground of non-use and provides that a trade mark which is not used within 5 years of its registration, becomes liable for removal either completely or in respect of those goods or services for which the mark has not been used. The five years period starts from the date on which the trade mark is actually entered on the register.
• However, Section 47(3) protects a mark from being removed from the register on ground of non-use if such non-use is shown to have been due to special circumstances in the trade which may include restriction imposed by any law or regulation on the use of trade mark in India.
Q.34
What is money laundering?
Money laundering is the processing of criminal proceeds to disguise its illegal origin. Terrorism, illegal arms sales, financial crimes, smuggling, and the activities of organised crime, including drug trafficking and prostitution rings, generate huge sums. Embezzlement, insider trading, bribery and computer fraud also produce large profits and create an incentive to legitimise the ill-gotten gains through money laundering. When a criminal activity generates substantial profits, the individual or group involved in such activities route the funds to safe heavens by disguising the sources, changing the form, or moving the funds to a place where they are less likely to attract attention.
Q.35
Write short notes on Financial Action Task Force and obligations of banks and financial institutions under PMLA?

Financial Action Task Force
• The Financial Action Task Force (FATF) is an inter-governmental body whose purpose is the development and promotion of policies, both at national and international levels, to combat money laundering and terrorist financing. The Task Force is therefore a "policy-making body" which works to generate the necessary political will to bring about national legislative and regulatory reforms in these areas.
• The FATF monitors members' progress in implementing necessary measures, reviews money laundering and terrorist financing techniques and counter-measures, and promotes the adoption and implementation of appropriate measures globally. In performing these activities, the FATF collaborates with other international bodies involved in combating money laundering and the financing of terrorism.
• The FATF does not have a tightly defined constitution or an unlimited life span. The Task Force periodically
  reviews its mission. The FATF has been in existence since 1989. The FATF currently comprises 34 members’ jurisdictions and 2 regional organizations, representing most major financial centers in all parts of the globe. India became 34th member of FATF in the year 2010.
Obligations of banks and financial institutions under PMLA
Under the PMLA, every banking company, financial institution and intermediary—
•Shall maintain record of nature and value of certain transactions –
    a) Cash transactions > Rs. 10 lakhs
    b) Series of cash transactions within one calendar month > Rs. 10 lakhs
    c) All suspicious transactions
•Shall maintain records of identity of its clients and shall require disclosures to be made by them
•Should Appoint a Principal Officer who shall ensure compliance with above
•Should Submit cash transaction report, suspicion transaction report etc.
•Should have a KYC policy
Q.36 
Explain the provisions of Minimum Wages Act relating to mandatory payment of minimum wages to the
workers.
• Section 3 of the Minimum Wages Act, 1948 lays down that the ‘appropriate Government’ shall fix the minimum rates of wages, payable to employees in an employment specified in the Schedule.
• In the case of an employment specified in Part I, the minimum rates of wages must be fixed for the entire State, no parts of the State being omitted. The rates to be fixed need not be uniform. Different rates can be fixed for different zones or localities - Basti Ram v. State of A.P.
• The “appropriate Government” may not fix minimum rates of wages in respect of any scheduled employment in which less than 1000 employees in the whole State are engaged. But when it comes to its knowledge after a finding that this number has increased to 1,000 or more in such employment, it shall fix minimum wage rate
Q. 37 
Write short notes on amount of gratuity payable to a worker and rights and obligations of employers w.r.t to payment of gratuity.
• Gratuity is calculated on the basis of continuous service as defined above i.e. for every completed year of service or part in excess of six months, at the rate of fifteen days wages last drawn. The maximum amount of gratuity allowed under the Act is Rs. 10 lakh.

Employers Duty to Determine and Pay Gratuity
• As soon as gratuity becomes payable the employer shall, whether the application has been made or not, determine  the amount of gratuity and give notice in writing to the person to whom the gratuity is payable and also to the Controlling Authority, specifying the amount of gratuity so determined.
• The employer shall arrange to pay the amount of gratuity within thirty days from the date of its becoming payable to the person to whom it is payable.
• If the amount of gratuity payable is not paid by the employer within the specified period, the employer shall pay, from the date on which the gratuity becomes payable to the date on which it is paid, simple interest at the rate of 10% per annum.
Q. 38 
Explain the computation of bonus payable to the workers.
• Calculation of Gross profits –Net Profits after tax + depreciation + bonus + tax + capital losses + losses from business outside India – capital profits and profits from business outside India
• Gross profits – depreciation under IT Act – direct tax
• Then add the difference between the direct tax on gross profit of PY and tax on (gross profit for PY – bonus of PY) to determine the available surplus
• Then 67% of available surplus = Allocable surplus
Q.39
Short note on payment of Customary or interim bonus to the employees?
In terms of Section 17 of the Payment of Bonus Act, 1965, where in any accounting year (a) an employer has paid any puja bonus or other customary bonus to an employee; or (b) an employer has paid a part of the bonus payable under this Act to an employee before the date on which such bonus becomes payable; then, the employer shall be entitled to deduct at the amount of bonus so paid from the amount of bonus payable by him to the employee under this Act in respect of that accounting year and the employee shall be entitled to receive only the balance
Q.40
Can gratuity payable to workers be attached by a decree of Court?
Gratuity has been exempted from attachment in execution of any decree or order of any Civil, Revenue or Criminal Court. This relief is aimed at providing payment of gratuity to the person or persons entitled there to without being affected by any order of attachment by a decree of any Court.
Q.41
Short note on Employees’ Provident Fund Scheme?

• The Central Government has framed a Scheme called Employees Provident Fund Scheme. The Fund vests in and is administered by the Central Board constituted under the Employees Provident Fund and Miscellaneous Provisions Act, 1952.
• The Employees Provident Fund Scheme contains provisions regarding the terms and conditions subject to which a member of the Central Board may be appointed and of procedure of the meetings of the Central Board.
• The Scheme also lays down the manner in which the Board shall administer the funds vested in it however subject to the provisions of Section 6AA and 6C of the Employees Provident Fund and Miscellaneous Provisions Act, 1952
Q.42
What do you mean by Employees Deposit Linked Insurance Scheme.

• The Employees’ Deposits-Linked Insurance Scheme, 1976 came into force on the 1st August, 1976.
• It is applicable to all factories / establishments to which the Employees’ Provident Funds and Miscellaneous Provisions Act, 1952 applies.
• All the employees who are members of the Provident Funds in both the exempted and the unexempted
  establishments are covered under the scheme.
• The employees are not required to contribute to this Insurance Fund. The employers are required to pay
  contributions to the Insurance Fund at the rate of 1% of the total emoluments, i.e., basic wages, dearness allowance including, cash value of any food concession and retaining allowance, if any.
• The employers of all covered establishments are required to pay charges to the Insurance Fund, at the rate of 0.01% of the pay of the employee-members for meeting the administrative charges, subject to a minimum of Rs. 2/- per month.
• Payment of assurance benefit- In case of death of a member, an amount equal to the average balance in the account of the deceased during the preceding 12 months or period of membership, whichever is less shall be paid to the persons eligible to receive the amount or the Provident Fund accumulations.
• In case the average balance exceeds Rs. 50,000, the amount payable shall be Rs. 50,000 plus 40% of the amount of such excess subject to a ceiling of Rs. 1 lakh.
Q. 43
Short note on Employees’ State Insurance?
Section 38 of the Employees’ State Insurance Act, 1948 makes compulsory that all the employees in factories or establishments to which this Act applies shall be insured in the manner provided by this Act. Such insured persons shall pay contributions towards Insurance Fund through their employers who will also pay their own contribution. Such insured persons are entitled to get certain benefits from that fund which shall be administered by the Corporation. Any dispute will be settled by the Employees’ Insurance Court.
Q.44
What do you mean by employment injury under the ESI Act?
• In terms of Section 2(8) of the Employees’ State Insurance Act, 1948, employment injury means a personal injury to an employee caused by accident or an occupational disease arising out of and in the course of his employment, being an insurable employment, whether the accident occurs or the occupational disease is contracted within or outside the territorial limits of India.
• It is well settled that an employment injury need not necessarily be confined to any injury sustained by a person within the premises or the concern where a person works. Whether in a particular case the theory of notional extension of employment would take in the time and place of accident so as to bring it within an employment injury, will have to depend on the assessment of several factors.
• There should be a nexus between the circumstances of the accident and the employment. On facts no case could be an authority for another case, since there would necessarily be some differences between the two cases. Therefore, each case has to be decided on its own facts. It is sufficient if it is proved, that the injury to the employee was caused by an accident arising out of and in the course of employment no matter when and where it occurred. There is not even a geographical limitation.
• The place or time of accident should not be totally unrelated to the employment - Regional Director, E.S.I. Corpn. v. L. Ranga Rao.
• Where an employee who is on his way to factory meets with an accident, one K.M. from the place of employment, the Court held that the injury cannot be said to be caused by accident arising out of and in the course of his employment. Mere road accident on a public road while employee was on his way to place of employment cannot be said to have its origin in his employment in the factory - Regional Director ESI v. Francis de Costa
Q.45
Explain the Employer’s liability for payment of compensation to workers when contractor is engaged.
• Sometimes, employer may engage a contractor instead of employing his own employee for the purpose of doing any work in respect of his trade or business. Such a contractor then executes the work with the help of the employee engaged by him. If any injury is caused by an accident to any of these employees, the employer cannot be held liable because they are not employed by him and hence are not his employees.
• But Section 12 of the Employees’ Compensation Act, 1923 makes the employer liable for compensation to such employees hired by the contractor under following circumstances:
  (a) The contractor is engaged to do a work which is part of the trade or business of the employer (called principal).
  (b) The employee were engaged in the course of or for the purpose of his trade or business.
  (c) The accident occurred in or about the premises on which the principal employer has undertaken or undertakes to execute the work concerned. The amount of compensation shall be calculated with reference to the wages of the employee under the employer by whom he is immediately employed
• Where the principal is liable to pay compensation under this section, he shall be entitled to be indemnified by the contractor or any other person from whom the employee could have recovered compensation and where a contractor who is himself a principal is liable to pay compensation or to indemnify a principal under this section, he shall be entitled to be indemnified by any person standing to him in relation of a contractor from whom the employee could have recovered compensation and all questions as the right to and the amount of any such indemnity shall, in default of agreement, be settled by the Commissioner.
• The above provision, however, does not prevent an employee from recovering compensation from the contractor instead of the employer, i.e., the Principal.
Q.46
Distinguish between partial disablement and total disablement.

• Partial disablement can be classified as temporary partial disablement and permanent partial disablement.
  (a) Where the disablement is of a temporary nature: Such disablement as reduces the earning capacity of an employee in the employment in which he was engaged at the time of the accident resulting in the disablement; and
(b) Where the disablement is of a permanent nature: Such disablement as reduces for all time his earning capacity in every employment which he was capable of undertaking at the time.
• In the case of Sukhai v. Hukam Chand Jute Mills Ltd - it was observed - “If a workman suffers as a result of an njury from a physical defect which does not in fact reduce his capacity to work but at the same time makes his labour unsaleable in any market reasonably accessible to him, there will be either total incapacity for work when no work is available to him at all or there will be a partial incapacity when such defect makes his labour saleable for less than it would otherwise fetch.”
• “Total disablement” means, such disablement whether of a temporary or permanent nature, which incapacitates an employee for all work which he was capable of performing at the time of accident resulting in such disablement.
• Where the worker lost his vision of one eye permanently in an accident in course of his employment in colliery, the compensation should be assessed in accordance with total disablement - Katras Jherriah Coal Co. Ltd. v. Kamakhya Paul.
• In an injury the workman, had amputated his left arm from elbow, who was a carpenter. It was held by the Supreme Court in Pratap Narain Singh Deo v. Sriniwas Sabata that it is a total disablement as the carpenter cannot carry his work with one hand and not a partial permanent disablement.
• Where the workman, a driver of bus belonging to the employer was involved in an accident which resulted in an mpairment of the free movement of his left hand disabling him from driving vehicles, it was held that this is not one of the injuries which are accepted to result in permanent total disablement. In the present case the workman was also capable of performing duties and executing works other than driving vehicles. Nature of injury to be determined not on the basis of the work he was doing at the time of accident - Divisional Manager KSRTC v. Bhimaiah.
Q.47
Write short notes on Prohibition of employment of contract labour and welfare and health of contract labour.
   Prohibition of employment of contract labour
The appropriate Government is empowered under the Contract Labour (Regulation and Abolition) Act, 1970 to prohibit employment of contract labour in any process, operation or other work in any establishment by issuing a notification in the Official Gazette. The following steps are, however, required to be taken before such a notification is issued:
(1) the appropriate Government shall consult the Central Board or as the case may be, the State Board,
(2) the appropriate Government shall have regard to the conditions of work and benefits provided for the contract labour in that establishment and other relevant factors such as:
(a) whether the process, operation or other work incidental to, or necessary for the industry, trade, business,
manufacture or occupation that is carried on in the establishment
b) whether it is of perennial nature, that is to say, it is of sufficient duration having regard to the nature of
   industry, trade, business, manufacture or occupation carried on in that establishment;
(c) whether it is done ordinarily through regular workmen in that establishment similar thereto;
(d) whether it is sufficient to employ considerable number of wholetime workmen. (Section 10)
      
Welfare and Health of Contract Labour
• Canteens: In every establishment wherein contract labour numbering 100 or more is ordinarily employed by a contractor, one or more canteens shall be provided and maintained by the contractor for the use of such contract labour.
• Rest rooms: In every place where contract labour is required to halt at night in connection with the work of an establishment, there shall be provided and maintained by the contractor for the use of the contract labour such number of rest rooms or such of the suitable alternative accommodation. The rest room or alternative
 accommodation shall be sufficiently lighted and ventilated and shall be maintained in a clean and comfortable condition.
• Other facilities: It shall be the duty of every contractor employing contract labour to provide and maintain:
   (a) a sufficient supply of wholesome drinking water for the contract labour at convenient places;
   (b) a sufficient number of latrines and urinals of the prescribed types conveniently situated and accessible to the contract labour; and
   (c) washing facilities.
   (d) First Aid facilities: The contractor is required to provide and maintain a first aid box equipped with the
    prescribed contents at every place, where contract labour is employed by him. The first aid box should be  readily accessible during working hours.
Q. 48
Distinguish between lay off and lock out.
In lay off, the employer refuses to give employment to workmen due to certain specified reasons. Lock out on the other hand is a deliberate closure of the business and the employer locks out the workers not due to any such reasons.
• In lay off the business of the company continues. However in lock out, the place of the business is closed 
down for the time being.
• In lay off wages are not paid. No wages or compensation is paid unless the lock out is held to be unjustified.
• Lay off is the result of trade reasons. Lock out is weapon against collective bargaining.

• in case of lay off, no penalties are applicable. However, lock out is subject to certain restrictions and 
penalties
Q.49
Whether individual dispute can be said to be industrial dispute?
• According to Section 2A of the Industrial Disputes Act, 1947, where any employer discharges, dismisses,
  retrenches or otherwise terminates the services of an individual workman, any dispute or difference between the workman and his employer connected with or arising out of, such discharge, dismissal, retrenchment or termination shall be deemed to be an industrial dispute notwithstanding that no other workman nor any union of workmen is a party to the dispute.
• The ambit of Section 2A is not limited to bare discharge, dismissal, retrenchment or termination of service of an individual workman, but any dispute or difference between the workman and the employer connected with or arising out of discharge, dismissal, retrenchment or termination is to be deemed industrial dispute. It has to be considered whether the claim for gratuity is connected with or arises out of discharge, dismissal, retrenchment or termination of service.
• The meaning of the phrase “arising out” of is explained in Mackinnon Mackenzie & Co. Ltd. v. I.M. Isaak. A thing is said to arise out of another when there is a close nexus between the two and one thing flows out of another as a consequence.

Q.50
Discuss the various types of strikes?

• Stay-in, sit-down, pen-down or tool-down strike - In all such cases, the workmen after taking their seats, refuse to do work. Even when asked to leave the premises, they refuse to do so. All such acts on the part of the workmen acting in combination, amount to a strike. Since such strikes are directed against the employer, they are also called primary strikes.
• Go-slow - Go-slow does not amount to strike, but it is a serious case of misconduct. In the case of Bharat Sugar Mills Ltd. v. Jai Singh, the Supreme Court explained the legality of go-slow in the following words: “Go-slow which is a picturesque description of deliberate delaying of production by workmen pretending to be engaged in the factory, is one of the most pernicious practices that discontented and disgruntled workmen sometimes resort to. Thus, while delaying production and thereby reducing the output, the workmen claim to have remained employed and entitled to full wages. Apart from this, ‘go-slow’ is likely to be much more harmful than total cessation of work by strike. During a go-slow much of the machinery is kept going on at a reduced speed which is often extremely damaging to the machinery parts. For all these reasons, ‘go-slow’ has always been considered a serious type of misconduct.”
• Sympathetic strike - Cessation of work in the support of the demands of workmen belonging to other employer is called a sympathetic strike.
• Hunger strike - Some workers may resort to fast on or near the place of work or residence of the employer. If it is peaceful and does not result in cessation of work, it will not constitute a strike.
• Work-to-rule - Since there is no cessation of work, it does not constitute a strike.
Q.51
Write short notes on Unfair Labour Practices, wages for the strike period and Prohibition of strikes and lockouts.
Unfair Labour Practices
Section 25T of the Industrial Disputes Act, 1947 lays down that no employer or workman or a Trade Union, shall commit any unfair labour practice. Section 25U provides that any person who commits any unfair labour practice shall be punishable with imprisonment for a term which may extend to six months or with fine which may extend to one thousand rupees or with both.
Following are few examples of unfair labour practices:
On the part of employers and trade unions of employers
• To interfere with, restrain from, or coerce, workmen in the exercise of their right to organise, form, join or assist a trade union or to engage in concerted activities for the purposes of collective bargaining or other mutual aid or protection that is to say:
   (a) threatening workmen with discharge or dismissal, if they join a trade union.
   (b) threatening a lock-out or closure, if a trade union is organised;
   (c) granting wage increase to workmen at crucial periods of trade union organisation, with a view to undermining the efforts of the trade union at organisation.
• To dominate, interfere with or contribute support, financial or otherwise to any trade union, that is to say:
   (a) an employer taking an active interest in organising a trade union of workmen; and
   (b) an employer showing partiality or granting favour to one of several trade unions attempting to organise his workmen or to its members, where such a trade union is not a recognised trade union.
• To establish employer sponsored trade unions of workmen.
• To abolish the work of a regular nature being done by workmen, and to give such work to contractors as a measure of breaking a strike.
• To transfer a workman mala fide from one place to another under the guise of following management policy.
• Failure to implement award, settlement or agreement.
• To indulge in acts of force or violence.
• To refuse to bargain collectively, in good faith with the recognised trade unions.
On the part of workmen and trade unions of workmen
• To advise or actively support or instigate any strike deemed to be illegal under this Act.
• To coerce workmen in the exercise of their right to self-organisation or to join a trade union or refrain from joining any trade union, that is to say:
  (a) for a trade union or its members to picketing in such a manner that non-striking workmen are physically
  debarred from entering the work places;
  (b) to indulge in acts of force or violence or to hold out threats of intimidation in connection with a strike against non-striking workmen or against managerial staff.
• For a recognised union to refuse to bargain collectively in good faith with the employer.
• To indulge in coercive activities against certification of bargaining representative.
• To stage, encourage or instigate such forms of coercive actions as wilful go slow, squatting on the work premises after working hours or gherao of any of the members of the managerial or other staff.
• To stage demonstrations at the residences of the employers or the managerial staff members.
Wages for the Strike Period
• The payment of wages for the strike period will depend upon whether the strike is justified or unjustified. This also depends upon several factors such as service conditions of workman, the cause which led to strike, the urgency of cause or demand of workman, the reason for not resorting to dispute settlement machinery under the Act or service rules/regulations etc.
• No wages are payable if the strike is illegal or it is unjustified.
• Further, if the workers indulge in violence, no wages will be paid even when their strike was legal and justified - Dum Dum Aluminium Workers Union v. Aluminium Mfg. Co.
• In the case of Crompton Greaves Ltd. v. The Workmen, it was observed that for entitlement of wages for the strike period, the strike should be legal and justified.
• Supreme Court in Bank of India v. T.S. Kelawala decided, that where employees are going on a strike for a portion of the day or for whole day and there was no provision in the contract of employment or service rules or regulations for deducting wages for the period for which the employees refused to work although work was offered to them, and such deduction is not covered by any other provision, employer is entitled to deduct wages proportionately for the period of absence or for the whole day depending upon the circumstances
 Prohibition of strikes and lockouts
General prohibition of strikes and lock-outs – Section 23 of the Industrial Disputes Act, 1947
No workman who is employed in any industrial establishment shall go on strike in breach of contract and no employer of any such workman shall declare a lock-out:
a) during the pendency of conciliation proceedings before a Board and seven days the conclusion of such proceedings;
b) during the pendency of proceedings before a Labour Court, Tribunal or National Tribunal and two months after the conclusion of such proceedings;
c) (bb) during the pendency of arbitration proceedings before an arbitrator and two months after the conclusion of such proceedings, where a notification has been issued under sub-section (3A) of Section 10A; or
d) during any period in which a settlement or award is in operation, in respect of any of the matters covered by the settlement or award.
Prohibition of strikes and lock-outs in public utility service
No person employed in a public utility service shall go on strike in breach of contract.
(a) without giving to the employer notice of strike, as hereinafter provided, within six weeks before striking, i.e., from  the date of the notice to the date of strike a period of six weeks should not have elapsed; or
b) within 14 days of giving of such notice, i.e., a period of 14 days must have elapsed from the date of notice to the date of strike; or
(c) before the expiry of the date of strike specified in any such notice as aforesaid, i.e., the date specified in the notice must have expired on the day of striking; or
(d) during the pendency of any conciliation proceedings before a conciliation officer and seven days after the    conciliation of such proceedings
Q. 52
Explain the provisions of Industrial Disputes Act relating to reference of industrial disputes through

arbitration.

• Section 10-A of the Industrial Disputes Act, 1947 provides for the settlement of industrial disputes by voluntary reference of such dispute to arbitrators.
• Where any industrial dispute exists or is apprehended and the same has not yet been referred for adjudication to a Labour Court, Tribunal or National Tribunal, the employer and the workmen may refer the dispute, by a written agreement, to arbitration specifying the arbitrator or arbitrators. The presiding officer of a Labour Court or Tribunal or National Tribunal can also be named by the parties as arbitrator.
• Where an arbitration agreement provides for a reference of the dispute to an even number of arbitrators, the agreement shall provide for the appointment of another person as umpire who shall enter upon the reference, if the arbitrators are equally divided in their opinion, and the award of the umpire shall prevail and shall be deemed to be the arbitration award for the purposes of this Act.
• A copy of the arbitration agreement shall be forwarded to appropriate Government and the Conciliation Officer and the appropriate Government shall within one month from the date of the receipt of such copy, publish the same in the Official Gazette.
• The arbitrator or arbitrators shall investigate the dispute and submit to the appropriate Government the arbitration award signed by the arbitrator or all arbitrators, as the case may be.
• Where an industrial dispute has been referred to arbitration and a notification has been issued, the appropriate Government may, by order, prohibit the continuance of any strike or lock-out in connection with such dispute which may be in existence on the date of the reference.
Q. 53
Explain the definition of factory?

• Section 2(m) of the Factories Act, 1948 states that “Factory” includes any premises including the precincts thereof
  (i) whereon ten or more workers are working, or were working on any day of the preceding twelve months, and in any part of which a manufacturing process is being carried on with the aid of power or is ordinarily so carried on; or
  (ii) whereon twenty or more workers are working, or were working on a day of the preceding twelve months, and in any part of which a manufacturing process is being carried on without the aid of power, or is ordinarily so carried on.
• But does not include a mine subject to the operation of the Mines Act, 1952 or a mobile unit belonging to the armed forces of the Union or a railway running shed, or a hotel, restaurant or eating place.
• Essential elements of a factory:
  (3) There must be a premises.
  (4) There must be a manufacturing process which is being carried on or is so ordinarily carried on in any part of such a premises.
  (5) There must be ten or more workers who are/were working in such a premises on any day of the last 12 months where the said manufacturing process is carried on with the aid of power. But where the manufacturing process is carried on without the aid of power, the required number of workers working should be twenty or more.
• The Supreme Court in Ardeshir H. Bhiwandiwala v. State of Bombay, observed that the legislature had no intention to discriminate between workers engaged in a manufacturing process in a building and those engaged in such a process on an open land and held that the salt works, in which the work done is of conversion of sea water into crystals of salt, come within the meaning of the word ‘premises’.
Q. 54
What do you mean by manufacturing process?
• Section 2(k) of the Factories Act, 1948 provides that Manufacturing Process means any process for
  a) making, altering, repairing, ornamenting, finishing, packing, oiling, washing, cleaning, breaking up, demolishing, or otherwise, treating or adopting any article or substance with a view to its use, sale, transport,
delivery or disposal; or
  b) pumping oil, water or sewage or any other substance; or
  c) generating, transforming, transmitting power; or
  d) composing types for printing, printing by letter-press, lithography, photogravure or other similar process, or book-binding; or
  e) constructing, reconstructing, repairing, refitting, finishing or breaking up ships or vessels; or
  f) preserving or storing any article in cold storage.
• Madras High Court in the case of re. Seshadrinatha Sarma, held that to constitute a manufacture there should not be essentially some kind of transformation of substance and the article need not become commercially as another and different article from that at which it begins its existence so long as there has been an indisputable transformation of substance by the use of machinery and transformed substance is commercially marketable.

Q.55
Who can be appointed as Occupier of factories?

• A person who has ultimate control over the affairs of the factory
• Deemed occupier –
  – Firm – any partner
  – Company – any director
  – Factory owned by Govt. – person appointed by govt. to manage the affairs of the factory
• J K Industries vs. Chief Inspector of Factories – only a director can be occupier in case of a company
Q.56
Explain the provisions of Factories Act relating to annual leave with wages?

• According to Section 79 of the of the Factories Act, 1948, where a worker has worked for a minimum period of 240 days or more in a factory during any calendar year, i.e., the year beginning from 1st January, he is entitled to leave with wages on the following basis:
       
 (i) for adults – One day for every 20 days of work performed by them during the previous calendar year.
 (ii) for children – One day for every fifteen days of work performed by him during the previous calendar year.
• If a worker does not commence his services from 1st January, he is entitled to these leaves at the above mentioned rates provided he has worked for 2/3rd of the total number of days in the remaining part of the calendar year.
• These leaves are exclusive of all holidays whether occurring during or at either end of the period of leave.
• In calculating leave, fraction of leave of half a day or more shall be treated as one full day’s leave and fraction of less than half a day shall be ignored.
• For the purpose of calculating the minimum period, following periods are also included:
  (i) any days of lay-off as agreed or as permissible under the Standing Orders.
 (ii) for female workers, period of maternity leave not exceeding 12 weeks.
(iii) leave earned in the year prior to that in which the leave is enjoyed.
• A worker who is discharged or dismissed from service or quits his employment or is superannuated or dies while in service during the course of calendar year, he or his heir or nominee as the case may be, shall be entitled to wages in lieu of the quantum of leave to which he was entitled immediately before his discharge, dismissal, quitting of employment, superannuation or death.
• If any worker does not avail any earned leave entitled to him during the calendar year, it can be carried forward to the next calendar year subject to the maximum of 30 days for an adult worker and 40 days for a child worker.

Q.57
Write short notes on Payment of subsistence allowance and matters to be provided in the standing orders.
Payment of Subsistence Allowance
Section 10A of the Industrial Employment (Standing Orders) Act, 1946 provides as follows:
Where any workman is suspended by the employer pending investigation or inquiry into complaints or charges of misconduct against him, the employer shall pay to such a workman the subsistence allowance
(a) at the rate of 50% of the wages which the workman was entitled to immediately preceding the date of such suspension, for the first ninety days of suspension: and
(b) at the rate of 75% of such wages for the remaining period of suspension if the delay in the completion of
disciplinary proceedings against such workman is not directly attributable to the conduct of such workman.
Any dispute regarding subsistence allowance may be referred by the workman or the employer, to the Labour Court constituted under the Industrial Disputes Act, 1947.

Matters to be provided in the Standing Orders
• Classification of workmen, e.g., whether permanent, temporary, apprentices, probationers or badlis.
• Manner of intimating to workmen periods and hours of work, holidays, pay-days and wage rates.
• Shift working.
• Attendance and late coming.
• Conditions of, procedure in applying for, and the authority which may grant leave and holidays.
• Requirement to enter premises by certain gates, and liability to search.
• Closing and reopening of sections of the industrial establishment, and temporary stoppage of work and the rights and liabilities of the employer and workmen arising there from.
• Termination of employment, and the notice thereof to be given by employer and workmen.
• Suspension or dismissal for misconduct, and acts or omissions which constitute misconduct.
• Means of redress for workmen against unfair treatment or wrongful exactions by the employer or his agents or servants.
• Service record-matters relating to service card, token tickets, certification of services, change of residential address of workers and record of age
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