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Company Law
Q.1 
Distinguish between Company and Partnership?
A company is a voluntary association of persons, with a corporate body, limited liability, perpetual succession and common seal. Partnership on the other hand, is the relation between persons who have agreed to share the profits of a business carried on by all or any of them acting for all.

 • A company comes into existence when it is registered under the Companies Act. A partnership is created by mutual agreement between the partners.

 • The minimum no. of partners in a partnership is two whereas the minimum no. of members in case of private company is two and in case of public company is seven. In partnership, the maximum no. of partners is limited to twenty. Whereas the maximum no. of shareholders is 50 in case of private company and unlimited in case of public company

 • A company has a separate and distinct legal personality of its own whereas a partnership has no separate existence

 • The liability of shareholders in case of a company is limited, whereas the partners are jointly and severally liable for all the acts of the firm

 • Shares in a company are freely transferable except in case of a private company. But in partnership, no partner can transfer shares without the consent of the other partners

 • There is separation of ownership and management in case of companies. However, in case of a partnership firm the partners are both the owners and the managers of the firm

 • Unlike a partnership firm, a company enjoys perpetual succession

 • A company’s existence can only come to end by means of a court order, but a partnership firm can be dissolved at any time by agreement between the partners.
Q.2
What do you mean by lifting of Corporate Veil? What are the circumstances under which corporate veil may 


be lifted?  
Normally when a company is incorporated, the principle of corporate personality of a company is respected and in many cases the courts have refused to go behind the curtain to find out the real persons composing the company. But when people start misusing this veil of corporate personality then it becomes necessary for the courts to pierce the corporate veil and look at the persons who are in fact the real beneficiaries. This is known as lifting or piercing the corporate veil.

CIRCUMSTANCES IN WHICH CORPORATE VEIL CAN BE LIFTED

· By the judiciary

· Under the provisions of the Companies Act, 1956

Lifting of corporate veil by the judiciary: Courts in various cases have lifted the corporate veil of companies under the

Following circumstances:

 (a)For determining the character or status of the company

 (b)For the protection of revenue

 (c)Where the doctrine conflicts with public policy

 (d)For preventing fraud or improper conduct

 (e)Company acting as agent of the shareholders

 (f)In case of economic offences

(g)Where company is used as a medium to avoid welfare legislation

Lifting of corporate veil under the provisions of the Companies Act, 1956: Similarly, even Companies Act contains various provisions where in case of certain defaults corporate veil may be lifted. In such circumstances, there is no separate distinct identity between the company and members and they are treated as one and the same. The following are few of the sections:

(a) Section 45 – reduction in minimum no. of members and the company continues as such for more than 6 months.

(b) Section 147 - misdescription of name of the company

(c) Section 542 – where the business of the company has been carried on with the intent to defraud creditors of the company

(d) Sections 212 – 214 - even a 100% subsidiary is a separate legal entity and its holding company is not liable for its acts

(e) Section 69 - If the application money of those applicants to whom no shares have been allotted is not repaid

(f) Ultra virus acts - Directors of a company shall be personally liable for such acts.

Thus we can see from the above that although a company on being incorporated has a separate and distinct legal entity from its members, but if the said concept is misused by the members / directors, the courts have been empowered to lift the corporate veil to see whether actually they are different or the same.

Q. 3 
Can Company be regarded as citizen of India
· A company is regarded as a legal person, but it is not a citizen under the Indian Constitution – Heavy Engineering Mazdoor Union vs. State of Bihar

· A company has no fundamental rights available under the Constitution – Supreme Court in State Trading Corporation vs. CTO

Q.4 
Write short note on illegal association
 In terms of Section 11 of the Companies Act, 1956, an association or partnership is an illegal association if 

   - It consists of > 10 persons in case of banking business and > 20 persons in case of any other business;

   - Its object is acquisition of gain by association or partnership or by individual members thereof;

   - It is not incorporated as a company under the Companies Act, 1956 or in pursuance of any other law a   

     joint family carrying on business shall not be an illegal association

   - However a joint family carrying on business shall not be an illegal association  

Features of an illegal association:

    • The members shall be personally liable for all the acts and dealings made in the name of such association.

    • The association cannot enter into any contract in its own name

    • It cannot sue and be sued in its own name.

    • Every member shall be liable to a maximum penalty of Rs. 10,000/- .

    • Even a subsequent reduction in the number of members cannot make it legal.

    • An illegal association cannot be wound up under the Companies Act, 1956.

Q. 5
Explain the legal position of promoters.

• The term promoter has not been defined precisely in the Companies Act, 1956

• To be a promoter, one need not necessarily be associated with the initial formation of the company – one who subsequently helps to arrange floating of its capital will equally be regarded as promoter – Lagunas Nitrate Co. vs. Lagunas Syndicate

• He is neither an agent nor the trustee of the proposed company since the company had not yet come into existence.  He stands in a fiduciary capacity in relation to the company.

• In Erlanger vs. New Sobrero Phosphate Co., it was held that the promoters of a company stand undoubtedly in a fiduciary position. They have in their hands the creation and molding of the company. They have the power to define how and when and in what shape and under what supervision, it shall start into existence and begin to act as a trading corporation.

Q. 6 
What do you mean by the doctrine of Ultra Virus?


Ultra’ means beyond and ‘virus’ means powers; thus ultra virus means doing an act beyond powers

· An act ultra virus the directors – it is not totally void as the same can be ratified by the shareholders and then it becomes binding on the company

·  An act ultra virus the AOA – such acts can also be ratified by the company by altering the AOA but only if the act is intra virus the MOA & the Act

· An act ultra virus the MOA – if the company does any act beyond the purview of its objects clause it shall be termed as ultra virus the MOA and shall be wholly void and inoperative.

Effects of Ultra Virus Transaction 

· Transaction null and void

· company cannot sue and be sued

· member can restrain the company by getting an injunction

· directors are personally liable to third parties

· a company is not liable for ultra virus torts

Q.7 
Can Statutory Corporations be regarded as State within the meaning of Article 12 of the Indian Constitution?

A company formed under an Act of Parliament or Legislature is called a statutory corporation. Example:

  RBI, LIC, GIC etc.

• In Raman Dayaram Shetty vs. International Airport Authority, the Supreme Court considered the statutory character of the corporation as a definitive criterion to identify it with State within the meaning of Article 12 of the Indian Constitution.

• Further in Som Prakash vs. Union of India, the Bharat Petroleum Corporation was held to be a State
The following are the criteria which may be considered to hold statutory corporations as State:

· The source of share capital

· The extent of state control over the corporation

· Whether the corporation has monopoly status

·  Whether functions of the corporation are of public importance and closely related to governmental functions

· Whether what belonged to a dept of government formerly was transferred to the corporation

Q. 8 
Distinguish between Pre-incorporation contracts and Provisional Contracts.
 Pre-incorporation contracts are contracts purported to be made on behalf of the company before incorporation.
 Provisional contracts are made after incorporation of a company but before obtaining certificate of commencement
  of business.
• Pre-incorporation contracts exist both in case of public and private companies. Provisional contracts exist only in
  case of public companies.
• Pre-incorporation contracts are void and cannot be ratified. Provisional contracts are valid but can be affected only
 after the company obtains certificate of commencement of business
Q.9 
Comment - Certificate of Incorporation is conclusive evidence that all requirements of the Companies Act



Companies Act has been complied with?                                     
A certificate of incorporation issued by the ROC is conclusive evidence that all the requirements of the Act in relation   to registration have been complied with. – Section 35.

• The term conclusive evidence means that no inquiry shall be allowed to be made regarding the correctness or incorrectness of any particulars contained in the certificate of incorporation
• Once issued the said certificate cannot be challenged in any Court or Tribunal on any grounds whatsoever.

Q.10 
What are the various clauses of Memorandum of Association?

a) Name Clause - A company being a distinct entity must have a name of its own to establish its separate entity. Last words of the name of the company shall be ‘limited’ or ‘private limited’ as the case may be. The name should not be undesirable in the opinion of the Government. It should not be prohibited under The Emblems and Names (Prevention of Improper Use) Act, 1950. Also the name should not be identical with or too resemble the name with which another company is registered or a registered trademark - Section 20 of the Act.
(b) Registered office Clause - Every company must have a registered office to which all communications and notices will be addressed. This Clause states the name of the State in which the registered office of the company is situated– the exact address need not be stated.
(c) Objects Clause - This clause defines the sphere of the company’s activities and the specific objectives for the formation of the company. All companies registered after 1965 must divide its objects into Main Objects and Other Objects (ancillary or incidental to the attainment of the main objects). Anything done beyond the objects is ultra virus and void and cannot be ratified even by assent of the whole body of shareholders.
(d) Capital Clause - This states the amount of capital with which the company is to be registered. It also states the number and value of shares into which the capital of the company is divided.
(e) Liability Clause - This clause states the liability of the members of the company. In case of a company limited by shares or by guarantee – this clause shall state that the liability of the members is limited.
(f) Association Clause - In this clause the subscribers declare that they desire to be formed into a company & agree to take the shares stated against their names. The names, addresses and occupations of the subscribers must be given. Each subscriber must sign in the presence of atleast one witness who shall attest his signature.

Q. 11
A company has unlimited powers to alter its Articles of Association. Comment.

Section 31 of the Act empowers members, subject to the conditions contained in the memorandum of association, to alter the articles of association by passing a special resolution to that effect.
Following are some of the limitations on alteration of articles of association -
 •not to be inconsistent with memorandum of association
 •not to be inconsistent with Companies Act or any other law
 •not to be inconsistent with any alteration made by Company Law Board
 •the altered articles of association must not include anything which is illegal or opposed to public policy or unlawful
 •the alteration must be bonafide for the benefit of the company as a whole
 •the alteration must not constitute a fraud of minority by the majority
 •the altered articles of association cannot operate retrospectively but only from the date of the amendment.
Q.12 
Can the registered office of a company be shifted from one State to another State?

In terms of Section 17 of the Companies Act, 1956, a company can change its registered office from one State to another State, only under certain circumstances and by passing a special resolution and taking confirmation from the Company Law Board.
The following are the certain circumstances under which a company can shift its registered office from one State to another State:
(a) To carry on its business more economically or more efficiently
(b) To attain its main purpose by new or improved means
(c) To enlarge or change the local area of its operations
(d) To carry on some business which under existing circumstances may conveniently or advantageously be combined with the business of the company
(e) To restrict or abandon any of the objects specified in the MOA
(f) To sell or dispose of the whole or any part of the undertaking of the company
(g) to amalgamate with any other company or body of persons

Q. 13 
Explain the procedure for issue of shares at premium? 

In terms of Section 78 of the Companies Act, a company may issue shares at premium i.e. at a price above the nominal value of the share. The Companies Act does any contain any conditions regarding such issue. Where a company issues shares at premium, even though the consideration may be other than cash, a sum equal to the amount of premium received must be transferred to the ‘Securities Premium Account’
Such securities premium may be utilized for –
• Issuing fully paid-up bonus shares
• Writing off the preliminary expenses of the company
• Writing off the commission paid on issue of shares / debentures
• Writing off the discount allowed on issue of shares / debentures
• Providing for premium payable on redemption of preference shares / debentures
• For buy-back of shares
The use of securities premium for any other purpose shall amount to reduction of share capital.
Q.14 
What is the liability for misstatement in a prospectus?

In terms of Section 65 of the Companies Act:
• A statement included in the prospectus shall be deemed to be untrue if it is misleading in the form and context in which it is included and
• Where a omission from a prospectus is calculated to mislead, the prospectus shall be deemed to be a prospectus in which untrue statement is included.
Civil liability for misstatement in prospectus – Section 62:
• Every person who is a director of the company at the time of the issue of the prospectus
• Every person who has authorised himself to be named and is named in the prospectus either as a director, or as having agreed to become a director, either immediately or after an interval of time
• Every person who is a promoter of the company and
• Every person who has authorised the issue of the prospectus
Criminal liability for misstatement in the prospectus – Sec. 63:
• 2 years or fine upto Rs. 50,000/- or both

Q.15 
Explain the procedure for issue of shares on rights basis and issue of bonus shares.

 Issue of Rights shares – Section 81
• Such issue can only be made after the expiry of 2 years from the formation of the company or after the expiry of 1 year from the first allotment of shares
• In case rights issue is made to existing shareholders of a company proportionately, then the company needs to pass a board resolution and follow the procedure given below:
a. Atleast 15 days’ notice containing (a) the number of shares offered (b) a statement that if the offer is not accepted within the specified time, it shall deemed to be declined and (c) a statement that the shareholder has a right to renounce the shares offered to him to any other person (who need not be a member)
b. Shareholders may renounce the shares to any person who shall not have a further right to renounce
• In case rights issue is made to other than existing shareholders of a company, then the company needs to pass [ordinary resolution + approval of CG] or special resolution
Issue of Bonus shares
• The company must be authorized by its articles of association to issue bonus shares.
• The bonus issue must be authorized by ordinary resolution
• Bonus issue may be made from undistributed profits which are available for dividend, securities premium account, capital redemption reserve etc.
• Bonus shares must be fully paid-up and can only be issued to existing shareholders
• In addition, listed companies are also required to comply the relevant SEBI Regulations
Q.16
 Does forfeiture amounts to reduction of capital?

Forfeiture of shares means taking back the shares by the company from the shareholders. If the shareholders make default in payment of calls on shares, then the company can use the option of forfeiting the shares. For forfeiture, a company needs specific provision in the Articles of Association. The company will also need to specify the grounds of forfeiture and pass a board resolution to this effect. Before effecting forfeiture, company needs to give a 14 days’ notice to the defaulting shareholder clearly specifying the last date upto which calls can be paid, amount payable and that the shares will be forfeited in case of non payment of calls. Forfeiture of shares amounts to reduction of capital as the same results in reduction of paid-up capital of the company. However, the same does approval of the High Court in terms of Section 100 of the Companies Act, 1956.
Q. 17
What do you mean by buy back of shares?

In terms of Section 77A of the Companies Act, 1956, a company can buy back its own shares subject to the
following conditions:
• The company requires prior authorization in its Articles of Association
• The company must take approval of its shareholders by way of special resolution. However the company may buy back its shares by passing a Board resolution, provided that the same ≤ 10% of paid-up capital + free reserves.
• The buyback shall be ≤ 25% of paid-up capital + free reserves
• The debt-equity ratio of the company ≤ 2:1
• All the shares must be fully paid-up
• The buy-back shall be completed within 12 months from the date of passing BR / SR (if not, the Board shall disclose the reasons thereof in the Board’s Report)
• The buyback may be made from the existing shareholders on a proportionate basis / from the open market / from odd lots / by purchasing shares from employees
• The company shall file with the RoC a declaration of solvency that it will not be rendered insolvent within the next 1 year
• The company shall extinguish and physically destroy all the shares bought back within 7 days of completion of buy back
• The company shall not make further issue of the same kind of shares within the next 6 months, except by way of bonus issue, conversion of options / warrants etc.
Q. 18 
Explain the procedure for registration of charges?

• In terms of Section 124 of the Companies Act, 1956, a charge generally means making available property as a security for the payment of debt.
•In terms of Section 125 of the Act, the following charges are required to be compulsorily registered with the
 Registrar of Companies:
 (a) Charge for the purpose of securing any issue of debentures
 (b) Charge on uncalled share capital of the company
 (c) Charge on any immovable property
 (d) Charge on any book debts of the company
 e) Charge, not being a pledge, on any movable property of the company
 (f) Floating charge on the undertaking or any property of the company including stock-in-trade
 (g) Charge on calls made but not paid
 (h) Charge on a ship or any share in a ship
 (i) Charge on goodwill / patent / trade mark / copyright
• A charge is required to be registered within 30 days of its creation by filing Form 8 with the Registrar of
  Companies
• Additional 30 days is permitted if the company pays additional fees and the RoC is satisfied that there was
  sufficient reason for delay
• Further delay can only be condoned by the Company Law Board.

Q. 19 
Write short notes on debentures and sweat equity shares.

Debentures
• Sec. 2(12) of the Companies Act, 1956 defines Debenture as including debenture stock, bonds & any other
  securities of a company, whether constituting a charge on the assets of the company or not
• It is a name applied to certain types of documents evidencing an indebtedness which is normally but not necessarily secured by a charge over property.
• No company shall issue any debentures carrying voting rights under Section 117 of the Act
• A company can issue irredeemable debentures / debentures that are redeemable on the happening of a contingency / on the expiration of a period under Section 120 of the Act
  Sweat equity shares
• In terms of Section 79A of the Companies Act, 1956, Sweat equity shares means shares issued by a company to its employees / directors at a discount or for consideration other than cash for providing know-how or making available rights in the nature of IPRs or value additions
• Atleast 1 year must have elapsed from the date on which company is entitled to commence business.
• The company needs to take approval of shareholders through special resolution (the special resolution shall specify the number of shares, current market price, consideration and the class of employees / directors to whom such shares shall be issued)
• Listed companies shall comply with SEBI regulations and unlisted companies shall comply with the rules
 

  prescribed by Central Govt.

Q. 20 
Distinguish between forfeiture of shares and surrender of shares.

• Shares are forfeited at the initiative of company. Whereas surrender is a voluntary act by the shareholder.
• In the case of forfeiture, nothing is refunded to the concerned shareholder. However, in case of surrender, the amount paid may be refunded at the discretion of the Board.
• Forfeiture is recognized by the Companies Act, 1956, whereas surrender is not recognized by the Companies Act, 1956.
Q. 21 
Do we have voting rights on preference shares?

• In terms of Section 87(2) of the Companies Act, 1956, a preference shareholder shall have the right to vote
  Only on resolutions which directly affect the rights attached to preference shares held by them.
• However, where the dividends in respect of the preference shares are in arrears as follows then they are entitled to vote on all resolutions placed before general meetings.
   A. in case of cumulative preference shares - for an aggregate period of not less than 2 years on the date of the meeting
   B. in case of non-cumulative preference shares – for 2 financial years immediately preceding the meeting or for 3years during a period of 6 years ending with the financial year preceding the meeting

Q. 22 
What are the modes of acquiring membership?

•By subscribing to the Memorandum of Association
•By agreement and registration
•By agreeing to purchase qualification shares
•By application and allotment
•By transfer / transmission of shares
•By estoppel
Q.23 
Short note on expulsion of a member
• The MCA following the judgment in Bajaj Auto Limited vs. N K Firodia has expressed the view that
  company cannot by amending its Articles of Association give itself a power to expel a member.
• This is opposed to the fundamental principle of the company’s jurisprudence and is ultra vires the company
• However many authors have dissented with the aforesaid view. According to them, there is nothing illegal or ultra virus in the exercise of a power of expulsion of the shareholder, if it is exercised bona fide to protect the interests of the company where the shareholder’s act or conduct is considered to be detrimental or injurious to the interests of the company.
Q. 24
What are the rights of joint members?

• Joint holders of shares in a public company are not a single member. Each of such joint holders is a member of the company – Narandas vs. India Manufacturing Co.
• Notices and other documents required to be served by the company will be deemed to be properly served if the same is effected on the first named joint holder.
• Unless instructions have been received to the contrary, the company can pay dividend to the first named shareholder.
• Any joint holder is entitled to be present in the general meeting and take part in the proceedings and vote. In the event of poll, voting right can only be exercised by one of the joint holders.
• Joint holders are jointly and severally liable to pay the calls.
• Proxy form to be valid should be signed by all the joint shareholders

Q.25 
Write short notes on Transmission of shares and Nomination of shares.

Transmission of shares – Sections 109A and 109B
• Transmission means passing of the title to a person to another by operation of law
• In case of joint holding, transmission shall only take place when all the joint holders die
• A person entitled to shares as a consequence of death or insolvency of a member needs to make an application in writing to the company requesting the company to admit him as a member
• Such person may also choose to transfer such shares without becoming a member by executing a transfer deed.
Nomination of shares – Section 109
• Every member who is an individual can make a nomination at anytime
• The nominee shall be an individual; a minor may be named as a nominee provided the name of a guardian is mentioned in the nomination form
• After the death of the holder, an application signed by the nominee alongwith a death certificate of the member shall be submitted to the company. The application shall state that the nominee has elected to become a member of the company.
• The nominee is also entitled to transfer such shares.
 Q.26 
Can the directors of a company resign?

• No provision in the Companies Act relating to resignation by directors.
• It takes effect immediately, without requiring any acceptance in the following cases -
    (a) when the Articles do not contain any provision requiring acceptance of resignation or
    (b) when the Articles allow the director to resign at anytime
• The resignation takes effect only on acceptance in the following cases -
     (a) when the Articles require the acceptance or
     (b) when the resignation letter states so or
 (c) where the director resigning is a managing director / whole time director / manager – Achuta Pai vs. Registrar of Companies.
• A verbal resignation accepted at a meeting is sufficient even if the Articles provide for a resignation in
  writing – Latchford Premier Cinema vs. Ennion.
• Once made resignation is irrevocable – Gossip vs. Gossip.

Q.27 
Explain the procedure for appointment of additional directors and appointment of to fill casual 



vacancy?

Appointment of additional directors– Section 260 of the Act
• Section 260 permits a company through its Articles to empower its Board to appoint additional directors.
• Such directors shall hold office only upto the date of the next AGM.
• Additional Director vacates office on the last date on which the general meeting should have been called – Krishna Prasad Pilani vs. Colaba Land and Mills Company.
• The number of directors including additional directors cannot exceed the maximum number prescribed by the Articles of the company.
• According to the MCA, if AGM is held on time or if it is held before time, then additional director will retire
  immediately before the commencement of the meeting.
• Section 260 applies to all companies – public as well as private – Needle Industries (India) Limited vs. Needle Industries Newey (India) Holdings Limited.
• The general meeting will have the power to appoint additional directors where the directors have not filled the vacancies or when they are not able to do so either because there is a deadlock in Board or because there is no validly appointed director in office
Appointment of directors to fill casual vacancy – Section 262 of the Act
• Casual vacancy – vacancy caused due to death, insolvency, resignation or disqualification.
• A causal vacancy occurring in the position of a director appointed in general meeting may be filled up by the Board.
• Such person shall hold office till the time the person in whose place he is appointed would have held the office.
• No provision in the Articles is required for appointment of such directors.
• The Section only applies to public companies.
Q. 28 
Write short note on Office or place of profit.

Meaning of Office or Place of Profit:
• Held by a director: If the director holding it obtains from the company anything over and above the remuneration to which he is entitled as a director.
• Held by any other person: If such person obtains from the company anything by way of remuneration by whatever name called.
Q.29
Explain the Liability of Non-Executive Directors.
• The Directors of a company are liable to the company, to the shareholders and to the third parties.
• The liability of a director to the company may arise from –
    (a) Breach of fiduciary duty
    (b) Ultra vires acts
    (c) Negligence and
    (d) Breach of trust and misfeasance
• The liability of a director to third parties may arise from –
    (a) Liability under the provisions of the Companies Act, 1956
    (b) Liability for breach of warrant or authority
• However, MCA, vide General Circular No. 8/2011 dated 25th March, 2011, has clarified that Independent
  Directors, Nominee Directors and Directors appointed by the Central Government should not be held liable for any act of omission or commission by the company or by any officers of the company which constitute a breach or violation of any provision of the Companies Act, 1956, and which occurred without their knowledge attributable through Board process and without their consent or connivance or where they have acted diligently in the Board process.
Q. 30
What are the disqualifications of directors?

Grounds of disqualifications of directors under Section 274 of the Companies Act, 1956:
• A person who has been found to be of unsound mind by a Court of competent jurisdiction AND the finding is in force
• A person who is an undischarged insolvent
• A person who has applied to be adjudicated as an insolvent AND his application is pending
• A person who has been convicted by a Court of any offence involving moral turpitude AND is sentenced to
  imprisonment for not less to 6 months, and a period of 5 years has not elapsed from the date of expiry of the sentence
• A person who has not paid any call in respect of shares of the company held by him, whether alone or jointly with others, AND 6 months have elapsed from the last day fixed for the payment of the call
• A person who has been disqualified for appointment as a director by an order of the Court under Section 203 of the Act (i.e. he is convicted of any offence in connection with promotion, formation or management of the company or he is found guilty in the course of winding up proceedings of the company
• A director of a public company (Company A) shall be disqualified from being appointed / re-appointed in any public company (Company B, C, D, etc.) for a period of 5 years (including Company A), if Company A
 • Has not filed annual accounts AND annual returns for any continuous 3 financial years; or Has failed to repay its deposit or interest thereon on due date or redeem its debentures on due date or pay dividend and such failure continues for 1 year or more.
Q. 31
Explain the powers which the Board of Directors may exercise only with the approval of     shareholders.
The following are the powers which the Board of Directors may exercise only with the approval of shareholders under Section 293 of the Companies Act, 1956:
• Sell, lease or otherwise dispose of whole, or substantially the whole, of the undertaking of the company
• Remit, or give time for repayment of any debt due by a director
• Invest, otherwise than in trust securities, the amount of compensation received by the company in respect of the compulsory acquisition of any such undertaking as referred above
• Borrow moneys, where the moneys to be borrowed, together with the moneys already borrowed by the company (apart from temporary loans obtained from the company's bankers in the ordinary course of business), will exceed the aggregate of the paid-up capital of the company and its free reserves
• Contribute to charitable and other funds not directly relating to the business of the company or the welfare of its employees, any amounts in excess of Rs. 50,000/- or 5% of its average net profits during the 3 financial years immediately preceding, whichever is greater.

Q. 32
What do you mean by Officer in default?

The expression Officer in default has been defined under Section 5 of the Companies Act, 1956 to include the following persons:
 (a) managing director
 (b) whole-time director
 (c) manager
 (d) secretary
 (e) any person in accordance with whose directions or instructions the Board of directors of the company is
     accustomed to act;
 (f) any person charged by the Board with the responsibility of complying with that provision
 (g) where any company does not have any of the officers specified in clauses (a) to (c), any director who may be specified by the Board in this behalf or where no director is so specified, all the directors.
Q. 33 
Write short note on Role of a company secretary?

 •As a statutory officer
•As a corporate manager
•As a co-ordinator
•As a administrative officer
•As a liaison officer
•To assist the Board in formulating policy decisions
The company secretary acts in three fold capacity namely:
(a) as an agent of the Board of directors i.e. as a liaison link between the Board on one hand and executive and the staff, shareholders, customers and general public on the other;
 (b) as an officer-in charge of secretarial work
 
(c) as a chief business executive of the company

Q. 34
Explain the duties and role of Chairman of a meeting?
Powers of the Chairman
• To maintain order and decorum
• To give ruling as to points of order
• To decide priority of speakers
• To maintain relevancy and order in debate
• To adjourn a meeting
• To exercise a casting vote
• To ascertain the sense of the meeting and declare the results of voting
Duties of the Chairman
• To see that the meeting is properly convened and duly constituted
• To allow no discussion unless there is a specific motion before the meeting
• To maintain order and decorum
• To see that all the members get an equal opportunity to speak
• To see that the sense of the meeting is properly ascertained
• To exercise his power of adjournment judicially
Q. 35
 What are the methods of ascertaining sense of the meeting?

• By acclamation
• By voice vote
• By division
• By show of hands
• By ballot
• By poll
Q. 36
What do you mean by postal ballot?

Postal Ballot means voting by shareholders by postal or electronic mode instead of voting personally by
presenting for transacting businesses in a general meeting of the company.
Section 192A read with Companies (passing of the resolution by postal ballot) Rules, 2011 provides the following procedure for conduct of postal ballot:
• Notice to all shareholders alongwith a draft resolution and requesting them to send their assent / dissent within 30 days of posting the letter
• It shall be sent by registered post acknowledgement due or through e-mail provided the company obtains the e-mail addresses of its shareholders
• Company shall issue advertisement in one English and vernacular newspaper after dispatch of the postal ballot forms
• If it is assented by the majority it shall be deemed to be passed at a meeting
• Voting by electronic mode is also permitted

In terms of the aforesaid Rules, the following businesses shall be mandatorily conducted via postal ballot:
• Alteration of objects clause of the memorandum of association
• Alteration of articles of association for insertion of provisions re. private company
• Buy back of shares
• Issue of shares with differential voting rights
• Change in registered office outside the local limits of the city, town or village
• Sale of whole of the undertaking of the company
• Give loans, guarantees, or security in excess of the limits u/s 372A
• Election of a small shareholder director
• Variation of rights attached to a class of shares / debentures

Q. 37 
Short note on conduct of Board and General Meetings through video-conferencing?

The MCA, vide Circular No. 28/2011 dated 20th May, 2011, has permitted directors to participate in Board /
Committee meetings through the video conferencing facility subject to compliance with the following –
• Every director must personally attend atleast one meeting of the Board / Committee in a financial year
• It shall not be mandatory for companies to provide its directors with the facility to attend meetings through video conferencing; the notice of meetings shall contain the necessary information regarding availability of this facility, in cases where such facility is provided
• The Chairman / CS shall be responsible to safeguard the integrity of the meeting conducted via video conferencing
• At the commencement of such meetings, the Chairman / CS shall make a roll call where the director attending the meeting through electronic mode shall state his name, location and that he can completely and clearly see and communicate with the other participants;
• The directors participating through electronic mode shall be counted for the purpose of quorum.
• At the end of such meeting, the Chairman shall announce the summary of the decisions taken in that meeting and the names of directors who have consented or dissented to those decisions.
Similarly, the MCA has also permitted shareholders to participate in general meetings through the video
conferencing facility subject to compliance with following conditions -
• It shall not be mandatory for companies to provide the facility of video conferencing to its shareholders for the general meetings
• In such cases also, the notice of general meetings shall contain the necessary information regarding the availability of this facility and the Chairman / CS shall be responsible to safeguard the integrity of the meeting conducted via video conferencing;
• The meeting shall be deemed to be held at the place where the Chairman is physically present.

Q. 38 
What do you mean by Small depositors? Explain their rights?

  • In terms of Section 58AA of the Companies Act, 1956, Small Depositor is a depositor whose deposit in a financial year ≤ Rs. 20,000/-
• If a company makes a default in the repayment of deposits / payment of interest to a small depositor, the company shall intimate to the CLB within 60 days of default
• The intimation shall be on a monthly basis and shall include name and address of the small depositor, principal amount of deposit and interest accrued on such deposits
• CLB may order such a company to repay the deposits within 30 days
• The company shall not accept further deposits, till the deposits as above are repaid
• Company shall also disclose the fact of such default in all future advertisements and application forms issued after the date of default
Q. 39 
What are the various methods of appointing auditor in a company?

• In terms of Section 224(5) of the Companies Act, 1956, the first auditors of a company shall be appointed by the Board of Directors within 1 month of registration of the company. Such auditors shall hold office till the conclusion of the first AGM of the company. If the Board of Directors fails to exercise its power, the company in general meeting shall appoint the first auditors.
• In terms of Section 224(1) of the Companies Act, 1956, the subsequent auditors of a company shall be appointed every year in the AGM of the company by passing an ordinary resolution of shareholders. Such auditor shall hold office till the conclusion of the next AGM
• If at an AGM no auditors have been appointed / re-appointed, the CG may appoint the auditor in terms of
  Section 224(3)
• In case of casual vacancy in the position of an auditor, such casual vacancy will be filled by the Board of
Directors. However in case of resignation by auditor such vacancy can only be filled up at the general     meeting.
• In terms of Section 224, in case of companies in which 25% or more of the subscribed share capital is held singly or jointly by a PFI / Govt. company / CG / SG / any financial or other institution in which 51% is held by SG /nationalized bank / insurance companies, auditor shall be appointed by special resolution.

Q. 40  
Short note on Liabilities of an auditor.

• Civil Liability of an auditor
  The term officer as defined in the Companies Act also includes an auditor

• Liability for mis-statement in prospectus
Sec. 62 provides that an auditor shall be liable to compensate every person who subscribes for the shares / debentures of the company on the faith of the prospectus containing an untrue statement made by the  auditor
• Liability for misfeasance
  Sec. 534 provides that the auditor may be held liable for misfeasance or breach of trust
• Criminal Liability
  Various sections of the Act provide for criminal liability of auditors.

Q. 41 
Short note on Director’s Report and Audit Committee.

Director’s Report is a comprehensive document circumscribing both financial and non-financial information, serving to inform the stakeholders about the performance and prospects of the company. relevant changes in management, capital structure, major policies, recommendations as to distributions of profits, future programmes of expansion, modernization and diversification, further issue of capital etc.
Contents of the director’s report under Section 217 of the Companies Act, 1956
• State of affairs of the company
• Amount proposed to be transferred to reserves and amount recommended by way of dividend
• Material changes and commitments affecting the financial position of the company occurring between the year end and the date of the director’s report
• Conservation of energy, technology absorption, foreign exchange earnings and outgo of the company
• Name of every employee whose remuneration is ≥ Rs. 5,00,000/- per month or Rs. 60,00,000/- p.a.
• Reasons for failure to complete a buy back within the specified time
• Explanations and information relating to any reservation, qualification or adverse remarks in the auditor’s report
• It shall also contain a Directors Responsibility Statement

Audit Committee (Section 292A of the Companies Act, 1956)
• Every public company having paid-up capital ≥ Rs. 5 crores shall constitute an audit committee
• IT IS NOT A COMMITTEE OF AUDITORS
• It shall consists of at least 3 directors of which 2/3rd will be non whole time directors
• The Chairman of the Committee shall be elected from amongst themselves
• The Audit Committee shall have periodic discussions with the auditors periodically about internal control systems, scope of audit including the observations of auditors and review the half yearly and annual financial statements before submission to the board of directors of the company
• The Chairman of the Audit Committee shall attend the AGM of the company.

Q. 42
Short note on interim dividend and Investor Education and Protection Fund.

Interim Dividend
• A part of profits which may be distributed before the accounts are finally passed –such dividend is called interim dividend
• It is a dividend between 2 AGMs of a company
• Sec. 205(1A) empowers the BOD to declare and pay interim dividend to the shareholders
• All provisions applicable to dividend apply to interim dividend.
Investor Education and Protection Fund
• A fund shall be established by the Central Government for the benefit and protection of the investors.
• Such fund shall be credited with –
   (a) amounts in the unpaid dividend accounts of companies
   (b) application moneys received by companies for allotment of any securities and due for refund
   (c) accrued interest on the aforesaid amounts
   (d) grants and donations given to the Fund
   (e) interest or other income received out of the investments made from the Fund

• The aforesaid amounts shall be transferred to IEPF only if the same remains unclaimed for 7 years

Q.43 
Are transfers of profit to reserves mandatory before declaration of dividend?
Before declaring dividend > 10% the company shall make mandatory minimum transfer of profits to reserves in
accordance with the Companies (Transfer of Profits to Reserves) Rules, 1975 as below –
	Rate of Dividend
	% of Profit required to be transferred to reserve

	Upto 10%Nil
	Nil

	10% but ≤ 12.5%
	 Not less than 2.5% of the current profits>

	12.5% but ≤ 15%
	    Not less than 5% of the current profits>

	15% but ≤ 20%
	  Not less than 7.5% of the current profits>

	 > 20%
	Not less than 10% of the current profits


It can be observed from the above, that in case the company declares dividend <10% of its net profits, it need not make
any transfer of profits to reserves.

Q. 44. 
What are the additional disclosures in the Director’s report pursuant to the listing agreement?
• In terms of Clause 49 of the Listing Agreement, a Management Discussion and Analysis Report shall be given by listed companies either as a separate report or as part of the director’s report
• Listed companies shall also disclose compliance with Corporate Governance requirements under Clause 49 of the Listing Agreement.

Q. 45 
Explain the Rule of Foss vs. Harbottle and its exceptions.

• All questions relating to management of the affairs of the company are required to be decided either by simple majority or by a special majority of shareholders.
• This rule was first enunciated in Foss vs. Harbottle, where the members took action against the directors for fraudulent actions and applied to the court for penalizing them; the company in general meeting resolved by majority not to take any action against these directors – hence no action was taken against them.
• In Rajamundry Electric Supply Company vs. A Nageshwara Rao, the Supreme Court held that the court will not intervene at the instance of the shareholders in the matter of general administration and will not interfere with the management of the company by its directors so long as there acing within the powers conferred on them under the Articles of the company.
Exceptions to the Rule of Foss vs. Harbottle
As per decisions of the Court
• Breach of fiduciary duty – Satya Charan Lal vs. Rameshwar Prasad Bajoria
• When the act complained of constitutes a fraud on the minority – Greenhalgh vs. Ardene Cinemas Ltd.
• Where the act is supported by a resolution passed by an insufficient majority – Baillie vs. Oriental Telephone Co.
• Where the personal rights of an individual member are being infringed
• Where the act done is illegal or ultra vires the company
Under the provisions of the Companies Act
• Variation of class rights under Section 106 & 107 – this can be done with approval of 3/4th of the shareholders; holders of ≥ 10% may apply to Court for cancellation of such variation
• Scheme of reconstruction or amalgamation – In such cases the Court has to ensure whether the members / creditors are fairly represented by those who attend the meeting, that the statutory majority were acting bona fide & and that the amalgamation is such that an intelligent honest person belong to the concerned class might reasonably approve
• Oppression and Mismanagement

Q. 46 
What are the statutory registers that are required to be maintained by a company?

•Register of investments not held in company’s name
•Register of deposits
•Register of securities bought back
•Register of charges
•Register and index of members
•Register and index of debenture holders
•Register and index of beneficial owners
•Foreign Register of members and debenture holders
•Annual return
•Minutes of Board and general meetings
•Register of Postal Ballot
•Books of Accounts
•Cost Accounting records
•Register of companies / firms in which directors are interested
•Register of directors / MD / secretary
•Register of director’s shareholding
•Register of inter corporate loans, investments and guarantees
•Register of renewed and duplicate share certificates
•Register of documents and registers destroyed
•Dividend register
Q. 47 
Write short note on Limited Liability Partnerships.

Limited Liability Partnership is an incorporated partnership formed and registered under the Limited Liability
Partnership Act, 2008 with limited liability and perpetual succession.
The following are the salient features of LLP:
• It is a body corporate and legal entity separate from its partners
• The mutual rights and duties of partners inter se and those of the LLP and its partners shall be governed by an agreement between them
• The liability of the partners shall be limited to the extent of the agreed contribution in the LLP
• It shall have atleast 2 partners and 2 designated partners
• It shall maintain annual accounts
• A statement of accounts and solvency shall be filed by the LLP with the Registrar every year
• Indian Partnership Act, 1932 shall not apply to them
• The Limited Liability Partnerships Act, 2008 shall apply to them
Q. 48 
Explain the concept of producer company

• Section 581A defines Producer Company as a body corporate having its objects or activities specified in
  Section 581B of the Act.
• The membership of producer companies is open to such people who themselves are primary producers which is an activity by which some agricultural produce is produced by such primary producers.
• The activities specified in Section 581B, inter alia, include activities of harvesting, drying, preserving, brewing, generation & transmission of power etc.
• Any 10 or more individuals, each of them being a producer, any 2 or more producer institutions, i.e. producer companies or any other institution having only producers or producer companies as its members or a combination of 10 or more individuals and producer institutions, can get a producer company incorporated under the Act.
Q. 49  
What are the powers of a court to wind up a company?

In terms of Section 433 of the Companies Act, 1956, the following are the grounds on which court can compulsorily wind up a company:
• A company by passing a special resolution makes a petition to the court for winding up
• A company makes default in holding statutory meeting or filing statutory report
• A company fails to commence business within one year from incorporation or suspends its business for one year
• The number of members of a company is reduced below the statutory minimum
• A company is unable to pay its debts
• The court finds it just and equitable to wind up a company

Q. 50 
When can the Central Govt. investigate into the affairs of a company ?

In terms of Section 237 of the Companies Act, 1956, the following are the circumstances under which the Central Govt. can investigate into the affairs of a company:
• On report by the RoC
• On application of members as follows:
    1. companies having share capital – 200 members or members holding 1/10th of voting power
    2. companies without share capital – 1/5th of members
• On passing special resolution or Court order
• On opinion of Company Law Board.
