Whether section 14A is applicable in respect of deductions, which are permissible
and allowed under Chapter VI-A?   CIT v. Kribhco (2012) 209 Taxman 252 (Delhi)
In the given case, the assessee is a co-operative society and is engaged in marketing of fertilizers and purchase and processing of seeds. The assessee had claim deduction under section 80P(2)(d) on dividend income received from NAFED and co-operative bank and also on interest on deposits made with co-operative banks. The Assessing Officer, relying upon section 14A, contended that the aforesaid income were not included in the total income of the assessee and therefore, expenditure with
respect to such income should be disallowed. The High Court observed that section 14A is not applicable for deductions, which are permissible and allowed under Chapter VIA. Section 14A is applicable only if an income is not included in the total income as per the provisions of Chapter III of the Income-tax Act, 1961. Deductions under Chapter VIA are different from the exclusions/exemptions provided under Chapter III. The words “do not form part of the total income under this Act” used in section 14A are significant and important. Income which qualifies for deductions under section 80C to 80U has to be first included in the total income of the assessee and then allowed as a deduction. However, income referred to in Chapter III do not form part of the total income and therefore, as per section 14A, no deduction shall be allowed in respect of expenditure incurred by the assessee in relation to such income which does not form part of the total income. Therefore, the Delhi High Court held that no disallowance can be made under section 14A in respect of income included in total income in respect of which deduction is allowable under section 80C to 80U.

Can Explanation to section 11(2) be applied in respect of the accumulation up to 15% referred to in section 11(1)(a), to treat the donation made to another charitable trust from the permissible accumulation upto 15% as income of the trust?
DIT (Exemption) v. Bagri Foundation (2012) 344 ITR 193 (Delhi)
The assessee is a charitable trust registered under section 12AA and recognized under section 80G. The assessee filed the return of income for the previous year declaring nil income. On perusal of the application of income made during the year, it was found that donation to the corpus of another trust was made which was much higher than the gross total income declared in the return of income. The source of the excess donation was the accumulation of income of the past made under section 11(1)(a) (i.e., out of permissible accumulation upto 15%) and encashment made out of these accumulations/funds. The Assessing Officer added the donation made out of the accumulations or the set apart income, applying the Explanation to section 11(2) and accordingly, computed taxable income of the assessee. Considering the above mentioned issue, the Delhi High Court held that, as per the provisions of section 11(1)(a), the accumulations upto 15% is permitted and no additional conditions are attached with such accumulation. It is an absolute exemption. However, as per section 11(2) accumulations in excess of 15% is also allowed but subject to certain conditions mentioned therein and also subject to provisions of Explanation to section 11(2), which mentions that the amount accumulated in excess of 15% under section 11(2) cannot be donated to another trust. Such an explanation is not mentioned under section 11(1). Therefore, the Explanation to section 11(2) cannot be  said to be applicable to the accumulations under section 11(1)(a) i.e. accumulations upto 15%, unless there is an express mention in the Act for the same. Therefore, it follows that even if the donations by the assessee to another charitable trust were out of past accumulations under section 11(1)(a) i.e. upto 15%., the same would not be liable to be included in the total income as assessed by the Assessing Officer

Is the limit of ` 1,000 per month per child to be mandatorily deducted, while computing the perquisite value of the free or concessional education facility provided to the employee by the employer? 
CIT (TDS) v. Director, Delhi Public School (2011) 202 Taxman 318 (Punj. & Har.)
As per the provisions of Rule 3(5) of the Income-tax Rules, 1962, in case an educational institution is maintained and owned by the employer and free or concessional education facility is provided to the employees’ household in such institution, then, the cost of education in a similar institution in or near the locality shall be taken to be the value of perquisite in the hands of the employee. In case the cost of such education or the value of benefit does not exceeds ` 1,000 per month per child, the perquisite value shall be taken to be nil. In the present case, the cost of education was more than ` 1,000 per month per child, therefore, while determining the perquisite value on the above basis, the assessee claimed a deduction of ` 1,000 per month per child.
The Punjab and Haryana High Court, in the above case, held that on a plain reading of Rule 3(5), it flows that, in case the value of perquisite for free/concessional educational facility arising to an employee exceeds ` 1,000 per month per child, the whole perquisite shall be taxable in the hands of the employee and no standard deduction of ` 1,000 per month per child can be provided from the same. It is only in case the perquisite value is less than ` 1,000 per month per child, the perquisite value shall be nil. Therefore, `1,000 per month per child is not a standard deduction to be provided while calculating such a perquisite 


INCOME FROM HOUSE PROPERTY.

Can the rental income from the unsold flats of a builder be treated as its business income merely because the assessee has, in its wealth tax return, claimed that the unsold flats were stock-in-trade of its business? 
Azimganj Estate (P.) Ltd. v. CIT (2012) 206 Taxman 308 (Cal.)
The assessee, a property developer and builder, in the course of its business activities constructed a building for sale, in which some flats were unsold. During the year, the assessee received rental income from letting out of unsold flats which is disclosed under the head “Income from house property” and claimed the permissible statutory deduction of 30% therefrom. The Assessing Officer contended that since the assessee had taken the plea that the unsold flats were stock-in-trade of its business and not assets for the purpose of Wealth-tax Act, 1961, therefore, the rental income from the said flats have to be treated as business income of the assessee. Consequently, he rejected the assessee’s claim for statutory deduction of 30% of Net Annual Value. On this issue, the Calcutta High Court held that the rental income from the unsold flats of a builder shall be taxable as “income from house property” as provided under section 22 and since it specifically falls under this head, it cannot be taxed under the head “Profit and gains from business or profession”. Therefore, the assessee would be entitled to claim statutory deduction of 30% from such rental income as per section 24. The fact that the said flats have been claimed as not chargeable to wealth-tax, treating the same as stock-in-trade, will not affect the computation of income under the Income-tax Act, 1961

Can benefit of self-occupation of house property under section 23(2) be denied to a HUF on the ground that it cannot occupy a house property, being a fictional entity? 
CIT v. Hariprasad Bhojnagarwala (2012) 342 ITR 69 (Guj.) (Full Bench)
The assessee, being a Hindu Undivided Family (HUF), claimed the benefit of self occupation of a house property under section 23(2). However, the Assessing Officer did not accept the said claim and denied the benefit of self occupation of house property to the HUF arguing that such benefit is available only to the owner who can reside in his own residence i.e., only an individual assessee, who is a natural person, and not to an imaginary assessable entity being HUF or a firm, etc On the above mentioned issue, the Gujarat High Court observed that a firm, which is a fictional entity, cannot physically reside in a house property and therefore a firm cannot claim the benefit of this provision, which is available to an assessable entity who can actually occupy the house. However, the HUF is a group of individuals related to each other i.e., a family comprising of a group of natural persons. The said family can reside in the house, which belongs to the HUF. Since a HUF cannot consist of artificial persons, it cannot be said to be a fictional entity. Also, it was observed that since singular includes plural, the word "owner" would include "owners" and the words "his own" used in section 23(2) would include "their own". Therefore, the Court held that the HUF is entitled to claim benefit of self-occupation of house property under section 23(2)

Can notional interest on interest free deposit received by an assessee in respect of a shop let out on rent be brought to tax as “Business income” or “Income from house property”?  CIT v. Asian Hotels Ltd. (2010) 323 ITR 490 (Del.)
The assessee had received interest free deposit in respect of shops given on rent. The Assessing Officer added to the assessee's income notional interest on the interest free deposit at the rate of 18 per cent simple interest per annum on the ground that by
accepting the interest free deposit, a benefit had accrued to the assessee which was chargeable to tax under section 28(iv). 
The High Court held that section 28(iv) is concerned with business income and brings to tax the value of any benefit or perquisite, whether convertible into money or not, arising from business or the exercise of a profession. Section 28(iv) can be invoked only where the benefit or amenity or perquisite is other than cash. In the instant case, the Assessing Officer has determined the monetary value of the benefit stated to have accrued to the assessee by adding a sum that constituted 18 per cent simple interest on the deposit. Hence, section 28(iv) is not applicable. Section 23(1)(a) deals with the determination of the annual letting value of such property for computing the income from house property. It provides that the annual letting value is
deemed to be the sum for which the property might reasonably be expected to be let from year to year. This contemplates the possible rent that the property might fetch and certainly not the interest on fixed deposit that may be placed by the tenant with the landlord in connection with the letting out of such property. Thus, the notional interest is not assessable either as business income or as income from house property

BUSINESS INCOME.

Can business contracts, business information, etc., acquired by the assessee as part of the slump sale be described as 'goodwill', be classified as an intangible asset to be entitled for depreciation under section 32(1)(ii)?
Areva T and D India Ltd. v. DCIT (2012) 345 ITR 421 (Delhi)
In the present case, a transferor under a transfer by way of slump sale, transferred its ongoing business unit to the assessee company. On perusal of the sale consideration, it was found that some part of it was attributable to the tangible assets and the balance payment was made by the assessee company for acquisition of various business and commercial rights categorized under the separate head, namely, "goodwill" in the books of account of the assessee. These business and commercial rights comprised the following: business claims, business information, business records, contracts, skilled employees, know-how. The assessee company claimed depreciation under section 32 on the excess amount paid which was classified as “goodwill” under the category of intangible assets. The Assessing Officer accepted the allocation of the slump sale between tangible and
intangible assets (described as Goodwill). However, he claimed that depreciation in  terms of section 32(1)(ii) is not allowable on goodwill. He further contended that the assessee has failed to prove that such payment can be categorized under “other
business or commercial right of similar nature” as mentioned in section 32(1)(ii) to qualify for depreciation.The assessee argued that any right which is obtained for carrying on the business effectively, is likely to come within the sweep of the meaning of intangible asset. Therefore, the present case shall qualify for claiming depreciation since business claims, business information, etc, are in the nature of “any other business or commercial rights”. However, the Revenue argued that, the business or commercial rights acquired by the assessee would not fall within the definition of intangible assets under section 32. The Delhi High Court observed that the principle of ejusdem generis provides that where there are general words following particular and specific words, the meaning of the latter words shall be confined to things of the same kind. The Court applied this principle for 
interpreting the expression "business or commercial rights of similar nature" specified in section 32(1)(ii). It is seen that such rights need not be the same as the description of "know-how, patents, trademarks, licenses or franchises" but must be of similar nature as the specified assets. The use of these general words after the specified intangible assets in section 32(1)(ii) clearly demonstrates that the Legislature did not intend to provide for depreciation only in respect of specified intangible assets but also to other categories of intangible assets, which were neither feasible nor possible to exhaustively enumerate. Further, it was observed that the above mentioned intangible assets are invaluable assets, which are required for carrying on the business acquired by the assessee without any interruption. In the absence of the aforesaid intangible assets, the assessee would have had to commence business from scratch and go through the gestation period whereas by acquiring the aforesaid business rights along with the tangible assets, the assessee has got a running business. The aforesaid intangible assets are, therefore, comparable to a license to carry on the existing business of the transferor. Therefore, the High Court held that the specified intangible assets acquired under the slump sale agreement by the assessee are in the nature of intangible asset under the category "other business or commercial rights of similar nature" specified in section 32(1)(ii) and are accordingly eligible for depreciation under section 32(1)(ii)

What would be the nature of expenditure incurred by the assessee by way of severance cost paid to the employees in respect of suspension of one of the activities, in a case where he continues to carry on other business activities –
Capital or Revenue? CIT v. KJS India P. Ltd. (2012) 340 ITR 380 (Delhi)
In the present case, the assessee was carrying more than one business activity, namely manufacturing powdered soft drink and trading in soft drinks. However, the manufacturing activity was not profitable and hence, was stopped. The employees who 
were directly connected with this manufacturing activity were laid off and severance cost was paid to those employees. The same was claimed by the assessee as revenue expenditure. The Assessing Officer disallowed the same treating it as a capital
expenditure, on the argument that it was incurred as a result of closure of business of the assessee.The Delhi High Court, on the above mentioned issue, held that though one of the business activities was suspended, it cannot be construed that the assessee has closed down its entire business. The assessee still continues to trade in soft drinks. Therefore, the said expenditure will be allowed as revenue expenditure though it was related to manufacturing activity which was suspended. 

Is the income or expense of an asset management company liable to be assessed on the basis of the maximum limit mentioned in the SEBI regulations or should the assessment be made on the basis of the actual income or expenses charged?  CIT v. Templeton Asset Management (India) P. Ltd. (2012) 340 ITR 279 (Bom.)
The assessee is a private limited company engaged in the business of asset management of mutual funds. The Assessing Officer noticed and made additions in respect of the under mentioned items: (i) The difference between the ceiling for investment advisory fees prescribed under the relevant regulation of the Securities and Exchange Board of India (Mutual Funds) Regulations, 1996 and the actual amount claimed as being charged from the mutual fund.(ii) Certain expenses incurred by the assessee on behalf of the mutual funds. The assessee recovered only a part of those expenses from the mutual fund and the
balance was borne by the assessee himself. In some cases, the whole expense was borne by the assessee. The Assessing Officer, relying on the relevant SEBI regulation, contended that since the SEBI regulation empowers the assessee to recover those expenses up to the ceiling prescribed therein, the assessee was not justified in charging those expenses to its own account, thereby reducing its taxable income. Accordingly, the Assessing Officer added the differential amount to the income of the assessee. On the issue mentioned in (i) above, the Bombay High Court, confirming the decision of the Commissioner (Appeals) and the Income-tax Appellate Tribunal, held that the relevant SEBI regulation provides for the maximum limit towards the fees that could be charged by an asset management company from the mutual funds. In case due to business exigencies, if the assessee, an asset management company, collects lesser amount of fees than the ceiling prescribed, it is not open to the Assessing Officer to make additions on notional basis and assess the assessee at the maximum amount prescribed under the SEBI regulation. Similarly, in respect of the issue mentioned in (ii) above, it was held that it is a bonafide decision of the assessee to claim part of the expenses or claim no expense from the mutual funds on the basis of commercial prudence. The ceiling on expenses mentioned in the SEBI regulation is the maximum amount that can be claimed from the mutual fund.
The restrictions under the SEBI Regulations are imposed with a view to ensure that the mutual funds are not overcharged and the said Regulations are not intended to mandatorily burden the mutual funds with the liability set out in the Regulations. In case an asset management company does not charge the mutual funds part of the expenses actually incurred due to a bonafide commercial decision, then, no part of the expenditure can be disallowed unless it is established that there were no business exigencies or the claim was not genuine. Therefore, the disallowance made by the Assessing Officer in the present case is not justified since the transaction was genuine in nature

Can the expense incurred by the assessee on the education and travelling of an employee, for acquiring knowledge relating to assessee’s business, be disallowed merely on the ground that the employee is the son of an ex-director of the
assessee company? CIT v. Naidunia News and Networking (P.) Ltd. (2012) 210 Taxman 73 (MP)
In the present case, the assessee was engaged in the business of printing and distribution of newspapers and magazines. It incurred foreign travel and education expenditure on higher studies in printing technology for its employee, who was the son of
the ex-director of the company. However, the said expense was disallowed by the Assessing Officer. The Madhya Pradesh High Court held that the expenses incurred by the assessee on the foreign travel and education of a regular employee outside India for gaining advanced knowledge of the latest printing technology, which was directly related to the business of the assessee, is allowable under section 37(1). The expenditure cannot be disallowed merely because it was incurred in respect of an employee, who was son of ex-director of the assessee company. 

Can advance given to employees and security deposit paid to the landlord by the amalgamating company, which became irrecoverable, be allowed as a business loss in the hands of the amalgamated company?
CIT v. Triveni Engg. & Industries Ltd. (2012) 343 ITR 245 (Delhi)
The amalgamating company had given certain advances to employees and had made a security deposit with the landlords for obtaining lease of premises for purposes of its business. Both the advance given and the security deposit paid by the amalgamating company became irrecoverable and were written off in the books of account of the assess-amalgamated company. The Assessing Officer disallowed the said claims on the ground that the same is not directly related to carrying on of the business of the assessee-amalgamated company nor is it incidental to the same. On the above mentioned issue, the Delhi High Court held that advances to employees were given by the amalgamating company in the ordinary course of business by way of temporary financial accommodation to be recovered out of the salary paid to the employees. The giving of such advances was necessitated in order to share up the personal finances of the employees, to meet any emergency/financial commitment and keep the employees motivated, contended and happy. Therefore, such advances given to persons who had been employed by the assessee company which have become irrecoverable would be treated as business loss. However, as regards the allowability of non-recoverable security deposit given to the landlord for obtaining lease of premises for purposes of business, the High Court observed that the security deposits were refundable and therefore, were not in the form
of rent. They were given for securing the premises on rent. The assessee had obtained a right to use the property, i.e., tenancy right, which is a capital asset. Therefore, it is not allowable as business loss.

Can an assessee, engaged in money lending business, claim interest paid on money borrowed as business expenditure?
Rajendra Kumar Dabriwala v. CIT (2012) 347 ITR 353 (Cal.)
In the present case, the assessee was engaged in the business of dealing in shares and money lending. He borrowed funds for lending purposes, paid interest on the funds borrowed and claimed the same as deduction while computing business income. The interest received was shown as income. The Assessing Officer did not allow the claim of interest paid as business expenditure on the contention that, substantial amount of loan was obtained by the assessee from various parties and substantial amount of loans were given to different parties. The Assessing Officer claimed that the loans were not given for the sake of business transactions but simply the loans taken from one party were transferred to the other parties by way of loan.
The Calcutta High Court held that the Assessing Officer is not right in his contention, since the assessee is in the money lending business. He is entitled to receive interest from the loan advanced and is also entitled to take loan for running the money lending
business. Therefore, the assessee is lawfully entitled to deduct interest paid on the funds borrowed as business expenditure, subject however to the provisions contained in section 14A. In other words, if any loan has been taken by the assessee in relation to the income which does not form part of his total income under the Act, the assessee will not get deduction of interest paid on that amount

Can subsidy received by the assessee from the Government of West Bengal under the scheme of industrial promotion for expansion of its capacities, modernization and improving its marketing capabilities be treated as a capital receipt?
CIT v. Rasoi Ltd. (2011) 335 ITR 438 (Cal.)
In the present case, the assessee received the subsidy by way of financial assistance in the period of crisis for promotion of the industries mentioned in the scheme which had manufacturing units in West Bengal and which were in need of financial assistance for expansion of their capacities, modernization and improving their marketing capabilities. The subsidy was a one time receipt and was equivalent to 90% of the amount of sales tax paid. The Assessing Officer, relying on the decision of the Supreme Court in the case of “Sahney Steel & Press Works Ltd. v CIT (1997) 228 ITR 253”, came to the conclusion that since the subsidy received from the Government was 90% of the sales tax paid, the same was in the form of refund of sales tax paid and hence, should be considered as a revenue receipt. The Calcutta High Court, applying the rationale of Supreme Court in CIT v. Ponni Sugars& Chemicals Ltd. (2008) 306 ITR 392, observed that if the object of the subsidy is to enable the assessee to run the business more profitably, the receipt is a revenue receipt. On the other hand, if the object of the assistance is to enable the assessee to set up a new unit or to expand an existing unit, the receipt would be a capital receipt. Therefore, the object for which subsidy is given determines the nature of the subsidy and not the form of the mechanism through which the subsidy is given. Further, it was observed that in “Sahney Steel and Press Work Ltd.”, the subsidy was given by way of assistance in carrying the trade or business more profitably and hence, the receipt was a revenue receipt. However, in the instant case, the object of the subsidy was for expansion of their capacities, modernization and improvement of their marketing capabilities. It was further
observed that merely because the subsidy was equivalent to 90% of the sales tax paid, it cannot be construed that the same was in the form of refund of sales tax paid. Therefore, the High Court held that, in the present case, the subsidy received has to be 
treated as a capital receipt and not as a revenue receipt. 

Can the assessee, being a charitable institution claim depreciation under section 32 in respect of an asset, where the cost of such asset has been treated as application of income for charitable purposes under section 11(1)(a)?
Lissie Medical Institutions v. CIT (2012) 348 ITR 344 (Ker.)
On the above issue, it was held that once the expenditure on acquisition of assets has been treated as application of income for charitable purposes under section 11(1)(a), the full value of the asset stands written off and if depreciation is further allowed, the same will result in double deduction of capital expenditure leading to violation of provision of section 11(1) and therefore, the trust is not eligible to claim depreciation on such capital expenditure, in the current year or in any subsequent year.

Is the assessee entitled to depreciation on value of goodwill considering it as an asset within the meaning of xplanation 3(b) to Section 32(1)? CIT v. Smifs Securities Ltd. (2012) 348 ITR 302 (SC)
In this case, the assessee has paid an excess consideration over the value of net assets of the amalgamating company acquired by it, which is treated as goodwill, since the extra consideration was paid towards the reputation which the amalgamating company was enjoying in order to retain its existing clientele. The assessee had claimed depreciation on the said goodwill. However, the Assessing Officer contended that the goodwill is not an asset falling under Explanation 3 to section 32(1) and therefore, is not eligible for depreciation. On this issue, the Supreme Court observed that Explanation 3 to section 32(1) states that the xpression 'asset' shall mean an intangible asset, being know-how, patents, copyrights, trademarks, licences, franchises or any other business or commercial rights of similar nature. A reading of the words 'any other business or commercial rights of similar nature' in Explanation 3(b) indicates that goodwill would fall under the said expression. In the process of amalgamation, the amalgamated company had acquired a capital right in the form of goodwill because of which the market worth of the amalgamated company stood increased Therefore, it was held that 'Goodwill' is an asset under Explanation 3(b) to section 32(1)
and depreciation thereon is allowable under the said section

Is abkari licence covered under section 32(1)(ii) and eligible for depreciation @ 25% of written down value?
S. Ambika v. DCIT (2011) 203 Taxman 2 (Ker.)Relevant section: 32
On this issue, the High Court observed that abkari licence is treated as a transferable asset and the Excise Commissioner is authorised to approve transfers as per Foreign Liquor Rules. When licence is transferable according to the Rules under which it is issued, it is for consideration and the licence would be renewed every year unless a general policy decision is taken by the Government against it, and therefore, it is a business asset for long-term exploitation. Therefore, abkari licence is a business right given to the party to carry on liquor trade. As per section 32(1)(ii), the assessee is entitled to claim depreciation on know-how, patents, copyright, trademarks, licenses, franchises or any other business or commercial rights of similar nature as being being intangible assets.Therefore, the High Court held that the abkari licence squarely falls under section 32(1)(ii) on which the assessee is entitled to depreciation at 25% of the written down value as provided under Section 32(1).

Is the commission paid to doctors by a diagnostic centre for referring patients for diagnosis be allowed as a business expenditure under section 37 or would it be treated as illegal and against public policy to attract disallowance?
CIT v. Kap Scan and Diagnostic Centre P. Ltd. (2012) 344 ITR 476 (P&H)
On the above mentioned issue, the Punjab and Haryana High Court held that the argument of the assessee that giving commission to the private doctors for referring the patients for various medical tests was a trade practice which could not be termed to be illegal and therefore, the same cannot be disallowed under section 37(1), is not acceptable. Applying the rationale and considering the purpose of Explanation to section 37(1), the assessee would not be entitled to deduction of payments made in contravention of law. Similarly, payments which are opposed to public policy being in the nature of unlawful consideration cannot also be claimed as deduction. The assessee cannot take a plea that businessmen are entitled to conduct their business even contrary to law and claim deduction of certain payments as business expenditure, notwithstanding that such payments are illegal or opposed to public policy or have pernicious consequences to the society as a whole. As per the Indian Medical Council (Professional Conduct, Etiquette and Ethics) Regulations, 2002, no physician shall give, solicit, receive, or offer to give, solicit or receive, any gift, gratuity, commission or bonus in consideration of a return for referring any patient for medical treatment. The demanding as well as paying of such commission is bad in law. It is not a fair practice and is opposed to public policy and should be discouraged. Thus, the High Court held that commission paid to doctors for referring patients for diagnosis is not allowable as a business expenditure

What would be the nature of the repair and reconditioning expenditure incurred on a machine which broke down years ago – Revenue or Capital?  Bharat Gears Ltd. v. CIT (2011) 337 ITR 370 (Delhi)
In the present case, the assessee had machinery which broke down many years back and was not in use. In the current year the assessee got that machinery repaired and reconditioned and claimed that expenditure as “current repairs” i.e., revenue expenditure. The assessee contended that this was neither a case of replacement of asset nor acquisition of a new asset. The defects in the machinery were only being removed and therefore, the expenditure should be treated as current repairs. The Assessing Officer disallowed the claim since the expenditure incurred has given a benefit of enduring nature to the assessee by increasing the useful life of the machinery and therefore, has to be treated as a capital expenditure on which depreciation is allowable. After considering the above mentioned arguments, the Delhi High Court held that the  machinery which was repaired had outlived its utility and huge expenditure was incurred by replacing many vital parts in order to make the same functional. The expenditure was of such nature that it brought into existence a new machinery altogether and consequently, there was a benefit of enduring nature to the assessee even though technically no new asset came into existence. Therefore, the Delhi High Court observed that it is in the nature of capital expenditure on which depreciation can be claimed.

Where the provision for bad and doubtful debts under section 36(1)(viia) relates to rural advances, can deduction for actual write off under section 36(1)(vii) in respect of urban advances be restricted to the amount in excess of the credit balance in the provision for bad and doubtful debts made under section 36(1)(viia)?
Catholic Syrian Bank Ltd. v. CIT (2012) 343 ITR 270 (SC)
As per the provisions of section 36(1)(viia), a scheduled bank can claim deduction in respect of provision for bad and doubtful debts in respect of its rural advances. Further, as per proviso to section 36(1)(vii), deduction under section 36(1)(vii) in respect of bad and doubtful debts written off shall be limited to the amount by which such debt or part thereof exceeds the credit balance in the provision for bad and doubtful debts created under section 36(1)(viia). The issue under consideration is whether the claim for bad debts under section 36(1)(vii) in respect of urban advances can be restricted to the amount in excess of the credit balance in the provision for bad and doubtful debts made under section 36(1)(viia) in respect of rural advances. On the above issue, the Supreme Court observed that the deduction on account of provision for bad and doubtful debts under section 36(1)(viia) relating to rural advances of a scheduled bank is distinct and independent of the provisions of section 36(1)(vii), 
where such bad debts are in respect of urban advances. In effect, where the provision under section 36(1)(viia) is in respect of rural advances and the bad debts write off under section 36(1)(vii) is in respect of urban advances, the restriction contained in the proviso to section 36(1)(vii) would not apply. The Supreme Court held that in such a case, the benefit of deduction under section 36(1)(vii) in respect of urban advances would be available to the bank, subject to provisions of section 36(2)

Would the expenditure incurred for issue and collection of convertible debentures be treated as revenue expenditure or capital expenditure? CIT v. ITC Hotels Ltd. (2011) 334 ITR 109 (Kar.)
On this issue, the Karnataka High Court held that the expenditure incurred on the issue and collection of debentures shall be treated as revenue expenditure even in case of convertible debentures, i.e. the debentures which had to be converted into shares at a later date. 
Note: However, it may be noted that Ahmedabad High Court in the case of Banco Products (India) Ltd. v. CIT (1999) 63 Taxman 370 held that since the convertible debentures have characterstics of equity shares, such debentures cannot be termed as debt and therefore proportionate issue expenses of such debentures that relates to the equity base of the company has to be treated as capital expenditure

CAPITAL GAIN.

Can non-cumulative preference shares carrying a fixed rate of dividend with a fixed holding period be said to be equated with bonds or debentures so as to deny the indexation benefit while computing capital gain on its transfer, applying the third proviso to section 48?  CIT v. Enam Securities P. Ltd. (2012) 345 ITR 64 (Bom.)
As per the third proviso to section 48, benefit of indexation is not available on transfer of a long-term capital asset, being bond or debenture other than capital indexed bonds issued by the government. In the present case, the assessee had subscribed to non-cumulative preference shares of a private limited company carrying dividend@4% p.a. and redeemable after the expiry of 10 years from the date of allotment. On the redemption of a part of the aforesaid preference shares at par, the assessee computed the capital loss on the same after claiming the benefit of indexation. However, the Assessing Officer claimed that the above
mentioned 4% non-cumulative redeemable preference shares have a fixed holding period and a fixed rate of return which are the principal characteristics of a bond and on this basis denied the benefit of cost indexation to the assessee, applying the third proviso to section 48. On this issue, the Bombay High Court, following the judgement of the Supreme Court in Anarkali Sarabhai v. CIT (1997) 224 ITR 422, observed that the redemption of preference shares by a company falls within the ambit of section 2(47) and amounts to transfer so as to attract capital gain tax. The Court held that, since shares, debentures and bonds are not defined in the Income- tax Act, 1961, the terms have to be understood from the meaning given in the Companies Act, 1956. As per the Companies Act, 1956, the share capital of a company limited by shares can be of two kinds only, namely, equity share capital and preference share  capital. Further, as per section 2(12) of the Companies Act, 1956, debenture is defined
to include debenture stock, bonds and any other securities of a company, whether or not they constitute a charge on the assets of the company. A debenture is a certificate of a loan or a bond evidencing the fact that the company is liable to pay an amount specified with interest. Though the amount which is raised by a company through debentures becomes a part of its capital structure, it does not become part of share capital. Hence, the 4% non-cumulative preference shares cannot be said to be in the nature of bonds or debentures. Therefore, the indexation benefit on the transfer of long-term capital asset, being 4% non cumulative preference shares cannot be denied applying the provisions of the third proviso to section 48.

In case of a house property registered in joint names, whether the exemption under section 54F can be allowed fully to the co-owner who has paid whole of the purchase consideration of the house property or will it be restricted to his share in the house property? CIT v. Ravinder Kumar Arora (2012) 342 ITR 38 (Delhi)
In the present case, the assessee filed the return of income showing long-term capital gain on sale of plot of land. The assessee claimed exemption under section 54F from such long-term capital gain on account of purchase of new residential house property within the stipulated time period as mentioned in the aforesaid section. He claimed exemption under section 54F taking into consideration the whole of purchase price of the residential house property. However, after going through the purchase deed of the house property, the Assessing Officer found that the said house property was purchased in joint names of assessee and his wife. Therefore, the Assessing Officer allowed 50% of the exemption claimed under section 54F, being the share of the assessee in the property purchased in joint names. The assessee submitted that the inclusion of his wife’s name in the sale deed was just to avoid any litigation after his death. He further explained that all the funds invested in the said house were provided by him, including the stamp duty and corporation tax paid at the time of the registration of the sale deed of the said house. This fact was also clearly evident from the bank statement of the assessee. The assessee claimed that the exemption under section 54F is to be allowed with reference to the full amount of purchase consideration paid by him for the aforesaid residential house and is not to be restricted to 50%. The Assessing Officer did not deny the fact that the whole amount of purchases of the house was contributed by the assessee and nothing was contributed by his wife. However, the Assessing Officer opined that exemption under section 54F shall be allowed only to the extent of assessee’s right in the new residential house property
purchased jointly with his wife, i.e. 50%. Considering the above mentioned facts, the Delhi High Court held that the assessee was the real owner of the residential house in question and mere inclusion of his wife’s name
in the sale deed would not make any difference. The High Court also observed that section 54F mandates that the house should be purchased by the assessee but it does not stipulate that the house should be purchased only in the name of the assessee. In 
this case, the house was purchased by the assessee in his name and his wife's name was also included additionally. Therefore, the conditions stipulated in section 54F stand fulfilled and the entire exemption claimed in respect of the purchase price of the house property shall be allowed to the assessee.

Can the scheme of arrangement approved under section 391 to 394 of Companies Act, 1956 be treated as slump sale to attract capital gains provisions? 
SREI Infrastructure Finance Ltd. v. Income-tax Settlement Commission (2012) 207 Taxman 74 (Delhi)
In this case, assessee had received certain amount from its subsidiary (under a scheme of arrangement) which was sanctioned by the High Court under sections 391 to 394 of the Companies Act, 1956. The Settlement Commission brought to tax such amount by applying the provisions of section 50B treating such arrangement as slump sale. However, the assessee contended that the transfer of assets between the assessee and its subsidiary was under the “scheme of arrangement”, and the same cannot be treated as slump sale as contemplated under section 2(42C). Considering the above, the Delhi High Court held that it would be wrong to infer that section 50B is applicable only in case actual “sale” of assets takes place. It shall apply in case of all types of “transfer” mentioned in section 2(47). When a scheme under sections 391 to 394 of the Companies Act, 1956 is sanctioned by the Court, it is treated as a binding statutory scheme because the scheme has to be implemented and enforced. However, this cannot be a ground for the assessee to escape tax on ‘transfer’of a capital asset under the provisions of the Income-tax Act, 1961. The taxability of the said transaction is to be decided as per the provisions of the Income-tax Act, 1961 Therefore, the scheme approved by the court under sections 391 to 394 of the Companies Act, 1956 shall be treated as slump sale and capital gains provisions would be attracted. The cost of acquisition of the arrangement shall, therefore be determined as per the provisions of section 50B.

Will an agricultural land be treated as capital asset, in case it is located within 8 kilometers from the local limits of a City Municipal Corporation, even though the same is not notified by the Central Government under section 2(14)(iii)(b)?  CIT v. Madhukumar N. (HUF) (2012) 208 Taxman 394 (Kar.)
On this issue, the Karnataka High Court observed that, as per section 2(14), an agricultural land is not a capital asset except in the following cases - (a) when it is located within the jurisdiction of a municipality, etc, which has a population not less than 10,000 or (b) when it is located within 8 kilometers from the local limit of a municipality, etc, mentioned in (a) above, which is notified by the Central Government in this regard. For an agricultural land to become a capital asset by virtue of (b) above, two conditions have to be satisfied namely, the population of the municipality etc, should not be less than 10,000 and the same should be notified by the Central Government. Therefore, in case an agricultural land is situated within 8 kilometers from the local limit of a municipality, etc. whose population is more than 10,000 but the same is not notified by the Central Government, the said land would not be a capital asset and no capital gain tax would be attracted on its sale.

What are the factors determining the nature of income arising on sale of shares i.e. whether the income is taxable as capital gains or business income? PVS Raju v. ACIT (2012) 340 ITR 75 (AP.)
On the said issue, the Andhra Pradesh High Court held that the question whether the shares were held as an investment to give rise to capital gain on its sale or as a trading asset to give rise to business income is not a pure question of law but essentially one of fact. The character of a transaction cannot be determined solely on the application of any abstract rule, principle or test but must depend upon all the facts and circumstances of the case. The facts that may be considered while determining the same are the magnitude and frequency of buying and selling of shares by the assessee; the period of holding of shares, ratio of sales to purchases and the total holdings, etc. Mere classification of shares in the books of accounts of the assessee is not relevant for
determining the nature of income for income-tax purposes

Can an assessee be deprived of claiming exemption under section 54EC, if bonds of assessee’s choice are not available or are available only for a broken period within the period of six months after the date of transfer of capital asset and the bonds are purchased shortly after it became available next time after the expiry of the said six months?
CIT V. Cello Plast (2012) 209 Taxman 617 (Bom.)
In the present case, the assessee sold its building on 22.03.2006. To avail exemption under section 54EC, the assessee was required to invest the sale proceeds either in the bonds of Rural Electrification Corporation Ltd. (REC bonds) or in the bonds of National Highway Authority (NHA bonds) within six months from the date of sale of building i.e. on or before 21.09.2006. However, during this period of six months, REC bonds were available only between 1.07.2006 to 3.08.2006. Thereafter, it became available only on 22.01.2007 to 31.01.2007. The assessee purchased the REC bonds on 31.01.2007 and  claimed the exemption under section 54EC.However, the Assessing Officer disallowed the benefit of section 54EC to the assessee and taxed the entire capital gain on the contention that bonds were purchased beyond the period of six months from the date of transfer of capital asset. The Assessing Officer contended that since the REC bonds were available during the period from 1.07.2006 to 
3.08.2006, the same could have been purchased before 3.08.2006. The Assessing Officer further argued that the assessee could have purchased NHA bonds, if REC bonds were not available throughout the period of said six months. On the above mentioned issue, the Bombay High Court observed that though REC bonds were available for limited period between 1.07.2006 to 3.08.2006, but assessee had time till 21.09.2006 to invest in these bonds to avail the benefit under section 54EC. The availability of the bonds only for a limited time during the period of six months from the date of sale of the asset as provided in section 54EC, cannot restrict the assessee’s right to exercise the same upto last date. The contention of the Revenue that since the REC bonds were available upto 3.08.2006, the assessee should have purchased the bonds before this date, is not sustainable as the time given by the statute is till 21.09.2006. Hence, reasonable extension ought to be granted after the bonds are made available, at least to the extent of the number of days between 4.08.2006 (being the last date the bonds were available) and 21.09.2006 (being the expiry of 6 months from the date of transfer) Therefore, the High Court held that since the assessee invested in the bonds on 31.01.2007 i.e within 9 days of their being available once again from 22.01.2007, he  cannot be deprived of exemption under section 54EC.The High Court further held that since section 54EC gives the choice to the assessee
either to invest in REC bonds or in NHA bonds, in case the bonds of the assessee’s choice are not available, the time to invest in the bonds get automatically extended till the bonds are available in the market

Would sale of a plot of land held as stock-in-trade by an assessee engaged in the business of real estate and construction of plots, be treated as sale of capital assets, to attract the provisions of section 50C?
CIT v. Kan Construction and Colonizers (P) Ltd (2012) 208 Taxman 478 (All.)
On this issue, the High Court observed that for applicability of section 50C, the essential requirement is that the building and land transferred should be a capital asset. Further, as per section 2(14), capital asset does not include stock-in-trade held for the purpose of an assessee’s business or profession. The Assessing Officer treated the sale of plot of land held by the assessee as sale of capital asset and accordingly, applied the provisions of section 50C. The High Court held that since the assessee is a builder and construction of buildings is its business, investment in purchase and sale of plots by it is ancillary and incidental to 
its business activity. Therefore, it was held that the assessee has held the land as stock- in-trade and not as a capital asset. Hence, section 50C will not apply in this case and the  profit on sale of land will be treated a business income.

Can exemption under section 54F be denied to an assessee in respect of investment made in construction of a residential house, on the ground that the construction was not completed within three years after the date on which transfer took place, on account of pendency of certain finishing work like flooring,  electrical fittings, fittings of door shutter, etc? CIT v. Sambandam Udaykumar (2012) 345 ITR 389 (Kar.)
In this case, the assessee has claimed benefit of exemption under section 54F in respect of capital gain arising on sale of shares of a company by investing the amount in construction of a house property. However, the Assessing Officer contended that no 
exemption under section 54F would be available in this case, as the construction of a residential house was not completed on account of pendency of certain work like flooring, electrical fittings, fittings of door shutter, etc., even after lapse of three years from the date of transfer of the shares. The Karnataka High Court held that the condition precedent for claiming the benefit
under section 54F is that capital gains realized from sale of capital asset should have been invested either in purchasing a residential house or in constructing a residential house. If he has invested the money in the construction of a residential house, merely because the construction was not completed in all respects and possession could not be taken within the stipulated period, would not disentitle the assessee from claiming exemption under section 54F. In fact, in this case, the assessee has taken the possession of the residential building and is living in the said premises despite the pendency of flooring work, electricity work, fitting of door and window shutters. The condition precedent for claiming exemption under section 54F is that the capital gain realized from sale of capital asset should have been parted by the assessee and invested either in purchasing a residential house or in constructing a residential house within the stipulated period. Therefore, the Court held that in this case the assessee would be entitled to exemption under section 54F in respect of the amount invested in construction within the prescribed period

Whether indexation benefit in respect of the gifted asset shall apply from the year in which the asset was first held by the assessee or from the year the same was first acquired by the previous owner?
CIT v. Manjula J. Shah 16 Taxman 42 (Bom.)
As per Explanation 1 to section 2(42A), in case the capital asset becomes the property of the assessee in the circumstances mentioned in section 49(1), inter alia, by way of gift by the previous owner, then for determining the nature of the capital asset, the aggregate period for which the capital asset is held by the assessee and the previous owner shall be considered. As per the provisions of section 48, the profit and gains arising on transfer of a long-term capital asset shall be computed by reducing the indexed cost of acquisition from the net sale consideration. The indexed cost of acquisition meant the amount which bears to the 
cost of acquisition the same proportion as Cost Inflation Index (CII) for the year in which the asset is transferred bears to the CII for the year in which the asset was first held by the assessee transferring it i.e., the year in which the asset was gifted to the assessee in case of transfer by the previous owner by way of gift. In the present case, the assessee had acquired a capital asset by way of gift from the previous owner. The said asset when transferred was a long-term capital asset considering the period of holding by the assessee as well as the previous owner. The assessee computed the long-term capital gain considering the CII of the year in which the asset was first held by the previous owner. The Assessing Officer raised an objection mentioning that as per meaning assigned to the Indexed cost of acquisition, the CII of the year in which the asset is first held by the assessee need to be considered and not the CII of the year in which the asset was first held by the previous owner. In the present case, the Bombay High Court held that by way of ‘deemed holding period fiction’ created by the statute, the assessee is deemed to have held the capital asset from the year the asset was held by the previous owner and accordingly the asset is a  long term capital asset in the hands of the assessee. Therefore, for determining the indexed cost of acquisition under Section 48, the assessee must be treated to have held the asset from the year the asset was first held by the previous owner and accordingly the CII for the year the asset was first held by the previous owner would be considered for determining the indexed cost of acquisition. Hence, the indexed cost of acquisition in case of gifted asset has to be computed with reference to the year in which the previous owner first held the asset and not the year in which the assessee became the owner of the asset.

Would an asset which is sold the very next day after the period of 12/36 months is over, be treated as long-term capital asset by including both the date on which the asset is acquired and the date on which the asset is transferred for computing period of holding? Bharti Gupta Ramola v. CIT [2012] 207 Taxman 178 (Delhi)
As per section 2(29A), long-term capital asset means a capital asset which is not a short- term capital asset. Further, section 2(42A) defines "short-term capital asset" to mean a capital asset held by an assessee for not more than thirty-six months immediately preceding the date of its transfer. However, in case of a share held in a company or any other security listed in a recognized stock exchange in India or a unit of the Unit Trust of India, or a unit of a Mutual Fund specified under section 10(23D) or a zero coupon bond, "twelve months" would be considered instead of "thirty-six months" for the purpose of 
section 2(42A). In the present case, the assessee had sold two mutual fund instruments on 29.9.2005  and 14.10.2005 and had shown the income earned as long-term capital gains. The aforesaid mutual fund instruments were purchased by the assessee on 29.9.2004 and 14.10.2004. The Assessing Officer treated the two gains as short-term capital gains on the ground that the instruments had not been held for a period of more than 12 months immediately preceding the date of transfer. The contention of the Revenue was that the asset must be held for a period of more than 36/12 months plus one day before the date  when the transfer is made, to be treated as a long-term capital asset. In effect, the date on which the transfer is made has to be excluded.
The High Court observed that the expression "immediately preceding the date of transfer" is a cut off point for determining and deciding the period during which the asset was held by an assessee. The said expression should not be interpreted to mean that the date of transfer itself should be added or excluded. Section 2(42A) stipulates that if an asset is held for 36/12 months, or less, it will be a short term capital asset. The term "month" would mean "calendar month". In normal course, period of 12 calendar months would begin on the specified day when the asset was transferred and the assessee became the holder of the asset and end one day before in the relevant calendar month, next year. The expression used in section 2(42A) is "for not more than 36/12 months". The requirement prescribed is that the assessee should not hold the asset for more than 36/12 months. The moment an assessee exceeds this period and the holding continues beyond 36/12 months, the asset is treated as a long term asset and accordingly the gains are computed. For computing the period of 12/36 months, neither the date on which the asset is acquired, nor the date of sale/transfer is to be excluded. Thus, if an asset is held for 12/36 months and is sold the very next day after the period of 12/36 months is over, the asset would be treated as a long term capital asset. There is nothing in the said section to show and hold that the time period would not include fraction of a day. Thus, an asset acquired on the 1st January would complete 12 months at the end of the said year, i.e. on 31st December and if it is sold on 1st January next year and if the proviso to section 2(42A) applies, it would be treated as a long term capital gains

OTHER SOURCE

Would the provisions of deemed dividend under section 2(22)(e) be attracted in respect of financial transactions entered into in the normal course of business? CIT v. Ambassador Travels (P) Ltd. (2009) 318 ITR 376 (Del.)
Relevant section: 2(22)(e)
Under section 2(22)(e), loans and advances made out of accumulated profits of a company in which public are not substantially interested to a beneficial owner of shares holding not less than 10% of the voting power or to a concern in which such shareholder has substantial interest is deemed as dividend. However, this provision would not apply in the case of advance made in the course of the assessee’s business as a trading transaction.The assessee, a travel agency, has regular business dealings with two concerns in the tourism industry dealing with holiday resorts. The High Court observed that the assessee was involved in booking of resorts for the customers of these companies and entered into normal business transactions as a part of its day-to-day business activities. The High Court held that such financial transactions cannot under any circumstances be treated as loans or advances received by the assessee from these concerns for the purpose of application of section 2(22)(e)

SET OFF

In order to determine whether Explanation to section 73 is applicable in a particular case, is it necessary to first determine the gross total income of the assessee computed as per normal provisions of the Act?
CIT v. Darshan Securities (P.) Ltd. (2012) 341 ITR 556 (Bom.)
On this issue, the Bombay High Court observed that, in order to apply the exemption carved out in the bracketed portion of the Explanation to section 73, the gross total income (GTI) of a company is to be first computed as per the normal provisions of the Act and thereafter, it needs to be determined whether the GTI of the assessee consists of mainly income under the head interest on securities, income from house property, capital gains and income from other sources. The words "consists mainly" are indicative of the fact that the legislature had in its contemplation that the GTI consists predominantly of income from the four heads that are referred to therein. In case the gross total income of an assessee consists of loss in share trading and  service charges taxable under the head “Profit and gains of business or profession”, then such loss would be first set-off against such income as given in section 70 and then the composition of GTI has to be determined. In case such loss is completely set-off against the income, and the assessee has income predominantly under heads mentioned in the exception carved out in the bracketed portion of the said Explanation, such loss will not be treated as speculation loss for applicability of section 73(1)

DEDUCTION FROM GROSS TOTAL INCOME

Does standing charges paid by the client for failure to purchase the minimum agreed quantity, qualify for deduction under section 80-IC? Pine Packaging (P.) Ltd. v. CIT (2012) 209 Taxman 74 (Delhi)
On this issue, the Delhi High Court held that the standing charges received by an assessee from a client on failure to place the minimum amount of purchase order as per the agreement, cannot be said to be profit or gains derived by an eligible enterprise from its manufacturing or production activities. The said standing charges are in the nature of compensation for non-utilization or under utilization of plant and machinery due to lack of orders. The said charges were paid to compensate the assessee for failure to produce and market its products. Therefore, such standing charges are not eligible for deduction 
under section 80-IC

In a case where an additional building was constructed on a plot of land and approval for the same is obtained in the year 2002, can deduction under section 80- IB(10) be denied in respect of the said building on the contention that it was an extension of an earlier project for construction of four buildings, in respect of which approval was obtained before 1.10.98? CIT v. Vandana Properties (2012) 206 Taxman 584 (Bom.)
In this case, the assessee-firm, engaged in business of construction and development of housing projects, constructed buildings A, B, C and D prior to 1.10.1998 on a plot measuring 2.36 acres, in respect of which approval was obtained prior to 1.10.1998. After taking permission of the State Government in the year 2001, the assessee-firm has constructed an additional building ‘E’ with other residential units, in respect of which approval was obtained in the year 2002. The assessee claimed deduction under section 80-IB in respect of building ‘E’.  However, the Assessing Officer disallowed the claim for deduction on the ground that 
approval for building ‘E’, granted in the year 2002, was an extension of approvals granted  earlier for other buildings and, hence, the project commenced prior to 1.10.1998 which disentitled the project from claiming deduction under section 80-IB. The Assessing Officer, further, making reference to the conditions laid down under section 80-IB(10)(b), contended that project should be on the size of a plot of land of minimum one acre. However, in this case, even if the plot is proportionately divided between five buildings, the land pertaining to building ‘E’ would be less than one acre, thus, violating the condition mentioned above for claiming deduction under section 80-IB(10). The Bombay High Court observed that construction of building ‘E’ constitutes an independent housing project and therefore, the date prior to 1.10.1998 applicable to the other buildings in the housing project could not be applied to building ‘E’. It is only in the year 2001 that the status of the land was converted from surplus vacant land by the State Government and consequently, the building plan for construction of building ‘E’ was submitted and the same was approved by the local authority in the year 2002. Further, It was observed that section 80-IB specifies the size of the plot of land of minimum 1 acre but not the size of the housing project. It is immaterial as to whether any other housing projects are existing on the said plot of land or not. Hence, the objection raised by the Assessing Officer that if plot was proportionately divided between 5 buildings, the land pertaining to building ‘E’ would be less than 1 acre was not orrect. Therefore, the High Court held that the assessee was entitled to deduction under section 80-IB(10) in respect of building E

Can an industrial undertaking engaged in manufacturing or producing articles or things treat the persons employed by it through agency (including contractors) as “workers” to qualify for claim of deduction under section 80-IB?
CIT v. Jyoti Plastic Works Private Limited (2011) 339 ITR 491 (Bom.)
One of the conditions to be fulfilled by an industrial undertaking engaged in manufacturing or producing articles or things to qualify for claim of deduction under section 80-IB is that it should employ ten or more workers in a manufacturing process
carried on with the aid of power or twenty or more workers in a manufacturing process carried on without the aid of power. The issue under consideration in this case is whether the persons employed by such industrial undertaking through agency (including
contractors) can be treated as “workers” for fulfillment of the above condition. In this case, the Assessing Officer rejected the assessee’s claim for deduction under section 80-IB on the grounds that - (1) the assessee was not a manufacturer as the goods were not manufactured at the factory premises of the assessee but at the factory premises of the job workers; and  (2) the total number of permanent employees employed in the factory being less than ten, the assessee had not fulfilled the condition stipulated in section 80-IB(2)(iv). The Commissioner (Appeals) allowed the claim of the assessee and the Tribunal upheld
the order of the Commissioner (Appeals). The High Court observed that the Tribunal had found on the basis of the material on 
record that manufacturing activity was carried out at the factory premises of the assessee. Though the workers employed by the assessee directly were less than ten, it was not in dispute that the total number of workers employed by the assessee directly or
hired through a contractor for carrying on the manufacturing activity exceeded ten. The expression "worker" is neither defined under section 2 of the Income-tax Act, 1961, nor under section 80-IB(2)(iv) of the Act. Therefore, it would be reasonable to hold that the expression "worker" in section 80-IB(2)(iv) of the Act is referable to the persons employed by the assessee directly or by or through any agency (including a contractor) in the manufacturing activity carried on by the assessee. The employment of ten or more workers is what is relevant and not the mode and the manner in which the workers are employed by the
assessee. The High Court, therefore, held that the Tribunal was justified in holding that the condition of section 80-IB(2)(iv) had been fulfilled and therefore, the deduction under section 80-IB is allowable.

ASSESSMENT OF VARIOUS ENTITIES.

Would interest earned on fixed deposits made by a social club with its corporate members satisfy the principle of mutuality to escape taxability? CIT v. Secunderabad Club Picket (2012) 340 ITR 121 (A.P.) 
The assessee is a social and recreational club. It is a mutual association and a non-profit  making concern. The assessee was in receipt of monthly subscriptions, admission/entrance fee and payments made by its members for use of club facilities. It 
earned interest from the fixed deposit made by it with certain banks and financial institutions, which were also its corporate members. The assessee filed its return  claiming this interest to be exempt on the contention that the interest was earned from its
members and, therefore, the same was not taxable. The assessee further contended that if a person carries on an activity, which is also trade, in such a way that they and the customers are the same persons, no profits are yielded by such trade for tax purpose 
and therefore, principle of mutuality would apply. However, in this case, the Assessing Officer denied such exemption on the ground that neither the assessee deposited the amounts with the banks and financial institutions, treating them as corporate members, nor the banks and financial institutions accepted the same in the capacity of members of the club. The banks and the financial institutions treated the club at par with their other customers and offered them the same interest as offered to the  general public. In the present case, the Andhra Pradesh High Court following the judgement of the  Supreme Court in Bankipur Club Ltd (1997) 226 ITR 97, concluded that certain factors need to be considered to arrive at a conclusion as to what point the relationship of mutuality ends and that of trading begins. If the object of the assessee claiming to be a ‘mutual concern’ is to carry on a business and the same consideration is realized both from the members and from non members by giving similar facilities to them, then, the resultant surplus would be an income liable to tax. The High Court, considering, inter alia, the above mentioned facts, held that the principle of mutuality ends the moment the club deposits the amount with its corporate members, 
being banks and financial institutions, with the sole aim of earning interest on the deposits. Also, the corporate members, i.e the banks and financial institutions, have treated the club as a regular customer, accepting deposits in the normal course of business. There is nothing to show that the interest on fixed deposits have been provided as a facility to the club. The social relationship and social activities of the club have nothing to do with its deposits with corporate members. Therefore, the said interest income is not exempt on the principle of mutuality

ASSESSMENT PROCEDURE.

1. Is a person having income below taxable limit, required to furnish his PAN to the deductor as per the provisions of section 206AA, even though he is not required to hold a PAN as per the provisions of section 139A?
Smt. A. Kowsalya Bai v. UOI (2012) 346 ITR 156 (Kar.)
As per the provisions of section 139A, inter alia, a person whose total income does not  exceed the maximum amount not chargeable to income-tax is not required to apply to the Assessing Officer for the allotment of a permanent account number (PAN). However, as per the provisions of section 206AA, notwithstanding anything contained in any other provision of this Act, any person who is entitled to receive any sum or income or amount on which tax is deductible under Chapter XVII-B, i.e., the deductee shall furnish his PAN to the deductor, otherwise tax shall be deducted as per the provisions section 206AA, which is normally higher. It is mandatory for an assessee to furnish his PAN, despite filing Form 15G as required under section 197A, to seek exemption from deduction of tax. The provisions of section 139A are contradictory to section 197A, due to the fact that
assessees whose income was less than the maximum amount not chargeable to income-tax, were not required to hold PAN, whereas their declaration furnished under section 197A was not accepted by the bank or financial institution unless PAN was
communicated as per the provisions of section 206AA. The provisions of section 206AA creates inconvenience to small investors, who invest their savings from earnings as security for their future, since, in the absence of PAN, tax was deducted at source at a  higher rate. In order to avoid undue hardship caused to such persons, the Karnataka High Court, in the present case, held that it may not be necessary for such persons whose income is below the maximum amount not chargeable to income-tax to obtain PAN and in view of  the specific provision of section 139A, section 206AA is not applicable to such persons. Therefore, the banking and financial institutions shall not insist upon such persons to furnish PAN while filing declaration under section 197A. However, section 206AA would continue to be applicable to persons whose income is above the maximum amount not  chargeable to income-tax

2. Can an assessee revise the particulars filed in the original return of income by filing a revised statement of income?
Orissa Rural Housing Development Corpn. Ltd. v. ACIT (2012) 343 ITR 316 (Orissa)
On this issue, the Orissa High Court held that the assessee can make a fresh claim before the Assessing Officer or make a change in the originally filed return of income only by filing revised return of income under section 139(5). There is no provision under the Income-tax Act, 1961 to enable an assessee to revise his income by filling a revised  statement of income. Therefore, filling of revised statement of income is of no value and will not be considered by the Assessing Officer for assessment purposes. The High Court, relying on the judgement of the Supreme Court in Goetze (India) Ltd. v. CIT (2006) ITR 323, held that the Assessing Officer has no power to entertain a fresh claim made by the assessee after filing of the original return except by way of filing a  revised return

3. Is it permissible under section 147 to reopen the assessment of the assessee on the ground that income has escaped assessment, after a change of opinion as to a loss being a speculative loss and not a normal business loss, consequent to a
mere re-look of accounts which were earlier furnished by the assessee during assessment under section 143(3)?
ACIT v. ICICI Securities Primary Dealership Ltd.(2012) 348 ITR 299 (SC)
Relevant section: 147 
In the above case, the Assessing Officer had completed the assessment of assessee  under section 143(3) after taking into consideration the accounts furnished by assessee. After the lapse of four years from relevant assessment year, the Assessing Officer had reopened the assessment of assessee under section 147 on the ground that after re-look of the accounts of the relevant previous year, it was noticed that the assessee company had incurred a loss in trading in share, which was a speculative one. Therefore, such loss can only be set off against speculative income. Consequently, the loss represents income which has escaped assessment. Accordingly, the Assessing Officer came to a conclusion that income had escaped assessment and passed an order under section  147. The Supreme Court observed that the assessee had disclosed full details in the return of  income in the matter of its dealing in stocks and shares. There was no failure on the part of assessee to disclose material facts as mentioned in proviso to section 147. Further, there is nothing new which has come to the notice of the Assessing Officer. The accounts
had been furnished by the assessee when called upon. Therefore, re-opening of the assessment by the Assessing Officer is clearly a change of opinion and therefore, the order of re-opening the assessment is not valid

APPEALS & REVISION

1. Would the period of limitation for an order passed under section 263 be reckoned from the original order passed by the Assessing Officer under section 143(3) or from the order of reassessment passed under section 147, where the subject
matter of revision is different from the subject matter of reassessment under section 147?
CIT v. ICICI Bank Ltd. (2012) 343 ITR 74 (Bom.)
In the present case, an order of assessment was passed under section 143(3) allowing the deduction under section 36(1)(vii), 36(1)(viia) and foreign exchange rate difference. Further, two notices of reassessment were issued under section 148 and an order of reassessment was passed under section 147 which did not deal with the above deductions.Later, the Commissioner passed an order under section 263 for disallowing the deduction under section 36(1)(vii), 36(1)(viia) and in respect of foreign exchange rate difference which have not been taken up in the reassessment proceedings under section 147 but which was decided in the original order of assessment passed under section 143(3). The assessee claimed that the order passed by the Commissioner under section 263 is barred by limitation since the period of 2 years from the end of the financial year in which
the order sought to be revised was passed, had lapsed. However, the Revenue gave a plea that period of limitation shall be reckoned from the date of order under section 147 and not from the date of the original assessment order under section 143(3), applying the doctrine of merger. The Revenue pointed out that as per the provisions of Explanation 3 to section 147, the 
Assessing Officer is entitled to assess or reassess the income in respect of any issue which has escaped assessment though the reasons in respect of such issue have not been included in the reasons recorded under section 148(2). Considering the above mentioned facts, the Bombay High Court held that the order of assessment under section 143(3) allowed deduction under section 36(1)(vii), 36(1)(viia) and in respect of foreign exchange rate difference. The order of reassessment, however,had not dealt with these issues. Therefore, the doctrine of merger cannot be applied in this case. The order under section 143(3) cannot stand merged with the order of reassessment in respect of those issues which did not form the subject matter of the eassessment. Therefore, period of limitation in respect of the order of Commissioner under section 263 in respect of a matter which does not form the subject matter of reassessment shall be reckoned from the date of the original order under section 143(3) and not from the date of the reassessment order under section 147.

 2. Can an assessee make an additional/new claim before an appellate authority,  which was not claimed by the assessee in the return of income (though he was legally entitled to), otherwise than by way of filing a revised return of income?
CIT v. Pruthvi Brokers & Shareholders (2012) 208 Taxman 498 (Bom.)
While considering the above mentioned issue, the Bombay High Court observed the decision of the Supreme Court, in the case of Jute Corporation of India Ltd. v. CIT (1991)187 ITR 688 and National Thermal Power Corporation. Ltd v. CIT (1998) 229 ITR 383, that an assessee is entitled to raise additional claims before the appellate authorities. The appellate authorities have jurisdiction to permit additional claims before them, however, the exercise of such jurisdiction is entirely the authorities’ discretion.Also, the High Court considered the decision of the Apex Court in the case of Addl. CIT v. Gurjargravures (P.) Ltd.(1978) 111 ITR 1, wherein it was held that in case an additional ground was raised before the appellate authority which could not have been raised at the stage when the return was filed or when the assessment order was made, or the ground became available on account of change of circumstances or law, the appellate authority can allow the same. The Supreme Court, in the case of Goetze (India) Ltd v. CIT (2006) 157 Taxmann 1, held that the assessee cannot make a claim before the Assessing Officer otherwise than by filing an application for the same. The additional claim before the Assessing Officer can be made only by way of filing revised return of income.The decision in the above mentioned case, however, does not apply in this case, since the Assessing Officer is not an Appellate Authority. Therefore, in the present case, the Bombay High Court, considering the above mentioned decisions, held that additional grounds can be raised before the Appellate Authority even otherwise than by way of filing return of income. However, in case the claim has to be made before the Assessing Officer, the same can only be made by way of filing a revised return of income

DEDUCTION & RECOVERY OF TAX.

In respect of a co-owned property, would the threshold limit mentioned in section 194-I for non-deduction of tax at source apply for each co-owner separately or is it to be considered for the complete amount of rent paid to attract liability to deduct tax at source? CIT v. Senior Manager, SBI (2012) 206 Taxman 607 (All.)
In the present case, the assessee was paying rent for the leased premises occupied. The said premise was co-owned and the share of each co-owner was definite and ascertainable. Also, the assessee made payment to each co-owner separately by way of 
cheque. The assessee did not deduct tax at source under section 194-I stipulating that the payment made to each co-owner was less than the minimum threshold mentioned in the said section and therefore, no liability to deduct tax at source on the rent so paid is attracted, though the whole rent taken together exceeds the said threshold limit. The Revenue contended that since the premises let out to the assessee had not been divided/partitioned by metes and bounds, it cannot be said that any specified portion let out to the assessee was owned by a particular person. Therefore, the assessee had to  deduct tax at source on the rent so paid assessing the co-owners as association of persons and the threshold limit mentioned in section 194-I was to be seen in respect of the entire rent amount. Hence, the Revenue was of the view that assessee was liable to deduct tax on the payment of rent and interest would be leviable on failure to deduct such tax under section 201. Considering the above mentioned facts, the Allahabad High Court held that, since the share of each co-owner is definite and ascertainable, they cannot be assessed as an
association of persons as per section 26. The income from such property is to be assessed in the individual hands of the co-owners. Therefore, it is not necessary that there should be a physical division of the property by metes and bounds to attract the 
provisions of section 26. Therefore, in the present case, since the payment of rent is made to each co-owner by way of separate cheque and their share is definite, the threshold limit mentioned in section 194-I has to be seen separately for each co-owner. Hence, the assessee would not be liable to deduct tax on the same and no interest under section 201 is leviable.



