GCL (SOME TYPICAL QUESTION)

Q. Secularism means that the State should-

(i) Have its own religion                             (iii) Have all religions of its own

(ii) Ignore all religions                                (iv) Have no religion of its own.

Ans. (iv) Have no religion of its own

Q.  In which of the following case, the Supreme Court made it clear that Parliament cannot alter the basic structure of the Constitution of India -

(a) I.C Golak Nath vs. State of Punjab            (c) Shankari Prasadvs. Union of India

(b) Kesavananda Bharati vs. State of Kerala   (d) Indira Gandhi vs. Raj Narain.

Ans. (b) Kesavananda Bharati vs. State of Kerala

Q. Article 53 of the Constitution of India lays down that the executive powers of the Union shall be vested in the President of India.

Ans. True, Article 53 of the Constitution of India lays down that the executive powers of the Union shall be vested in the President of India. Such powers cover the administrative power; military power; legislative power; judicial power.

Q. Preferential treatment to certain persons belonging to backward classes in the form of reservation in education and jobs as provided in Articles 15(4) and enshrined in the preamble of the Constitution of India. Evaluate the statement.
Ans. The Preamble of the Constitution declares that – 
“We, the people of India, having solemnly resolved to constitute India into a Sovereign, Socialist, Secular, Democratic and Republic and to secure to all its citizens:

JUSTICE, social, economic and political;

EQUALITY of status and opportunity; 

And to promote among all 

FRATERNITY assuring the dignity of the individual and the unity and integrity of the Nation.”

Article 15 of the Constitution provides that the State shall not discriminate against any citizen on grounds only of religion, race, caste, sex, place of birth, etc

Article 16 of the Constitution of India provides that the State Governments may make provisions for reservation of appointments or posts in favour of any backward class of citizens which, in the opinion of the State, is not adequately represented in the service under the State.

Q. ‘Detention of a person without trial being draconian in nature.’ State the basic safeguards provided by the Constitution of India against any law providing for preventive detention?

Discuss the following under the Constitution of India:

Safeguards in a law providing for preventive detention

Ans. Article 22: Protection against arrest and detention in certain cases:

(a) No person who is arrested shall be detained in custody without being informed, as soon as may be, of the grounds for such arrest. He shall not be denied the right to consult, and to be defended by a legal practitioner of his choice.

(b) Every person who is arrested and detained in custody shall be produced before the nearest magistrate within a period of twenty-four hours of such arrest excluding time necessary for journey from the place of arrest to the court.

(c) The aforesaid provisions (1) and (2) shall not apply to (a) any person who for the time being is an enemy alien; or (b) any person who is arrested or detained under any law providing for preventive detention.

(d) No law providing for preventive detention shall authorize detention of a person for a longer period than three months unless –

(a) an Advisory Board shall consist of persons who are, or have been, or are qualified to be appointed as judges of the appropriate High Court has reported before the expiration  of the said period of three months that there is in its opinion sufficient cause for such detention;

(b) such person is detained in accordance with the provisions  of any law made by the Parliament.

(e) Where any person is detained in pursuance of an order made under any law   providing for preventive detention, the authority making the order, shall as soon as may be communicate to such person the grounds on which such order has been made and shall afford him the earliest opportunity for making a representation against the order.

(f) The authority may not disclose the facts to the person if it is in their opinion, against public interest.

(g) The Parliament may be law prescribing the circumstances under which any person may be detained for a period longer than three months under law providing for preventive detention without obtaining the opinion of the Advisor Board.

(h) The Parliament may be law prescribing the maximum period for which any person under any law providing for preventive detention.
(i) The Parliament may make law prescribing the procedure which the Advisory Board should follow.

Q.  An organisation of a business community staged possessions, demonstrations and agitations before the secretariat of the State Government on busy roads to press for their demands. These caused traffic jams. The State Government imposed a ban on demonstrations and marches on busy roads on working days. The organisation alleged that the ban was an infringement of the fundamental right of freedom as guaranteed under the Constitution of India and filed a petition in the High Court. Decide.
Ans. [Article 19 (1) (d)] deals with the Freedom of Movement. The Freedom of Movement is the fundamental right, which is subject to reasonable restrictions. Restrictions on such freedom must be reasonable and in the interests of the general public or for the protection of the interest of the Scheduled Tribes. A man cannot be allowed to enter freely into a military cantonment or into prohibited places with out a proper entry permit.
So far as [Article 19 (1) (d)] of Constitution of India is concerned. It deals with restrictions on freedom of movement which must always be reasonable and in the interest of general publics.

In the present case, the procession along the busy roads caused traffic jams, which violated the rights of the general publics to move along such roads. In the interest of general public the State Government imposed a ban on demonstration and marches on busy roads on working days. The ban was constitutionally valid.
Q. Ashish was dismissed form the service. He filed a writ petition in the High Court for quashing the order of dismissal on the ground that he was not given reasonable opportunity to refute the allegations made against him and that the action taken against him was mala fide. The petition was dismissed on merit. Thereafter, he instituted a suit in the Court of Civil Judge in which he challenged the order of dismissal on the grounds inter alia that he had been appointed by the Inspector General of Police and the Deputy Inspector General of Police is not competent to dismiss him by virtue of Article 311 (1) of the Constitution of India . Decide
Ans. Under Article 311(1) a member of civil service of the Union or State shall not be dismissed or removed by an authority subordinate to that by which he was appointed.

After the dismissal writ petition filed by Ashish in the High Court, he filed the suit in the Court of Civil Judge on the ground that the order of dismissal was wrong because he was appointed by the Inspector General of Police and not by the Deputy Inspector General of Police who was not competent to dismissed him under Article 311(1) of the Constitution of India.

In this case, Ashish could have raised in the High Court. Article 311(2) which provides that in case any inquiry made against the dismissed person, if any penalty is imposed upon him on the basis of evidence adduced during such inquiry, it shall not be necessary to give such person such opportunity to make representation on the penalty imposed. So, the point raised before the Court of Civil Judge cannot go against the order of the High Court.

Q. Government of Madhya Pradesh passed a law prohibiting the manufacture of bidis in the villages during the agricultural season. No person residing in the village could employ any other person nor engage himself in the manufacture of bidis during the agricultural season. The objective of the provision was to ensure adequate supply of labour for agricultural purposes. A bidi manufacturer could not even engage labour from outside the State, and so, had to suspend manufacture of bidis during the agricultural season. Even villagers incapable of engaging in agriculture, like old persons, women and children, etc., who supplemented their income by engaging themselves in manufacturing bidis were prohibited without any reason. Decide whether law passed by Government of Madhya Pradesh is constitutionally valid.
Ans. The constitution of India by its Article 19(1)(g) provides that “All Citizens shall have the right to practice any profession, or to carry on any occupation, trade or business.

In Chintaman Rao v. The State of Madhya Pradesh, AIR 1951 SC 118 it was held a total prohibition against carrying on business in bidies during the agricultural season was unreasonable and void under Article 19(1)(g) of the Constitution of India.

Thus, in the present case the Government of Madhya Pradesh’s rule is unreasonable and void.

Q. Interpretation of a statute should not be given a meaning which would make other provisions redundant.
Q. What is strict and liberal construction of statutes?

Ans. Liberal construction means ‘everything can be done in advancement of the remedy that can be done consistently with any construction of the statute’.

Strict construction means “Acts are not to be regarded as including anything which is not within their letter as well as their spirit, which is not clearly and intelligibly described in the very words of the statute, as well as manifestly intended.” Statutes on tax laws are strictly construed. In tax laws provisions are made whether anything is taxable or exempted from tax. The provisions should be clear and unambiguous so that clear provision can be construed from the words used.

Q. Explain the role and Scope of the following in the interpretation of statute - Schedules.
Ans. Schedules form part of a statute. They are added in any statute giving details of certain thing which a section refers. This avoids making a section unnecessary lengthy. But if there is any conflict between the enactm4ent and the schedule, the enactment shall prevail. Ramchand Textile v. Sales Tax Officer, AIR (1961) All. 24. For example, in the companies Act, 1956 provisions are given for determining net profits after providing depreciation. Schedule ix to the Act provides the rates of depreciation.

Q. The Transfer of Property Act, 1882 applies to –

(i) Movable property                                   (iii) Both (i) and (ii)

(ii) Immovable property                              (iv) Only to testamentary dealings.

Ans. (ii) Immovable property

Q. ‘I do acknowledge myself to be indebted to Bhupesh in Rs. 1000 to be paid on demand for valued received’ is a –

(i) Bond                                                       (iii) Promissory not

(ii) Security                                                 (iv) Agreement.

Ans. (i) Bond

Q.The right to alienate the mortgaged property without intervention of the court is available to the mortgagee in the case –

(i) Where the mortgagee is the government (iii) Where there is mortgage by conditional sale

(ii) Where there is English mortgage            (iv) Under both (i) & (ii)

and. (iii) Where there is mortgage by conditional sale

Q. Doctrine of Holding out

Ans. “It is a principal of natural equity which must be universally applicable that, where one allows another to hold himself out as the owner of an estate, and a third person, purchases it for value from the apparent owner in the belief that he is the real owner, the man who so allows the other to hold himself out shall not be permitted to recover upon his secret title, unless he can overthrow the title of the purchaser by showing, either he had direct notice, or something which amounts to constructive notice of the real title. Or that there existed circumstances which ought to have put him upon an inquiry that if prosecuted, would have led to a discovery of it”

1. That the transferor is an ostensible owner.

2. That the transferor is an ostensible owner by the express or implied consent of the real owner.

3. That the transfer is for consideration.

4. That the transferee has acted in good faith, and has made reasonable inquires to ascertain that the transferor had power to transfer.
The real owner will be stopped form recovering his estate on the basis of his secret title but he the real owner can recover his estate only if he can overthrow the title of the purchaser by showing that he had either a direct notice or constructive notice of the real title of the real owner.

If any of the aforesaid four conditions are absent. The purchaser is not entitled to the benefit of this section.

Q. A person cannot approbate and reprobate.

Ans. Approbate and reprobate means changing the words. It means to accept one and also reject the same. It is a maxim quod approbo non reprobo. For example, if a testator gives his property to A, and gives A’s property to B, A shall not be at liberty to approve of the will so far as the legacy is given to him, and reject it as to the request of his property to B. In other words, he cannot approve and reject the will.

Where a person professes to transfer property which he has no right to transfer, and as part of the same transaction confers any benefit on the owner of the property, such owner, must elect either to confirm such transfer or to dissent from it.

On the other hand, where a particular benefit is expressed to be conferred on the owner of the property which the transferor professes to transfer, and such benefit is expressed to be in lieu of that property, he must relinquish the particular benefit. He is not bound to relinquish any other benefit conferred upon him by the same transaction.

Q. Attestation is an important formality in connection with the execution of the transfer as per the Transfer of Property Act, 1882. Comment.
Ans. As per section 3 of the Transfer of Property Act, 1882, ‘attested’ in relation to an instrument, means, attested by two or more witnesses each of whom 

(a) has seen the executant sign or affix his mark to the instrument, or

(b) has seen some other person sign the instrument in the presence and by the direction of the executant, or

(c) has received from the executant a personal acknowledgment of his signature or mark, or of the signature of such other person, and

(d) each of whom has signed the instrument in the presence of the executant.

An attester is a person who has seen the deed being executed. A party who is executing the deed cannot be an attester. In order that the attestation is proper, the attester attesting witness must sign the deed in the presence of the executant. A deed is to be attested by two or more witnesses. The purpose is to testify the signature of the executant. The attester must personally know the executant whose signature he or she attests.

The position of the attestor is very important. If execution of a deed is denied or is doubtful, the evidence of the attestor in a Court of law would be vital.

Q. ‘Sub-mortgage’ and ‘puisne mortgage’.

Ans. A Mortagee’s right it itself a right in rem and can be transferred by way of a mortgage. Such a mortgage by the mortgagee of his right is called a sub-mortgage. The original lender uses a borrower’s property rather than his/her own property for getting loan for his or her personal use.

A puisne mortgage is a mortgage over unregistered land that is not protected by a deposit of title deeds with the mortgagee. It is the only legal interest in unregistered land that must be entered on the charge register to be binding on a purchaser of the estate. ‘Puisne’ means ‘puny’ meaning weak and ineffectual, and this term reflects the ease wit6h which such a mortgage could be suppressed by later dealings with the land. Puisne mortgage means a second mortgage executed by the mortgager.

Q. ‘Vested interest’ and ‘contingent interest’.

Ans. Vested interest – (Section 19) Where, on a transfer of property, an interest therein is created in favour of a person, without specifying the time when it is to take effect, or in terms specifying it is to take effect forthwith or on the happening of an event which must happen, such interest is vested, unless a contrary intention appears from the terms of the transfer. A vested interest is not defeated by the death of the transferee before he obtains possession.

Contingent interest – (Section 21) Where, on a transfer of property, an interest therein is created in favour of a person to take effect only on the happening of a specified uncertain event, or if a specified uncertain  event, or if a specified uncertain event shall not happen, such person thereby acquires a contingent interest in the property. Such interest becomes a vested interest, in the former case, on the happening of the event, in the latter, when the happening of the event becomes impossible.

A vested is an interest in some property that is currently assigned to a known person. For example, if person A makes a will leaving certain property to ‘whichever of my children marries first’, then until they marry, A’s children have no vested interest. When one of them marries, the property is vested in that child. Until it vests, the children have only a contingent interest.

Q. Lease and licence.

Ans. Lease is defined in section 105 of the T.P. Act as a “transfer of a right to enjoy such property, made for a certain time, express or implied, or in perpetuity”, a licence is defined in section 52 of the Indian Easements Act as “a right to do or continue to do in or upon the immovable property of the grantor, something which continue to do in or upon the immovable property of the grantor, something which would in the absence of such right be unlawful, and such right does not amount would in the absence of such right be unlawful, and such right does not amount to an easement or an interest in the property.”

Q. Mention the properties which cannot be transferred under the Transfer of Property Act, 1882.

Ans. As per section 6 of the Transfer of Property Act, 1882, the following transactions are not termed as transfer:

(a) The chance of an heir-apparent succeeding to an estate.

(b) A mere right of re-entry for breach of a condition subsequent to any one except the owner of the property affected thereby.

(c) An easement apart from the dominant heritage.

(d) All interest in property restricted in its enjoyment to the owner personally.

(e) A right to future maintenance secured or determined.

(f) A mere right to sue.

(g) A public office, the salary of a public officer, whether before or after it has become payable.

(h) Stipends allowed to military, naval, air force and civil pensioners of the Government and political pensions.

(i) Any transfer in so far as it is opposed to the nature of the interest affected thereby.

(j) Any transfer for an unlawful object or consideration within the meaning of the Indian Contract Act. 1872.

(k) Any transfer to a person legally disqualified to be  transferee.

Q. Explain the Doctrine of Marshalling.

Ans. The Transfer of Property Act, 1882 provides for the doctrine of Marshalling.

The doctrine of Marshalling is governed by Sections 56 & 81.

Section 56 provides for Marshalling by subsequent owner which states that if the owner of two or more properties mortgages them to one person and then sells one or more of the properties to another person, the buyer is, in the absence of a contract to the contrary, entitled to have the mortgage-debt satisfied out of the property not sold to him.

This is limited to, but not prejudice the rights of the mortgagee or persons claiming under him or of any other person who has for consideration acquired an interest in any of the properties.

Section 81 provides for Marshalling of securities which states that if the owner of two or more properties mortgages them to one person and then mortgages one or more of the properties to another person, the subsequent mortgagee is, in the absence of a contract to the contrary, entitled to have prior mortgage-debt satisfied out of the property or properties not mortgaged to him. This shall not prejudice the rights of the prior mortgagee or of any other person who has for consideration acquired an interest in any of the properties.

Q. An illegitimate son of a deceased owner of a property gets possession of the property to which he is not legally entitled but his name is entered in the papers as owner. He mortgages the property. On the date of the mortgage, the rightful owner’s suit against him for recovery and possession was pending and it was decreed subsequently. When the rightful owner sought to avoid the mortgage, the mortgagee resisted the claim by pleading that mortgager was the ostensible owner of the property when he mortgaged it. Decide.

Ans. In terms of Section 41 of the Transfer of Property Act, 1882 where an ostensible owner of a property transfers the same for consideration, the transfer shall not be voidable on the ground that the transferor was not authorized to transfer if the transferee, after taking reasonable care to ascertain that the transferor had power to make the transfer, has acted in good faith.

In the present case, the illegitimate son of the deceased owner gets possession without legally being entitled and not with the consent of the actual owner.

Thus, the son cannot be regarded as ostensible owner of the property transferred. Therefore, the right of the property shall vest in the rightful owner and the claim by the mortgagee is invalid.

Q. Discuss the validity of the following transfers:

(i) X, a Hindu widow, transfers her rights to future maintenance.

(ii) X, a Hindu widow, transfers her arrears of past maintenance.

(iii) Transfer of right of easement apart from the dominant heritage.
Ans. As per Section 6 of the Transfer of Property Act, 1882, property of any kind may be transferred. However the following cannot be transferred:
(a) A right to future maintenance, in whatsoever manner arising, secured or determined.

(b) An easement apart from the dominant heritage.

Based on the aforesaid provisions, the given problems can be decided as under:

(i) X, a Hindu widow, transfers her rights to future maintenance – It is not a Transfer.

(ii) X, a Hindu widow, transfers her arrears of past maintenance – It is a Transfer.

(iii) Transfer of right of easement apart from the dominant heritage – It is not a Transfer.

Q. Rohit, a Hindu who has his self-earned property, dies leaving his widow Priya and brother Bidur. Bidur’s succession to the property is dependent upon two factors, viz, (i) His surviving the widow Priya, and (ii) Priya leaving the property intact. Bidur transfers his right of succession. Is it a valid transfer? Explain.

Ans. Under Section 6(A) of Transfer of Property Act, the chance of an heir apparent succeeding to an estate cannot be transferred. 

Bidur’s succession to the property dependent on the death of Priya and on her desired to leave the property intact.

In this case Bidur is an heir apparent. Therefore, he cannot transfer his right of succession.

Q. Arjun owned money to Bheem. Bheem transferred the debt by deed of gift to Chander. Subsequently, Bheem transferred it for value to Deepak. Who is entitled to the amount?

Ans. As per sec. 130 of Transfer of Property Act. The transfer of an actionable claim whether with or without consideration shall be effected only by the execution of an instrument in writing signed by the transferor. Therefore, Chander is entitled to the amount as it was transferred to him by registered deed of gift.

Q. While a suit relating to a bunglow is pending between Ram and Shyam, Gita transferred the bunglow in favour of Sita. The court passes a decree in favour of Ram. Ram starts proceedings for execution of the decree against Sita. Will Ram succeed?

Ans. In the given problem the case of the bungalow is between Ram and Shyam and the property is transferred by Sita, hence, the doctrine of lis pendens is not applicable, which states that when there is pendency of any suit in any; court then the party to the suit cannot transfer the immovable property, which is the subject matter of the dispute, but presently Sita is not any party to the suit so she can transfer the property.
However, Ram can proceed against Sita as Ram is the rightful owner of the property and not Sita.

Q. Angad transfers his property worth Rs. 50,000 to Bheem and by the same document asks Bheem to transfer his property worth Rs. 25,000 to Chander. Bheem refuses to accept the gift of such property. Meanwhile, Angad dies before Bheem exercises his option. Discuss the rights of Chander.

Ans. Section 35 of the Transfer of Property Act provides for doctrine of election which states that if a person on whom the benefit of transfer of property is conferred, relinq2uishes the benefit so conferred, then the benefits so relinquished shall revert to the transferor or his representative.

In such a case if the actual owner of the property dies then the heir of the property is responsible to satisfy the disappointed person out of the property which was the subject matter of the transferor.

The compensation to Chander from the heirs of Angad from the Angad’s property shall be to the extent of Rs. 25,000 because Bheem was to transfer property worth Rs. 25,000, as was intended by Angad, to be transferred to Chander by Bheem.

In the given case, Bheem did not accepted the property, so Angad’s property will revert back to Angad. If Angad would have been alive then he would have been responsible to give some property of Chander. But Angad dies before Bheem could exercise his option. In such a situation, the heirs of Angad have to compensate Chander from Angad’s property to the extent of Rs. 25,000.

Q. Ajit transfers to Balijit for valuable consideration his reversionary interest in a property. When Ajit succeeds to the property, Balijit sues for possession of the same. Whether Baljit’s suit for possession will succeed? Give reasons.

Ans. As per Section 6 of the Transfer of Property Act, 1882, the following transactions are not termed as transfer:

(a) The chance of an heir-apparent succeeding to an estate.

(b) A mere right of re-entry for breach of a condition subsequent to any one except the owner of the property affected thereby.

(c) An easement apart from the dominant heritage.

(d) All interest in property restricted in its enjoyment to the owner personally.

(e) A right to future maintenance secured or determined.

(f) A mere right to sue.

(g) A public office, the salary of a public officer, whether before or after it has become payable.

(h) Stipends allowed to military, naval, air force and civil pensioners of the Government and political pensions. 

(i) Any transfer in so far as it is opposed to the nature of the interest affected thereby.

(j) Any transfer for an unlawful object or consideration within the meaning of the Indian Contract Act. 1872.

(k) Any transfer to a person legally disqualified to be transferee.

In the given problem, Ajits transfers to Baljit for valuable consideration his reversionary interest in a property. Reversionary interest is a spes successions and non transferable. So the transfer is void and Balijit suit for possession fails.

Q. Arjun transfers his property to Bhanu for life and after Bhanu’s death to that of his unborn sons as shall first attain the age of 25 years and if no son of Bhanu shall attain that age, to Chandan who is living at the time of transfer.
Ans. Section 13 of the Transfer of Property Act, 1882 provides that where, on a transfer of property, an interest therein is created for the benefit of an unborn child at the date of the transfer, the interest created for the benefit of such person shall not take effect, unless it extends to the whole of the remaining interest of the transferor in the property.

In the given problem, the transfer is not valid, as the transfer to the unborn child is not fully transferred because if no unborn child would attain majority, it will be transferred to Chandan.

Q. Aamir effects an insurance policy on his own life with the Life Insurance Corporation of India (LIC) and deposits it with a bank for securing payment of an existing debt. Aamir dies and bank claims the amount from the LIC contrary to the claims of Aamir’s heirs. Decide whether the claim of the bank is maintainable.

Ans. Section 130 of the Transfer of Property Act, 1882 provides rules for transfer of actionable claim as under:

(a) Transfer of an actionable claim whether with or without consideration shall be effected only by the execution of an instrument in writing signed by the transferor or his duly authorized agent.

(b) Such transfer shall be complete and effectual upon the execution of such instrument.

(c) All the rights and remedies of the transferor, whether by way of damages or otherwise, shall vest in the transferee, whether such notice of the transfer is given or not.

(d) Every dealing with the debt or other actionable claim by the debtor or other person from or against whom the transferor would have been entitled to recover or enforce such debt or other actionable claim, shall be valid as against such transfer.

(e) The transferee of an actionable claim may, upon the execution of such instrument of transfer, sue or institute proceeding s for the same in his own name without obtaining the transferor’s consent to such suit or proceedings and without making him a party thereto.

(f) The aforesaid provisions shall not apply to the transfer of a marine or fire policy or insurance or affects the provisions of section 38 of the Insurance Act, 1938.

Based on the above provisions after Aamir’s death, the bank is entitled to receive the amount of the policy and to sue on it without concurrence of Aamir’s heirs. Thus, the claim of the bank is maintainable.

Q. Abhay’s agricultural land was purchased by the government for the purpose of construction of a factory but no duty was paid for this transfer by the government. Abhay wanted to take back his land on the ground that government has not paid the duty and, therefore, no sale deed was executed. Will Abhay succeed? Give reasons.

Ans. As per section 3 of the Indian Stamp Act 1899, no stamp duty shall be chargeable in respect of any instrument excuted by, or on behalf of, or in favour of, the government in cases wehere the government would be liable to pay the stamp duty.
In the given problem, Abhay’s agricultural land was purchased by the government for the purpose of construction of a factory. In terms of the said provision, no stamp duty is payable by the Government. As such, Abhay’s contention will not succeed.

Q. Amrit executed a gift deed in his life time in favour of Bhanu. The gift deed was not registered during the life time of Amrit. Bhanu after death of Amrit, presented the gift deed before the Registerar for its registration. Rakshit, brother of Amrit raised an objection for the registration of gift deed on the ground of fake signatures of Amrit. But the witnesses to the gift deed contended that the signatures were made before them by the donor at the time of execution of gift deed. Whether the gift deed will be treated valid for registration under the Registration Act, 1908?
Ans. If the donor dies before registration, the document may be presented for registration after his death and if registered, it will have the same effect as registration in his lifetime. It has been held by the privy Council in Kalyana Sundram v. Karuppa, AIR 1927 PC 42, that the execution of gift deed of any immovable property shall be operative from the date of registration of gift deed.

When the instrument of gift has been handed over by the donor to donee and accepted by him, the former has done every thing in his power to complete the donation and to make it effective. The registrar should register the gift deed if it has been presented before the Registrar for registration within the prescribed time period, if all other conditions are complied with them neither death nor express revocation by the donor is ground for refusing registration.

Q.By an agreement, Anamika transferred to Bipasha a decree of a court by which she was entitled to possess 500 bighas of land. Is it necessary to register such a transfer under the Registration Act, 1908.
Ans. Section 17(e) provides that – Non-testamentary instruments transferring or assigning any decree or order of a court or any award when such decree or order or award purports or operates to create, declare, assign, limit or extinguish, whether in present or in future, any right, title or interest, whether vested or contingent, of the value of one hundred rupees and upward, to or in immovable property:

However, the State government may exempt from the operation of this sub-section any lease executed in any district or part of a  district, which donot exceed five years and the annual rents reserved by which donot exceed fifty  rupees, 

Thus, the deed needs to be registered.
Q. A document was executed by several persons at different times, The person in whose favour such execution was made, presented the document for re-registration after expiry of three months. Whether such document can be registered and if yes, within what period?

Ans. As per section 24 of the Registration Act, 1908, where there are several persons executing a document at different times, such document may be presented for registration within four months from the date of each execution. 

In the given problem, a document was executed by several persons at different ties. The document should be registered within four months of each such execution. It may be registered within four month if all the executions fall within the four-month period.

Q.  One morning, scientists at an atomic research centre found a rude – nuclear message splashed across their computer screens. Someone had breached the atomic research centre’s advanced security system and sensitive mall. What offence has been committed in the atomic research centre?

Ans. This is an offence of Hacking. As per Section 66(A) of the information Technology Act, any person who sends, by means of a computer resource or communication device, any information, that is grossly offensive or has menacing character causing annoyance, inconvenience, danger, obstruction, insult, injury, criminal intimidation, enmity, hatred or ill will commits an offence punishable with imprisonment for a term which may extend to three years and with fine.
Q. Chanchal sues Indian Online Ltd. (IOL) for allowing a subscriber Rajat to use its chatroom for making video tapes and photographs of child pornography in which Chanchal’s minor son appears. The complaint alleged that IOL was negligent per se in allowing Rajat to use its facilities for producing obscene materials, therefore, is liable under criminal law and under the information Technology Act, 2000. IOL contends that it has no knowledge of such transmission of unlawful information. Decide the liability of IOL.

Ans. As per Sec 79 of information Technology Act intermediary shall not be liable for any third party information, data, or communication link made available a hasted by him, if he proves that the offence was committed without his knowledge or that he had exercised all due diligence to prevent the commission of such offence.
In the given case, Indian Online Ltd. (IOL) is not liable for subscriber, Rajat using its chat room for making videotapes and photographs of child pornography because offence was committed without his knowledge.
Q. If one person fraudulently uses the ‘domain name’ of another, what legal remedy is available to the aggrieved party?

Ans.The information Technology Act, 2000 does not make any specific remedial provision if any person legally or fraudulently uses other person’s domain name, However, such conduct is actionable under the law of torts. Judicial decisions in India and in other countries suggest that the tort of ‘passing off’ is broad enough to afford legal damages to a person who is the holder of a particular domain name and who harm as a result of the fraudulent use of his domain name by other person.
The principles relating to ‘passing off’ were held to be applicable to domain names in Rediff Communication Ltd.v. Cyberbooth (2000) 1 Recent Arbitration Judgements, 562 (Bombay High Court). In this case the domain name ‘Rediff’ (of Plaintiff) and domain name Rediff (of defendant) were held to be deceptively similar and capable of causing deception as business activities of both the parties were similar. The grant of a temporary injunction restraining the defendant from using the name was held to be proper. The similar view was taken by the High Court of Delhi in Yahoo Inc. v. Akash Arora (1999) 2 Recent Arbitration Judgements, 176 (Delhi).

It may be noted that action for passing of is available to a trader for the protection of his proprietary right in his goodwill or business. This remedy is not available to the consumers of goods or services who allege deception or confusion.

Q. Ajeet resides at Bhopal, Baljeet at Indore and Charanjeet at Lucknow. Ajeet, Balijeet and Charanjeet being together at Kolkata, Balijeet and Charanjeet make a joint promissory note payable on demand and deliver it to Ajeet. Where can Ajeet sue Baljeet and Charanjeet for amount of the promissiory Note?
Ans. As per section 20 of C.P.C., Every suit shall be instituted in a court within the local limits of whose jurisdiction- 

(a) the defendant or each of the defendants at the time of the commencement of the suit, actually or voluntarily resides or carries on business or personally works for gain;

(b) any of the defendants at the time of the commencement of the suit, actually or voluntarily resides or carries on ;business or personally works for gain provided that in such case either the leave of the court is given or the  defendants who do not reside or carry on business or personally work for gain acquiesance in such institution;
(c) the cause of action, wholly or in part, arises.

In the given case, Ajeet resides at Bhopal, Balijeet at Indore and Charanjeet at Lucknow. Ajeet, Balijeet and Charanjeet being together at Kolkata. Balijeet & Chanranjeet make a joint promissory note payable on demand & deliver it to Ajeet. 

Ajeet may sue Balijeet and Charanjeet at Kolkata where the cause of action arose. He may also sue them at Indore where Balijeet resides, or at Lucknow where Charanjeet resides.

Q. ABC Ltd. is a pharmaceutical company having its corporate office in Mumbai. XYZ Ltd., another pharmaceutical company, is carrying on pharmaceutical business at Nagpur. XYZ Ltd. published an advertisement at Bangalore constituting infringement of the registered trade mark of ABC Ltd. ABC Ltd intends to institute a suit for damages against XYZ Ltd. Advise where ABC Ltd. should institute the suit.
Ans. Section 20 of the C.P.C provides that subject to the limitation provides by Sec. 15,16,17,18 and 19, every suit shall be instituted in a court within the local limits of whose jurisdiction –

(a) the defendant, or each of the defendants where there are more tan one, at the time of the commencement of the suit, actually and voluntarily resides, or carries on business, or personally works for gain; or

(b) any of the defendants, where there are more than one, at the time of the commencement of the suit, actually and voluntarily resides, or carries on business, or personally works for gain, provided that in such case either the leave of the court is given, or the defendants who do not reside, or carry on business, or personally work for gain, as aforesaid, acquiesce in such institution; or

(c) the cause of action, wholly or in part, arises.

In the given problem, ABC Ltd can institute the suit for damages against XYZ ltd at Nagpur where the defendant company. XYZ Ltd. is carrying on business. ABC Ltd can also institute the suit against XYZ Ltd at Bangalore where the cause of action arose.

Q. In a case, Hamid was terminated from the police service. Hamid filed a writ petition against termination order on the ground that a reasonable opportunity of being heard was not given to him by the government. The writ petition was dismissed by the court as the government proved that reasonable opportunity of being heard had been given to the petitioner. Afterwards, Hamid filed another writ petition on the ground that as he was appointed by the Director General of Police, termination by the order of Deputy Insp0ector General of Police was in violation of Article 311 (1) of the Constitution of India. Decide the validity of the second petition.
Ans. As per Section 11 No court shall try any suit or issue in which the matter directly and substantially in issue has been directly and substantially in issue in a former suit between the same parties, or between parties under whom they or any of them claim, litigating under the same title, in a Court competent to try such subsequent suit or the suit in which such issue has been subsequently raised, and has been heard and finally decided by such Court.

In the given case, Hamid should have raised the plea based on violation of article 311 (1) of the constitution of India in the first court petition itself but this was not done. He has raised this issue in the second writ petition which as per explanation IV, he is not allowed to raise.

Q.The Sub Divisional Magistrate at the instance of officer in-charge of police station passed an order under section 144 of the Code of Criminal Procedure, 1973 by which petitioner’s Puja Committee and others were prohibited from taking out immersion procession of stature of Goddess Durga and passing in front of two mosques in the village concerned playing music on Vijayadashmi day. Members of Hindu community agitate the order as such order amounts to interference in their legal exercise of customary and religious right. Whether the order passed by the Sub Divisional Magistrate is valid? Give reasons in support of your answer.
Ans. Section 144 of the Code of Criminal Procedure, 1973 provides that where, a District Magistrate, a Sub-divisional Magistrate or any other Executive Magistrate specially empowered by the State Government in this behalf, is of the opinion that immediate prevention or speedy remedy is desirable to prevent any obstruction, annoyance or injury to any; person lawfully employed, or danger to human life, health or safety,  or a disturbance of the public tranquility, or a riot, or an affray, such Magistrate may, by a written order stating the material facts of the case direct any person to abstain from a certain act or to take certain order with respect to certain property in his possession or under his management.

In the given problem, the Sub Divisional Magistrate at the instance of officer in charge of police station passed an order under section 144 of the Code of Criminal Procedure, 1973 by which petitioner’s Puja Committee and others were prohibited from taking out immersion procession of statue of Goddess Durga and passing in front of two mosques in the village concerned playing music on Vijayadashmi day. In terms of the aforesaid provision, the order passed by; the magistrate is valid.

Q. Arun is charged of murder of Varun. The charge sheet is filed in the court of Chief Judicial Magistrate, who passed an order of sentence of imprisonment for life. Arun engages you as a lawyer to advise him. Advise him giving reasons.

Ans. As per section 29 of the Crpc the Court of a Chief Judicial Magistrate may pass any sentence authorized buy law except a sentence of death or of imprisonment for life or imprisonment for a term exceeding 7 years.

In the given problem, Arun was sentenced to life by the Chief Judicial Magistrate. As such the Magistrate has no power to give life imprisonment. Arun can move against the order.

Q. A declaratory decree is a decree passed to prevent the violation of a negative act.

Ans . False, A declaratory decree is a decree of a court which determines the rights or parties without ordering anything be done or awarding damages.

Q. A person suing for rescission cannot in the alternative sue for specific performance, but a person suing for specific performance can sue of rescission.

Ans. An provided in section 27 of the Specific Relief Act, 1963 any person interested in a contract may sue to have it rescinded. As provided in section 28 even if the specific performance of the contract has been decreed, rescission is allowed under certain circumstances. Further as provided in section 29, a plaintiff instituting suit for the specific performance of a contract in writing may praying the alternative that, if the contract cannot be specifically enforced, it may be rescinded and delivered up to be cancelled and the Court, if it refuses to enforce the contract specifically, may direct it to be rescinded and delivered up accordingly. On adjudging the rescission of a contract, the Court may require the party to whom such relief is granted to restore, so far as may be, any benefit which he may have received from the other party and to make any compensation to him which justice may require.
Q. Explain rectification of an Instrument.

Ans.

(a) As provided in section 26 of the Specific Relief Act, 1963, when, through fraud or mutual mistake of the parties, a contract or other instrument in writing (not being  the articles of association of a company to which Company Act, 1956, applies) does not express their real intention, then –

· Either party or his representative –in-interest may institute a suit to have the instrument rectified; or 

· The plaintiff may, in any suit in which any right rising under the instrument is in issue, claim in his pleading that the instrument be rectified; or

· A diffident in any such suit as is referred to in above clause, may in addition to any other defence open to him, ask for rectification of the instrument.

(b) If, in any suit the Court finds that the instrument through fraud or mistake, does not express the real intention of the parties, the Court may, in its discretion, direct rectification of the instrument so as to express that intention, so far as this can be done without prejudice to rights acquired by third persons in goods faith and for value.

(c) A contract in writing may first be rectified, and then if then party claiming rectification has so prayed in his pleading and the court thinks fit may be specifically enforced.

(d) No relief for the rectification of an instrument shall be granted to any party unless it has been specifically claimed:

Provided that where a party has not claimed any such relief in his pleading, the Court shall, at any stage of the proceeding, allow him to amend the pleading on such terms as may be just for including such claim.

Q. Ragini, a singer agreed to sing at Lakshmi’s theatre from January to April,2009 and not to sing any where else during that period. Afterwards, she entered into a contract to sing at Kamala’s theatre during the said period and refused to sing at Lakshmi’s  theatre during that period. Lakshmi filed an injunction application to appropriate court. What relief Lakshmi is entitled to get, and for which part court may refuse to grant injunction? Decide giving reasons.

Ans. As per section 42 of the Specific Relief Act, 1963, where a contract comprises an affirmative agreement to do a certain act, coupled with a negative agreement not to do a certain act, and the Court is unable to compel specific performance of the affirmative agreement, it shall not preclude from granting an injunction to perform the negative agreement when the plaintiff has not failed to perform the contract so far as it is binding on him.

Based on the aforesaid provisions, In suit of Lakshmi’s filed injunction application to the court, the court may grant an injunction restraining Ragini from singing in any other theatre but it cannot grant an injunction directing her to sing in Lakshmi’s theatre. A similar decision was made in Lumley v. Wagner, (21) L.J.CH 898.

Q.Ans. The formulation of reasons is a powerful discipline and it may lead the arbitral tribunal to change its initial view on the matter.

Q. Jurisdiction of arbitral Tribunals

Ans. Section 16 of Arbitration and Conciliation Act, 1996 provides the following provisions for jurisdiction of an arbitral Tribunal:

(a) The arbitral tribunal may rule on its own jurisdiction.

(b) A plea that the arbitral Tribunal does not have jurisdiction shall be raised at the time of submission of the statement of defence. However, a party shall not be precluded from raising such a plea merely because that he has appointed, or participated in the appointment of, an arbitrator.

(c) A plea that the arbitral Tribunal is exceeding the scope of its authority shall be raised as soon as the matter alleged to be beyond the scope of its authority is raised during the arbitral proceedings.

(d) The arbitral Tribunal may, in either of the above cases, admit a later plea if it considers the delay justified.

(e) Where the arbitral Tribunal takes a decision rejecting the plea, it shall continue with the arbitral proceedings and make an arbitral award.

(f) A party aggrieved by such ‘an arbitral award may make an application for setting aside such an arbitral award in accordance with section 34.

Q. “Finality of arbitral award”

Ans. As provided in section 35, an arbitral award shall be final and binding on the parties and persons claiming under them respectively,

Further, as per section 36 where time for making application for setting aside to set aside the arbitral award has expired or such application has been refused, the award shall be enforced as a decree under the Code of Civil Procedure, 1908  in the same manner as if it were a decree of the court.

An award may be binding though not yet final. An award that become final can be used as both offence and defence. But an award which has not become final can be used only by way of defence. In G.C.Kanungo v. State of Orissa, AIR (1995) SC 1655 the court observed that an award of an arbitrator is a decision made by it on the cause referred to it by way of arbitral dispute. When the court makes such award a ‘Rule of Court’ it is of deciding the cause by adding seal to it. Such supper added seal does not make the award the decision of the court.
Q. Explain International Commercial Arbitration.

Ans. As per section 2(1)(f) of the Arbitration and Conciliation Act, 1996, international commercial arbitration’ means an arbitration relating to disputes arising out of legal relationships, whether contractual or not, considered as commercial under the law in force in India and where at least one of the parties is the following:

(a) An individual who is a national of, or habitually resident in any country other than India.

(b) A body corporate which is incorporated in any country other than India.

(c) A company or an association or a body of individuals whose central management and control is exercised in any country other than India.

(d) The Government of a foreign country.

Q. Atul was running a school at a certain place. Ali started another school near the school of Atul. As a result of this, most of the students of Atul’s school left his school and joined Ali’s school. Due to competition, Atul had to reduce the fees by Rs. 40 per student per quarter and thus he suffered huge monetary loss. Atul filed a suit against Ali in the court of compensation. Is the suit instituted by Atul maintainable? Give reasons by referring to relevant case law.

Ans.  This problem is related to legal maxim ‘damnum sine injuria’. This maxim means damage without any infringement of legal right. There is no law which could prevent Ali from starting another school near the school of Atul. The standard of Ali’s school being better, thus, may students left Atul’s school. As a result Atul suffered huge financial loss. But Atul’s legal right was in no way infringed and therefore, Atul is not entitled to compensation in this case. Hence, Atul’s case is not maintainable.
Q. The managing clerk of a firm of solicitors, while acting in the ordinary course of business committed fraud, against a lady client by fraudulently inducing her to sign a document transferring her property to him. He had done so without the knowledge of his principal. Whether principal will be liable? Give reasons.

Ans. When a person is liable for the wrong committed by another, it is called vicarious liability. Most common example of vicarious liability is based on qui per alium per se he who acts through another is deemed in law as doing it himself and respondent superiore, the superior must be responsible or let the principal be liable. However, such liability may arise when the defendant has makes him answerable for wrong committed by other.

In the present case the principle is therefore, not liable.

Q. Extension of time limit under the Limitation Act, 1963 on showing sufficient cause may be granted for – 

(a) Filing a suit                                                                    (c) An appeal in a labour court

(b) Filing an application for execution of a decree             (d) None of the above

Ans. None of the above

Q. Arpit took a debt of Rs. 10,000 from Bharat on January, 1998 and promised to pay by 31st December, 2003. He could not pay such debt within the stipulated time. On 1st December, 2006 Arpit paid Rs. 500 as interest against such debt to Bharat against receipt. Bharat filed a suit against Arpit to recover such debt on 15th December, 2008. Whether the suit filed by; Bharat is within the period of limitation? Decide with reasons citing relevant provisions of the law.

Ans. As provided in section 19 of the Limitation Act, 1963, where payment on account of a debt or of interest on legacy is made before the expiration of the prescribed period by the person liable to pay the debt or legacy or by his agent duly authorised in this behalf, a fresh period of limitation shall be computed from the time when the payment was made.

Where mortgaged land is in the possession of the mortgagee, the receipt of the rent or produce of such land shall be deemed to be a payment. ‘Debt’ does not include money payable under a decree or order of a court.

Arpit paid the interest which is a part of the total debt due to him. The limitation period in this case is three years. In terms of Section 19 the limitation period commences afresh when any amount is paid on account of the debt. Therefore, in this case a fresh period of limitation begins on payment of the interest by Arpit which Bharat accepted. As such the suit filed by Bharat is within the period of limitation.
Q. Ratan is charged with forging a particular document. The prosecution produces in evidence a number of documents apparently forged, found in possession of the accused. Are these documents admissible in evidence?

Ans. As per section 14 of the Indian Evidence Act, 1872, facts showing existence of the state of mind, such as intention, knowledge, good faith, negligence, rashness, ill will or good will towards any particular person, or showing the existence of any state of body or bodily feeling, are relevant, when the existence of any such body or bodily feeling, is in issue or relevant.

In the given problem, Ratan is charged with forging a particular document. The prosecution produces in evidence a number of documents apparently forged, found in possession of the accused. In terms of the aforesaid provision, the fact is relevant and is admissible. 

Q. Ritu informed Sushil in the year 1998 that she had committed theft of the jewellery of her neighbour. Thereafter, Ritu and Sushil were married in 1999. In the year 2001. prosecution was started against Ritu in respect of the theft of jewellery. Sushil is called to give evidence in this case. Discuss whether Sushil can disclose the communication made to him by Ritu.
Ans. As per section 122 of The Indian Evidence Act, 1872, No person who is or has been married, shall be compelled to disclose any communication made to him during married by any person to whom he is or has been married; nor shall he be permitted to disclose any such communication, unless the person who made it, or his representative-in-interest, consents, except in suits between married persons, or proceedings in which one married person is prosecuted for any crime committed against the other.

In the given case, Ritu informed Sushil that she committed theft of the jewellery of her neighbour before her marriage with Sushil. Hence, Sushil can disclose the communication made to him by Ritu. 

Q. On 20th March, Kamal told his wife that he was going to Berhmpore, as Pankaj’s wife has written a letter and asked him to come and receive payments due to him. On 21st March, Kamal left his house in time to catch a train for Berhmpore, where Pankaj lived with his wife. On 23rd March, Kamal’s dismembered body was found in a box which had been purchased for Pankaj. Deckde whether on the traial of Pankaj for the murder of Kamal, the statement made by Kamal to his wife was admissible in evidence. If so, on what grounds?

Ans. As per section 32(1) of the Indian Evidence Act deals with dying declaration stating that statements written or verbal, of relevant facts made by a person who is dead are relevant facts in the following cases:-

When the statement is made by a person as to the cause of his death, or as to any of the circumstances of the transaction which resulted in his death, in cases in which the cause of that person’s death comes into question.

Such statements are relevant whether the person who made them was or was not, at the time when they were made, under expectation of death, and what ever may be the nature of the proceeding in which the cause of his death comes into question.

Thus, in the present problem, the statement of Kamal told by him to his wife is admissible under section 32(1), which clearly is a statement as to the circumstances of the transaction which resulted in his death.

Therefore, the statement made by Kamal’s wife is admissible.
