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SERVICE TAX – I (Concept, Charge & Valuation)
	CONCEPT OF SERVICE TAX AND ITS NEED


Service tax is a tax on services. Service tax is not a tax on profession/trade but is a tax on the service provided in exercise of the profession/trade. It is leviable only if there is provision of service.
What is ‘service’? ‘Service’ means a useful result/product of labour, which is intangible i.e. which cannot be seen through eyes. Thus, service is a value addition that can be felt only but cannot be seen.

Need of service tax: The need of service tax is explained in the following points:
	(1)
	Need for higher public revenue
	India has huge public expenditure due to various developmental projects. Taxes are primary source of revenue for Government. Due to rationalization of commodity duties and WTO (World Trade Organization) Commitments, the revenue through Central Excise and Customs Duties has decreased. Therefore, service tax would provide higher public revenue.



	(2)
	Growth of service sector
	Service sector has been contributing maximum to the growth of GDP (Gross Domestic Product), while its contribution to tax revenue was insignificant. Further, due to increase in incomes, a higher proportion of income being spent on service. Service tax is necessary to increase the tax base by taxing the most growing sector (i.e. service sector) of the economy.



	(3)
	Bringing about equity in taxation
	While goods were being taxed at several stages (i.e. customs duties on imports, excise on manufacture, VAT/sales tax on sales), there was no tax on services, thereby, giving rise to inequity between manufacturer/sellers of goods and providers of service and also between purchasers of goods and purchasers of services. Service tax tends to bring about equity in taxation



	(4)
	Checking avoidance of tax
	Due to no tax on services, certain transactions of manufacture were so arranged as to give them a shape of job work i.e. service, thereby, avoiding excise duty. Imposition of service tax tends to avoid loopholes in taxation so that tax avoidance/evasion is minimum.



	(5)
	VAT regime
	In order to bring about value added tax regime in indirect taxation as a whole, it was necessary to tax services, which formed a part of the value addition.


	DIFFERENCE BETWEEN SALE AND SERVICE


Service is different from sale. The fact some goods have been used in the course of providing ‘service’ doesn’t make that transaction a ‘sale’. The nature of the transaction depends on the intention of the parties. If the parties intended to enter into a transaction of purchase and sale of ‘goods’, the transaction will be ‘sale’ even though some services might have been provided, which will be taxed separately.
However, in case where goods have been used in providing services or in case where the sale of goods is incidental to the provision of services, the transaction would primarily be that of service.
Therefore, if the predominant factor in a transaction is ‘sale’, the transaction would be classified as ‘sale’, however, if the predominant factor in a transaction is ‘service’, the transaction would be classified as ‘service’ only.
	GENESIS OF SERVICE TAX IN INDIA



In 1990’s the Tax Reforms Committee headed by Professor Dr. Raja J. Chelliah recommended imposition of tax on select services. The Committee emphasized on moving towards full-fledged value added tax for making indirect taxation system revenue neutral.
On the basis of the said recommendations, in the year 1994, the then Union Finance Minister Dr. Man Mohan Singh introduced Service tax on three services viz. telephone, non-life insurance and stock brokers.
Chapter V and Chapter V-A (Sections 64 to 96-I) of the Finance Act, 1994 deal with the levy and collection of Service Tax. Every year, the annual Finance Act makes amendments in the Finance Act, 1994 to expand the scope of existing services and introduce service tax in new services.
As on date (i.e. after amendments by Finance Act, 2011), service tax is leviable on 119 service.
Selective coverage v. Comprehensive Coverage of services for taxation:
 Under comprehensive coverage, all services brought under service tax net with exclusion of certain basic services by way of negative list. Under selective coverage, selected services are covered for taxation and their scopes respective are also separately specified. In India, we follow selective coverage of services for taxation. The CBEC  (Central Board of Excise and Customs ) and Directorate of Service Tax at Mumbai make policy decisions as to coverage of services for the purpose of imposition of service tax.
	BODY OF SERVICE TAX LAW


Service tax was introduced in the year 1994 but there is no independent Act on service tax as yet. The body of service tax law comprises of the following:
	1. Finance Act, 1994
	Chapter V contains provisions on levy/collection, registration and other procedures like appeals, revision, interest and penalties, recovery and refunds, search and seizure etc. under service tax law. Chapter V-A contains provisions on advance rulings. 

	2. Various Rules and Forms
	Sections 94 and 96-I of the Finance Act, 1994 empower the Center Government to make rules for carrying out the provisions of Service Tax. The various rules framed in exercise of these powers are as listed below:
(a) Services Tax Rules, 1994 It provides for registration, maintenance of records, self-assessment and provisional assessment, payment of tax, filing of returns, etc.;
(b) CENVAT Credit Rules, 2004;

(c) Export of Service Rules, 2005;
(d) Service Tax (Registration of Special Category of Persons) Rules, 2005;
(e) Service Tax (Determination of Value) Rules, 2006;
(f) Taxation of Services (Provided from Outside India and Received in India) Rules, 2006
(g) Service Tax (Advance Rulings) Rules, 2003;
(h) Service Tax (Publication of Names) Rules, 2008
(i) Service Tax (Provisional Attachment of Property) Rules, 2008; and
(j) Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007.
(k) Point of Taxation Rules, 2011
The aforesaid rules are amended from time to time. The rules have to be in conformity with the provisions of the Act; any rule contrary to the Act will be void.
Power to make rules retrospectively: Further, section 94(3) provides that the power to make rules shall on the first occasion of the exercise thereof include the power to give retrospective effect to the rules or any of them from a date not earlier than the date on which the provisions of this Chapter come into force. 

	3. Notifications
	The notifications on service tax are issued by the Central Government/Central Board of Excise and Customs (CBEC) for the following purpose-
(a) declaring date of enforceability of service tax provisions;
(b) making/amending/rescinding rules relating to service tax;
(c) granting or withdrawing exemptions from service tax u/s 93;
(d) dealing with any other matter so as to facilitate governance of service tax matters.


	4. Circular, Instructions, Office Letters
	They are issued by CBEC to the Department administration for explaining the scope and gamut of Service Tax law. The Circulars/Instruction letters clarify the position of law, but they cannot go contrary to the law.


	5. Orders
	CBEC issues orders under Rule 3 of Service Tax Rules, 1994 to define jurisdiction of Central Excise Officers for the purposes of service tax. Central Government issues orders u/s 95 to remove difficulties while implementing amendments in the service tax law. Such orders are also published in the Official Gazette.


	6.Tread Notices
	Tread Notices are issued by central Excise/Service tax Commissionerates for circulation among field officers and dissemination in tread through tread associations. They deal with implementation & administration of provisions of service tax.




	AMENDMENTS BY THE ANNUAL FINANCE BILL


	(1)
	The relating to service tax is governed by Chapter V and Chapter V-A of Finance Act, 1994 (i.e. Service Tax law).



	(2)
	Every year a finance bill containing amendments proposed in the service tax law is introduced in the Parliament at the end of February month, which when receives assent of the President becomes the Finance Act of that year.



	(3)
	The amendments made by the Finance Act of that year are then incorporated in the service tax law comprising of Chapters V and V-A of the Finance Act, 1994.



	(4)
	The procedural amendments relating to tax rate made by the Finance Act of that year come into effect on the date on which the Finance Act of that year receives assent of the President.



	(5)
	However, the amendments relating to taxable services come into effect from date to be notified by Central Government.




For example, the Finance Bill, 2011 proposing amendments in the Service Tax law received assent of the President on 8-4-2011 and –
· the amendments relating to service tax procedures came into effect on that date (8-4-2011);
· while other amendments relating to taxable services came into effect on date notified by the Central Government i.e. 1-5-2011.

Government i.e. 1-5-2011.

	ADMINISTRATIVE MACHINERY OF SERVICE TAX AND CHALLENGES BEFORE IT


The Service tax law is administered by the Central Excise Department.


The sequential hierarchy of administrative machinery of Service tax is as given below:

	(1)
	Ministry of Finance;

	(2)
	Department of Revenue;

	(3)
	Central Board of Excise and Customs i.e. CBEC constitute under Central Board of Revenue Act, 1963;

	(4)
	Central Excise Zones Headed by Chief Commissioners and Director General of Service Tax (DGST acts as coordinator between CBEC and Central Excise Commission rates); and

	(5)
	Central Excise Commissionrates Headed by Commissioners.


DGST ensures proper set up and management of zones and commissionerates, meets their staff requirements, and looks after service tax implementation and administration in India.
Challenges before service tax administration:

	(1)
	Growth of service sector
	Due to growth of service sector, it’s a challenge that new services are taxed in a planned manner without substantial rise in the rate or cost of collection so as to reduce tax burden on international trade (customs duty) and domestic manufacturing sector (excise duty).



	(2)
	Intangible nature and scattered providers
	Since services are intangible and are provided by organized as well as unorganized service providers scattered across the country, taxing services is not simple.



	(3)
	Low Level of Education
	of service providers also poses difficulties to tax administration and assessees.



	(4)
	Need for separate legislation
	The country needs a separate comprehensive legislation along with separate and exclusive service tax administration so as to bring in greater clarity, streamline the procedures, provide greater taxpayer assistance and to bring new tax culture of voluntary compliance. Procedures, provide greater taxpayer assistance and to bring new tax culture of voluntary compliance.




	ROLE OF A CHARTERED ACCOUNTANT


In the era of ever-expanding scope of service sector and the service tax law, a chartered accountant, on account of his knowledge and experience, can provide the following services:
	(1)
	Advisory services
	A chartered accountant can analyze and interpret the service tax and advise his clients in respect of applicability of service tax on the concerned activity/service.

	(2)
	Ensuring procedural compliance
	A chartered accountant can provide compliance related services in respect of service tax procedures like registration, payment of tax, filling of returns, assessments etc. and can act as an interface between the Excise Department and the assessees.

	(3)
	Representation before authorities
	A chartered accountant can represent his client before the assessing authority, Commissioner (Appeals) and Appellate Tribunal in appellate and allied matters.

	(4)
	Certification and audit
	Due to increase in number of service tax assessees, the Department will soon introduce certification and/or audit by professionals so that only exceptional cases are taken for detailed scrutiny by the Department. The chartered accountants can very well provide such services.

	(5)
	Tax planning
	A chartered accountant, on account of keeping himself abreast of latest developments taking place in the law in the national as well as international scenario and due to vision and foresight, can provide services in the nature of service tax planning to his clients.


	EXTENT OF THE SERVICE TAX LAW

[Section 64]


Chapter V of the Finance Act, 1994 (i.e. the service tax law), which came into force from 1.7.1994, extends to the whole of India except the state of Jammu and Kashmir. The various aspects relating to the extent of applicability of the service tax law are as follows:
(1) Service tax extended to territorial waters of India: Since ‘India’ includes territorial waters of India the service provided in territorial water of India (i.e. up to 12 nautical miles from the land mass of India) are also liable to service tax.
(2) Service Tax extends to the Continental Shelf & Exclusive Economic Zone (CS & EEZ) of India [Notification No. 14/2010-S.T., dated 27-2-2010]: The Central Government has extended provisions of Chapter V of the Finance Act, 1994 (32 of 1994), to the following areas in the continental shelf and exclusive economic zone of India for the following purposes mentioned correspondingly –
	Area
	Purpose for which service tax law extended 

	1. Whole of continental shelf and exclusive economic zone of India
	Any service provided for all activities pertaining to construction of installations, structures and vessels for the purposes of prospecting or extraction or production of mineral oil and natural gas and supply thereof.

	2. Installations, structures and vessels within the continental shelf and the exclusive economic zone of India, constructed fro the purposes of prospecting or extraction or production of mineral oil and natural gas
	Any service provided or to be provided by or to such installations, structures and vessels and for supply of any goods connected with the said activity.


Effect of definition of India: Accordingly, any services provided from any other country and used in territorial waters of India or the installations, structures and vessels in the Continental Shelf or Exclusive Economic Zone of ‘India’ shall be treated as ‘import’ of service and will be liable to service tax. Further, any services provided in such areas either from the mainland or from that area itself shall be liable to service tax and shall not be treated as export of service.
(3) Service tax doesn’t extend to the State of Jammu and Kashmir : This means that the services provided in the territorial jurisdiction of the State of Jammu and Kashmir are not liable to service tax. The location of the service provider (or) the service recipient doesn’t matter.
	Example 1
	Services provided in State of Andhra Pradesh by a service provider having office in Jammu and Kashmir will be liable to service tax, but, the services provided in the State of Jammu and Kashmir by a service provider having office in the State of Andhra Pradesh will not be liable to service tax.

	Example 2
	Insurance services rendered to the clients having assets outside the state of Jammu and Kashmir, by M/s. New India Assurance Company Ltd., Jammu would be liable to Service Tax. However, services provided to the clients having assets in state of Jammu and Kashmir, by the Jammu Branch are not liable to Service Tax.


	SALIENT FEATURES OF LEVY/CHARGE OF SERVICE TAX


	(1)
	Scope
	It is leviable on taxable services ‘provided’ or ‘to be provided’ by a service provider. The services ‘to be provided’ in future are taxed only if payment in its respect is received in advance.

Two separate persons required-Payment to employees not covered: For charge of service tax, it is necessary that the service provider and service recipient should be two separate persons acting on ‘principal-to-principal basis’. Services provided by an employee to his employer are not covered service tax and, therefore, salaries or allowances paid to them cannot be charged to service tax.

	(2)
	Rate
	The rate if service tax specified u/s in section 66 is 12%; Education Cess @ 2% and Secondary and Higher Education Cess @ 1% are chargeable on amount of service tax. Thus, the effective rate of service tax is 12.36% of the value of services. Befour 1-4-2012. The effective rate of service tax,   on account of exemption notification, was 10.3%; the exemption has been withdrawn.

	(3)
	Taxable services
	Service tax is leviable only on the taxable services. Taxable services mean the services taxable under section 65(105) of the Finance Act, 1994. The taxable services with their scope, inclusions/exclusions and specific exemptions are discussed in a separate chapter.

	(4)
	Value
	For the levy of the service tax, the value shall be computed in accordance with section 67 read with Service Tax (Determination of Value) Rules, 2006.

	(5)
	Free services not taxable
	No service tax is livable upon the services provided free of cost.

	(6)
	Point of Taxation
	Subject to certain exceptions, the rate of tax in case of services provided, or to be provided shall be the rate prevailing at the time of issue of invoice, or, receipt of payment, whichever is earlier. Discussed later in this Chapter.

	(7)
	Payment of service tax
	The person liable to pay service tax (i.e. the service provider, or, in some cases, the service receiver) has to pay service tax in such manner and within such period as is prescribed in the Service Tax Rules, 1994.

	(8)
	Procedures
	Provisions have been made for registration, assessment including self-assessment, rectifications, revisions, appeals and penalties on the service provider.

	(9)
	CENVAT credit
	The credit of service tax and excise duty across goods and services is allowable in accordance with the CENVAT Credit Rules, 2004.


Accordingly, output service provider (i.e. provider of any taxable service) can avail credit not only of the service tax paid on any input service consumed for rendering any output service but also of the excise duty paid on any inputs and capital goods used for rendering output service. CENVAT credit so availed can be utilized for payment of service tax on taxable output service.

	(10)
	Services provided by an unincorporated association/body to its members also taxable [Explanation to Sec. 65]
	‘Taxable service’ includes any taxable service provided or to be provided by any unincorporated association or body of persons to a member thereof, for cash, deferred payment or any other valuable consideration. Hence, the services (falling under any category of taxable service) provided or to be provided by any unincorporated association/body to member thereof shall be liable to service tax. This provision is an exception to the ‘principle of mutuality’.
For example, if a club allows its space to be used/occupied by any of its member or family members/guest of such members for a function by constructing a mandap, such club shall be liable to service tax under ‘mandap keeper service’.


Any provision of services, facilities or advantages by a club or association to its members or any other person for a consideration is separately liable to service tax under ‘club or association service’.

	(11)
	Performance of statutory activities/duties, not ‘service’
	An activity performed by a sovereign/public authority under provisions of law does not constitute provision of taxable service to a person and, therefore, no service tax is leviable on such entities.

	(12)
	“Person” includes Central/State Governments, their Departments and other agencies.
	Therefore, any service provided by them, except the services provided in the course of carrying out sovereign functions, as well as any services provided to them shall be liable to service tax.

	(13)
	Import/Export of services
	While import of services is chargeable to u/s 66A, the export of services has been made exempt from tax. Import/export provisions are discussed separately.

	(14)
	Sub-contracting liable to service tax
	However, CENVAT credit may be availed as per Rules [Master Circular No. 96/7/2007-S.T., dated 23-8-2007]: Service tax is leviable on any taxable services provided, whether or not the services are provided by a person in his capacity as a subcontractor and whether or not such services are used as input services.


	RELEVANT DATE FOR DETERMINATION OF RATE OF SERVICE TAX & TAXABLE EVENT OR POINT OF TAXATION OF TAXABLE SERVICES UNDER POINT OF TAXATION RULES, 2011



Date for determination of rate [Rule 5B of Service Tax Rules, 1994]: The rate of tax in case of services provided, or to be provided, shall be the rate prevailing at the time when the services are deemed to have been provided under the rules made in this regard.
DETERMINATION OF TAXABLE EVENT, OR, POINT OF TAXATION OF TAXABLE SERVICES [POINT OF TAXATION RULES, 2011]:
(1) Point of Taxation (POT): “Point of taxation” means the point in time when a service shall be deemed to have been provided.
(2) Date of payment [Rule 2A]: For the purposes of these rules, “date of payment” shall be 
(a) The date on which the payment is entered in the books of account or

(b) The date, on which the payment is credited to the bank account of the person liable to pay tax, 
Whichever is earlier
However, as per proviso to Rule 2A,-
(A) The date of payment shall be the of credit in the bank account when –
(i) There is a change in effective rate of tax or when a service is taxed for the first time during the period between such entry in books of accounts and its credit in the bank account; and

(ii) The credit in the bank account is after four working days from the date when there is change in effective rate of tax or a service is taxed for the first time; and 
(iii) The payment is made by way of an instrument which is credited to a bank account, 
(B) If any rule requires determination of the time of payment received, the expression “date of payment” shall be construed to mean such date on which the payment is received.
(3) Determination of point of taxation [Rule 3 and Rule 6]: Point of taxation i.e. deemed date of provision of service will be –
(i) The date of issue of invoice, if such invoice is issued within 30 days of completion ** of service, 

(ii) The date of completion of service, if such invoice is not issued within 30 days as aforesaid,
(iii) The date on which the payment is received by the service provider, 
Whichever is the earliest
**In case of continuous supply of service, where the provision of the whole or part of the service is determined periodically on the completion of an event in terms of a contract, which requires the receiver of service to make any payment to service provider, the date of completion of each such event as specified in the contract shall be deemed to be the date of completion of provision of service.
Small advance of up to Rs.1,000 – Option that POT may be as per the date of invoice: Wherever the provider of taxable service receives a payment up to Rs. 1,000 in excess of the amount indicated in the invoice, the point of taxation to the extent of such excess amount, at the option of the provider of taxable service, shall be determined to be as per (i) or (ii) above. If this option is opted, then, there is no need for issue of invoice to this extent on the basis of date of receipt of advance. The invoice may be issued within 30 days of from the date of completion of service

[Time-limit for issue of invoice: Every person providing taxable service shall, within 30 days from the date of completion of such taxable service or receipt of any payment towards the value of such taxable service, whichever is earlier, issue an invoice/bill/challan in respect of such taxable service.]
(4) POT to be date of making payment in case of reverse charge i.e., if recipients of service are liable to pay service tax [Rule 7]: Notwithstanding anything contained in these rules, the point of taxation in respect of the following cases shall be as given in the Table below:
	In respect of-
	Point of Taxation

	(A) The persons required to pay tax as recipients under the rules made in this regard in respect of services notified u/s 68(2) of the Finance Act, 1994;
	Point of taxation shall be the date on which payment is made. However, where payment is not made within 6 months of the date of invoice, the point of taxation shall be determined, as if this rule does not exist.

	(B) In the case of associated enterprises, where the person providing the service is located outside India

Associated Enterprises [Rule 2(b): “Associated enterprises” shall have the meaning assigned to it in section 92A of the Income Tax Act, 1961.
	Point of taxation shall be the date of debit in the books of account of the person receiving the service or date of making the payment, 
whichever is earlier.


(5) Payment of tax in cases of new services [Rule 5]: Where a service is taxed for the first time, then, 
a. No tax shall be payable to the extent the invoice has been issued and the payment received against such invoice before such service became taxable;
b. No tax shall be payable if the payment has been received before the service becomes taxable and invoice has been issued within 14 days of the date when the service is taxed for the first time.
(6) Determination of point of taxation in other case [Rule 8A]: Where the point of taxation cannot be determined as per these rules as the date of invoice or the date of payment or both are not available, the Central Excise officer, may, require the concerned person to produce such accounts, documents or other evidence as he may deem necessary and after taking into account such material and the effective rate of tax prevalent at different points of time, shall, by an order in writing, after giving an opportunity of being heard, determine the point of taxation to the best of his judgment.
Problem:1
Determination of Point of Taxation: Determine point(s) of taxation in the following cases-
	No.
	Date of completion of service
	Date of invoice
	Date on which payment recd

	1
	April 10, 2012
	April 20, 2012
	April 30, 2012

	2
	April 10, 2012
	May15, 2012
	April 30, 2012

	3
	April 10, 2012
	April 20, 2012
	Date of entry in books: April 17,2012
Date of Actual credit to bank A/C: April 15, 2012

	4
	April 10, 2012
	May16, 2012
	April 5, 2012 (part) and April 25, 2012 (remaining)


Solution:
The point(s) of taxation in the aforesaid cases is determined below –
	No.
	Point of Taxation
	Remarks

	1
	April 20, 2012
	Invoice issued in 30 days and before receipt of payment 

	2
	April 10, 2012
	Invoice not issued within 30  days and payment received after completion of service

	3
	April 15, 2012
	Invoice issued in 30 days but payment received before invoice. Date of payment as per Rule 2A means the date of entry of payment in books or date of actual credit to bank a/c, whichever is earlier

	4
	April 5, 2012 and April 10, 2012 for respective amounts
	Invoice not issued in 30 days. Part payment before completion, remaining later


	VALUATION OF TAXABLE SERVICES [Section 67]


Section 67 contains comprehensive provisions for valuation of taxable services for the purpose of levy of service tax. Accordingly, where service tax is chargeable on any taxable service with reference to its value, then, such value shall be computed as follows –
	
	Case-
	Value shall be-

	(a)
	Where the provision of service is for a consideration in money
	The gross amount charged by the service provider for such service provided or to be provided by him

	(b)
	Where the provision of service is for a consideration not wholly or partly consisting of money
	Such amount in money, with the addition of service tax charged, as is equivalent to the consideration

	(c)
	Where the provision of service is for a consideration which is not ascertainable
	Amount as may be determined in the manner prescribed by the Service Tax (Determination of Value) Rules, 2006.


Where the gross amount charged is inclusive of service tax: Where the gross amount charged by a service provider, for the service provided or to be provided is inclusive of service tax payable, the vale of such taxable service shall be calculated as follows –
	Value of taxable service
	=
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	Scope of gross amount charged
	The gross amount charged for the taxable service shall include any amount received towards the taxable service –

· before,

· during or

· after,

Provision of such service.

	Explanations-
	(a)
‘Consideration’ includes any amount payable for taxable services provided or to be provided;
(b)
‘Money’ includes -
(i)

any currency, cheque,  promissory note, letter of credit, draft, pay order, travelers cheque, money order, postal remittance and other similar instruments

(ii)

but does not include currency that is held for its numismatic value;

(c)

‘Gross amount charged’ includes -

(i)
payment by cheque, credit card, deduction from account and any form of payment by issue of credit notes or debit notes and book adjustment, and

(ii)

any amount credited or debited, as the case may be, to any account, whether called “Suspense account” or by any other name, in the books of account of a person liable to pay service tax, where the transaction of taxable service is with any associated enterprise. “Associated enterprise” has the same meaning assigned u/s 92A of the Income-tax Act, 1961.




Valuation Rules: For the purposes of this section, the value shall be computed in accordance with the Service Tax (Determination of Value) Rules, 2006.
[ALL AMOUNTS EXCLUSIVE OF SERVICE TAX: In all the illustrations on service tax that are covered under this Chapter or subsequent chapter(s), unless otherwise stated, it must be assumed that all the amounts stated, stated against the taxable services are towards ‘value’ and are not inclusive of service tax.]
	Problem 2
	A service provider provides taxable services valuing Rs.10,00,000. Compute the amount of service tax payable by him.

	Solution
	Service Tax payable = 10,00,000 x 12.36% = Rs.1,23,600 (Rs.1,20,000 Service Tax + Rs.2,400 Education Cess + Rs.1,200 Secondary and Higher Education Cess).

	

	Problem 3
	A service provider provides taxable services the gross amount charged in respect of which is of Rs.10,00,000. Compute the amount of service tax payable by him if the gross amount so charged is inclusive of service tax.

	Solution
	Service Tax payable = 10,00,000 x 12.36 ( 112.36 = Rs.1,10,004

	

	Problem 4
	M/s. PQR Coaching Ltd. provides coaching in the field of engineering. One of the students, Mr. X, paid Rs.15,000 in cash and a gold chain valuing Rs.35,000 (cost to Mr. X’s father who is a jeweler : Rs.30,000) to M/s. PQR Ltd. Compute the amount of service tax payable by M/s. PQR Ltd. thereon  Make suitable assumptions.

	Solution
	It is a case covered by section 67(1)(ii), where under it is provided that in a case where the provision of service is for a consideration not wholly or partly consisting of money, the value shall be such amount in money as, with the addition of service tax charged, is equivalent to the consideration.
In this case, M/s. PQR Coaching Ltd. has received Rs.15,000 in cash and gold valuing Rs.35,000, therefore, the total consideration received by M/s. PQR Coaching Ltd. is Rs.50,000 (inclusive of taxes). Hence, the service tax payable by M/s. PQR Coaching Ltd. = Rs.50,000 x 12.36 ÷ 112.36 = Rs.5,500 approx.

	

	Problem 5
	M/s. ABC Coaching Ltd. provides coaching in the field of engineering. The normal fees is Rs.50,000 per student, however, during the year, certain concessions were granted to needy students whereby only Rs.15,000 (all inclusive) were charged from them. Compute the value of taxable service in the case of needy students.

	Solution
	It is a case of concession in charging fees from the students. M/s. ABC Coaching doesn’t receive anything other than Rs.15,000 from the needy/poor students.

Hence, the gross amount charged from the needy students (all inclusive) is Rs.15,000 and, accordingly, the value of taxable service = Rs.15,000 x 100 ( 112.36 = Rs.13,350

	

	Problem 6
	Ahmed & Co. of Srinagar rendered taxable services both within and outside the State of Jammu & Kashmir. It received Rs.26,12,000 for the services rendered inside the State of Jammu & Kashmir and Rs.18,00,000 for the services rendered outside the State of Jammu & Kashmir.

Compute its taxable service value and service tax liability.

In case, Ahmed & Co. was situated in Mumbai what would be value of its taxable service and service tax liability?

	Solution
	The Finance Act, 1994 – Chapter V (Service Tax Law) doesn’t apply to the State of Jammu & Kashmir. Since service tax is a destination-based consumption tax, hence, services provided within the state of Jammu and Kashmir is not liable to service tax. The location of the service provider or service receiver doesn’t affect the levy of service tax. Accordingly, -
(i) the services provided in State of Jammu and Kashmir are not liable to service tax; and

(ii) the service provided outside the State of Jammu and Kashmir Rs.18 lakhs is liable to service tax. The question says that the said sum is amount “received”, therefore, the same is inclusive of service tax. Hence, value of taxable service = 18 lakh x 100 ( 112.36 = 16,01,994 and service tax payable thereon = 1,98,006.

The answer would remain same even if Ahmed & Co. was situated in Mumbai.

	

	Problem 7
	Ms. Priya rendered a taxable service to a client. A bill for Rs.40,000 was raised on 29.4.2012; Rs.15,000 was received from the client on 1.5.2012 and the balance on 23.5.2012. No service tax was separately charged in the bill. The questions are:

(a) Is Ms. Priya liable to pay service tax, even though the same has not been charged by her?

(b) Is case she is liable, what is the value of taxable service and the service tax Payable?

	Solution
	(a) Yes, she is liable to pay service tax, as the gross amount charged/amount received by her is deemed to be inclusive of service tax.
(b)
The value of taxable service is be computed in accordance with the following formula -
Hence, -

Value of taxable service = 40,000 x 100 ( 112.36



35,600
Service tax @ 12.36% on the aforesaid value


              4,400

	Problem 8
	M/s. Renu Consultants are a labour contractor of manpower to Messers Sanu Creations. They charge to the principal employer for the wages of their labour which amounts to Rs.1,20,000 plus their service charges of Rs.12,000 for arranging the labour. The issue is whether service is payable on the gross amount charged by them or only their charges for labour. Advise suitably.

	Solution
	As per section 67, the value of taxable service is the gross amount charged by the service provider for the provision of service.
Hence, the value of taxable service in this case = 1,20,000 + 12,000 = Rs.1,32,000.


	

	Problem 9
	Hotel Marundhar Palace charges 10% of bill amount as service charges and the Department has asked them to pay service tax on it. The assessee has submitted that the amount @ 10% collected from the customers is subsequently disbursed among the staff. Therefore, it is not the part of their income and cannot be included in gross amount charged by them. Examine the case and advise suitably.

	Solution
	As per section 67, the value of taxable service shall be the gross amount charged by service provider for the taxable service provided or to be provided by him.
Since the assessee was charging service charge (@ 10% of bill amount) from its customers for providing the services, therefore, the said amount was liable to be included in the gross amount charged.

Therefore, service charges (@ 10% of bill amount) charged by Hotel Marudhar Place are includible in gross amount charged by them and will be liable to service tax.


	GENERAL EXEMPTIONS FROM SERVICE TAX IN CERTAIN CASES


Section 93 empowers the Central Government to grant exemptions from service tax in public interest by means of notifications in the Official Gazette.

The general exemptions from service tax are discussed below, while the specific service-wise exemption along with abatement-exemptions are discussed later in the subsequent chapter(s) –

	(1)
	Exemption to exports
	· Taxable services exported in terms of Export of Service Rules, 2005, are exempt from service tax.



	(2)
	Exemption to RBI
	· Taxable services provided or to be provided to any person, by Reserve Bank of India, is exempt from the whole of service tax.

· Similarly taxable services provided or to be provided by any person to RBI is exempt from service tax only if the person liable to pay service tax in respect of that service is RBI

· Also, the services imported by RBI are exempt.



	(3)
	Exemption to UN and International Organization
	· Services provided to United Nations or an International Organisation are exempted from the levy of service tax.

	(4)
	Exemption to services provided for transmission of electricity
	· The taxable service provided to any person, by any other person for transmission of electricity, is exempt from service tax.

	(5)
	Exemption to taxable service provided for distribution of electricity
	· The taxable service provided to any person, by a distribution licensee, a distribution franchisee, or any other person by whatever name called, authorized to distribute power under the Electricity Act, 2003 (36 of 2003), for distribution electricity, is wholly exempt from service tax.

· Electricity meter installed in consumers’ premises and hire charges collected – Exempt [Circular No. 131/13/2010-S.T., dated 7-12-2010]

	(6)
	Exemption to foreign diplomatic mission or consular post in India
	· Services for personal use of diplomatic agents/consular officers: The Central Government has exempted all taxable services provided by any person, for the personal use or for the use of the family members of diplomatic agents or career consular officers posted in a foreign diplomatic mission or consular post in India, from whole of the service tax leviable.

· Services for official use:  Further, the Central Government has also exempted all taxable services provided by any person, for the official use of a foreign diplomatic mission or consular post in India, from whole of the service tax leviable.

· Condition of exemptions: The two exemptions are available only if the procedure specified in the exemption notifications is followed.

	(7)
	Exemption to digital cinema service provider
	· Services provided by digital cinema service provider to producer/distributor in relation to delivery of content of cinema in digital form after electronic encryption are exempt from service tax.

	(8)
	Exemption to developers of or units located in SEZ – Domestic or Imported Services – Exemption
	All taxable services specified u/s 65(105), which are chargeable to tax under section 66 or section 66A of the Finance Act, and received by a Unit located in a SEZ or Developer of SEZ for the authorized operations are exempt from service tax.

Exemption shall be provided as follows
(1)

Services wholly consumed within SEZ – Exempt – No tax payable
The exemption shall be allowed on the specified services (i.e. services for which approval has been obtained) received for the authorized operations in a SEZ, if such services are wholly consumed within the SEZ. The provider of such services or the receiver of such services on reverse charge basis, as the case may be, has the option not to pay service tax.
(2)

Services not wholly consumed within SEZ – Refund Route

(a) Services are exclusively used for SEZ unit for SEZ operations – 100% Refund: If the services are exclusively used for the SEZ unit only, but are not wholly consumed within SEZ, then, 100% refund shall be allowed.

(b) Shared services used for SEZ unit as well as DTA unit – Proportionate refund: Where the specified services received by Unit or Developer, are not wholly consumed within SEZ, but, shared between authorized operations in SEZ Unit and Domestic Tariff Area (DTA) Unit, refund shall be restricted as follows –

Maximum Refund = 
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	GENERAL EXEMPTION TO VALUE OF GOODS AND MATERIALS SOLD BY SERVICE PROVIDER [Notification No. 12/2003-ST dtd. 20-6-2003]



The Central Government has exempted from service tax so much of the value of all the taxable service as is equal to the value of goods and materials sold by the service provider to the recipient of service. This exemption is subject to the following conditions –
(1)
there is documentary proof specifically indicating the value of the said goods and materials i.e. the sale of goods is evidenced and the sale value is quantified and shown separately in the invoice; and 
(2)
the service provider has not availed CENVAT credit of duty paid on the goods and materials so sold or where he has taken such credit an amount equal to the credit so availed has been paid by him before the sale of such goods and materials.
Exemption not available in respect of consumables – : The exemption is restricted to the value of goods and materials sold by the service provider to the recipient of  service i.e. this exemption is available only in respect of ‘sale’. If certain goods and materials are 


Consumed-

(A) For providing taxable service or

(B) During the course of providing taxable service, 
Then the value of such goods and materials will not be exempt and will, therefore, form part of the value of the taxable service.
‘Sale’ – Not liable to service tax: Sale of goods cannot be charged to service tax, even by 
Inclusion of value of goods in the value of services. Therefore, if the ‘sale’ of  goods is charged 
to VAT or sales – tax, then, the value of such sale cannot be charged to service-tax. Exemption can 
be claimed under this notification in respect of such sale.

Examples: Some examples illustrating the scope of this exemption notification are –

	(1)
	A beauty parlous consumes certain cosmetics while providing beauty treatment service and also sells certain cosmetics to service receives. Exemption will be available only in respect  of cosmetics sold, not in respect of cosmetics consumed.

	(2)
	Value of food sold during the course of providing catering service, where food is chargeable to VAT/sales-tax, is exempt from service tax under this Notification.

	(3)
	Values of spares sold in the course of providing annual maintenance services are eligible for exemption under this Notification.

	(4)
	Value of books sold in the course of providing ‘commercial training or coaching service’ is exempt from service tax under this Notification.

	(5)
	Value of reels, negatives, etc. sold in the course of providing photography service is exempt from service tax under this Notification.


	Problem 10
	A beauty parlor charges Rs.1,00,000 from a client for providing beauty treatment service, the break up of the bill is as follows:

Labour and facility charges
                        


Rs.60,000

Value of cosmetics and toilet preparations consumed in providing the service 









Rs.30,000

Value of cosmetics and toilet preparations sold to the client

Rs.10,000

Compute the amount of service tax to be charged from the client.

	Solution
	The labour and facility charges are liable to service tax. The value of cosmetics and toilet preparations consumed in providing the service forms intrinsic part of the value of service. The materials consumed during the provision of service form part of the cost of that service. Hence, the value of consumed materials will be included in the value of service.

However, the value of cosmetics and toilet preparations sold to client will be exempt under Notification No. 12/2003 on the fulfillment of conditions specified therein.

Hence, the value of taxable service = 60,000 + 30,000 = Rs.90,000, the service tax on which at the rate of 12.36% amounts to Rs.11,124, which should be charged in the bill.

	

	Problem 11
	State with reasons whether the following are liable for service tax :
(i) Services rendered to Reserve Bank of India.
(ii) Services rendered by a sub-contractor.
(iii) Services provided to developer of special economic zone.
(iv) Services rendered to associated enterprise.
   






(Marks 4, CA PCC May 2011)

	Solution
	The answer is as follows –

(i)
Taxable
Service provided to RBI are taxable. Such services are exempt only if the RBI is the person liable to pay service tax in respect of such services.

(ii)
Taxable
Services provided by any person is liable to service tax. Hence, services provided by a sub-contractor are also liable to service tax. Service tax is levialble for every provision of service: whether such provision is by service provider or by service receiver.

(iii)
Exempt
Services provided to developer of SEZ are exempt.

(iv)
Taxable
Services rendered to associated enterprise are also liable to service tax. Service may be provided by any person to any other person.




	EXEMPTION IN REAPECT OF AGGREGATE VALUE UP TO RS.10 LAKHS FOR SMALL SERVICE PROVIDERS [Notification No. 6/2005-S.T., dated 1-3-2005]


	(1)
	Eligible small service providers
	This exemption applies to a “small service provider”. Small service provider means a service provider the aggregate value of taxable services rendered by whom from one or more premises, does not exceed Rs.10 lakhs in the preceding financial year

	(2)
	Quantum of exemption
	A small service provider is entitled to 100% exemption from service tax during the current financial year. Exemption shall be operative only for “aggregate value not exceeding Rs 10 lakhs” in any financial year. If aggregate value  in any financial year exceeds Rs.10 lakhs, then such excess over Rs.10 lakhs shall be chargeable to service tax.

	
	“Aggregate value”
	[Explanation (B),as amended w.e.f 1-4-2012]: Aggregate value means –

(i) the sum total of value of taxable services charged in the first consecutive invoices issued or required to be issued, as the case may be, during a financial year

(ii) but does not include value charged in invoices issued towards such services which are exempt from whole of service tax leviable thereon under any other notification.


	Problem 12
	Mr. X is the owner of the property had entered into an agreement with a bank. The agreement was entered into on 1/4/2012 to give the ground floor of the property on monthly rent of Rs.75000. The bank had taken the property for the commercial use. Explain whether Mr. X is liable to pay service tax on the transaction with the bank? (CA PCC Nov. 2008, 3 marks)

	Solution
	The services of renting immovable property is a taxable services u/s 65(105) of the Finance Act, 1994. The value of taxable service = 75000 x12= = 900,000.

Since the aggregate value of payment received towards taxable services during the year 2012-13 doesn’t exceed Rs.10 lakhs, hence, Mr. X is eligible for Small Service Provider Exemption up to Rs.10 lakhs, hence he need not pay any service tax. It is assumed that Mr. X is eligible for small service provider exemption during the year 2012-13, as the value of services provided by him during 2011-12 doesn’t exceed Rs.10 lakhs.


Count your life by friends not by years.
Do well to your friend to keep him,
to your enemy to gain him.[image: image5.png]
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