


Who can file the petition for the Compulsory Winding Up…& the grounds for which they can file the petition for winding up….?

Petition by the company…
Along with resolution special of members company can authorize the BOD for filing the petition to the court for winding up. in case of special resolution company must make application itself.
If VOLUENTRY WINDING UP company can make application to liquidator.
Petition by the creditors….
As per section 434 creditors can apply for winding up order…..
1. If the value of the debts currently and presently payable exceeds Rs.500.
2. A written notice (whether there is difference in due amount and claimed amount) (In any Format whether notice for winding off is given or not)) (but it must contain in case of nonpayment legal action will be taken but in BOE it is implied) has been served by him to the company for repayment. And within 3 weeks from the next date of such notice to the company, the company was unable for settling/compounding/repayment of their claim to the reasonable satisfaction of the court. 
There must be a strict evidence of nonpayment on the part of the company.wheter demand made or not doesn’t matters. (In case of dishonor of BOE) if company has declared judgment debtor having no assets to execute in the claim payable. Or company many times failed to pay.

3. Only in case of undisputed claim (whose claim has been accepted by the company) creditors including contingent and prospective can make petition for compulsory winding up. The debt must be bona Fidel disputed…Means Company disputed it because it has a substantial ground for the same dispute.
						If the company is going to file a civil suit  against the creditors concerned in the winding up petition and they before that suit just file the winding up petition to make pressure upon the company, if it has been proved by the company, their petition for winding up is non maintainable.
 4. They have to justify that ground of (7) compulsory winding up exists. What they have to prove is company is commercially insolvent that is unable to pay its damages not the difference between its assets and liabilities. Court will commercially examine the capability of the company then the order will be issued.
Status of different creditors
…. Creditors with unliquidated claims can not apply for this petition. An unliquidated claim is one that has not been calculated or established as a specific amount. If you caused a car accident, pain and suffered is determined by a jury and thus unliquidated.
…..Secured creditors having ample security for their debts cannot file petition if not supported by the other creditors.
….contingent creditors can file the petition only if they are ready to provide for the security to cover the costs as well can prove the case being prima facie
…debenture holder can file the petition if there is no direct covenant between company and DT then trustee should be the main party of Petition. but if there is covenant in between the company and DT then they can directly file the petition. 
…an unpaid creditor can apply for the winding up order
…Government can file the same petition if the taxes claims or other are there.
If majority in the value of creditors oppose the petition then court may refuse the order of winding up. Creditors include all type of creditors whether secured unsecured, decreeholder, assignee, governmental, NRI all.
Application for winding up order cannot be make in DRT.
Petition by the workman…
Workers of the company cannot file petition for winding up. But workmen can act as interveners in winding up petition and can have a right to be heard.
Even after winding up order they have the right to appeal against it.
But once the order becomes final they cannot participate in the proceeding.
Petition by the contributory’s…
As per section 428 the contributory means and includes all the persons who are liable to participate in the assets of the company in case of winding up. It includes
Holder of fully paid shares for the distribution of the assets residue after satisfying the creditors claim’s. whether company has balanced assets for share holders left or not. Means shareholders of fully paid shares of a insolvent company is also contributory and are entitled for winding up petition.
If the shareholder of the company became insolvent he can claim as contributory at the order of the receiver but the receiver cannot act as a contributory on behalf of him. 
Past members as Persons who ceased to be the member within one year of the commencement of the winding up are also contributory. Section 426.
Any person alleged to be contributory until the final determination is done.
Every contributory is not member. Means a non member can be a contributory..
Every contributory can file winding up petition. But with certain conditions its his statutory right…
When the number of the members falls below the statutory minimum limit and he is the original holder of the concerned shares for at least 6 months during the past period of 18 months from the date in which company is going into winding up.
Or devolved upon him due to death of original holder, means  legal representative of deceased shareholder can file winding up petition.
This strict conditions to become contributory is placed so that 
A person cannot qualify for such a big right by buying one share and hold it for a day.

Petition by the registrar…..
In order to file the petition the ROC has to take previous approval from CG. He can file it in following grounds
1. When statutory report U/s 165 has not filed by the company/statutory meeting is not hold by the company. In this case only contributory or ROC can file winding up petition.
2. Company does not commence its business within one year from the commencement certificate or suspends it for whole year
3. It has realized that by the Annual report of the company Or of the special auditor or of the inspector that company is unable to pay its debts
4. If authorised by CG u/s 243.
5. Where minimum number of members fall below the statutory limit. 
6. Where it is just and equitable to wound up the company.
The CG before giving such an approval will give an opportunity to the company of being heard.
Petition by the CG representative...
If the report of the inspector appointed by CG u/s 235 or 237 reveals that
1. Business conduction to defraud the creditors or to other person
2. Company was formed for fraudulent or unlawful purpose.
3. The promoters of the company or management have been guilty of farud, misconduct or misfeasance towards the company or its any member.
Will authorize any person to file winding up petition on the ground that it is just and equitable.
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