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1. Definition of Total Income [Section 2(45)]

· Total Income means the total amount of Income referred to in section 5, computed in the manner laid down in the Income-tax Act.

· Total income is computed under five heads of income. Income computed under each head is thereafter aggregated and the aggregate amount is known as Gross Total Income.

· From Gross Total Income, certain deductions are allowed under sections 80C to 80U and the balance income after deductions is known as Total Income.

2. Scope of Total Income/Incidence of tax [Section 5]

Total income of an assessee cannot be computed unless we know his residential status in India during the previous year.

Question 1: Residential status is to be determined for:


       ▫    Previous year
▫    Assessment year
▫    Accounting year

Question 2: Total income of a person is determined on the basis of his:

       ▫    Residential status in India 
      

▫    Citizenship in India
       


       ▫    None of the above



        ▫    Both of the above


2.1 Total income in the case of Resident in India (resident and ordinarily resident in case of individual or HUF) [Section 5(1)]: The following incomes from whatever source derived form part of Total Income in case of resident in India/ordinarily resident in India:


(a)
any income which is received or is deemed to be received in India in the relevant previous year by or on behalf of such person; 


(b)
any income which accrues or arises or is deemed to accrue or arise in India during the relevant previous year;


(c)
any income which accrues or arises outside India during the relevant previous year. 

2.2 Total income in the case of a Resident but not Ordinarily Resident in India (In the case of individuals and HUF only) [Section 5(1) and its proviso]: The following incomes from whatever source derived form part of Total Income in the case of resident but not ordinarily resident in India:


(a)
any income which is received or is deemed to be received in India in the relevant previous year by or on behalf of such person;


(b)
any income which accrues or arises or is deemed to accrue or arise to him during the relevant previous year;


(c)
any income which accrues or arises to him outside India during the relevant previous year if it is derived from a business controlled in or a profession set up in India.

2.3 Total income in the case of Non-Resident [Section 5(2)]: The following incomes from whatever source derived form part of Total Income in the case of Non-Residents in India:


(a)
any income which is received or is deemed to be received in India during the relevant previous year by or on behalf of such person;


(b)
any income which accrues or arises or is deemed to accrue or arise to him in India during the relevant previous year.

Residential status of a person
	Basic rules for determining residential status of an assessee

· Residential status is determined for each category of persons separately.

· Residential status is always determined for the every previous year separately.

· If a person is resident in India in a previous year relevant to an assessment year in respect of any source of income, he shall be deemed to be resident in India in the previous year relevant to the assessment year in respect of each of his other source of income. [Section 6(5)]

· A person may be a resident of more than one country for any previous year.

· Citizenship of a country and residential status of that country are separate concepts.

· It is the duty of the assessee to place all material facts before the assessing officer to enable him to determine his correct residential status.


3.1 When an individual is said to be resident in India?: An individual is said to be resident in India if he satisfies any one of the following two conditions:

· He is in India for a period or periods amounting in all to 182 days or more in the relevant previous year; or

· He is in India for 60 days or more during the relevant previous year and has been in India for 365 days or more during 4 previous years immediately preceding the relevant previous year.

Concession in certain cases: There are two concession given to following persons:

· 
In case of an individual, who is a citizen of India and who leaves India in any previous year for the purpose of employment outside India, the period of 60 days, in condition No. 2, supra, shall be substituted by 182 days, in other words, in this case second condition shall not be applicable and he shall not be a resident of India unless his stay in India is at least 182 days during the relevant previous year in which he leaves India. 


Similarly in case of an individual who is a citizen of India and who leaves India in any previous year as a member of the crew of an Indian ship, the period of 60 days will be substituted by 182 days.

· 
In case of an individual, who is a citizen of India, or is a person of Indian origin, who, being outside India, comes on a visit to India in any previous year, the period of 60 days in the second condition given above, will be substituted by 182 days, in other words, in this case also second condition shall not be applicable and he shall not be a resident unless his stay in India is at least 182 days during the relevant previous year in which he visits India.

	Important Notes
In computing the period of 182 days, the day he enters India and the day he leaves India should both be treated as stay in India. However, in borderline cases where stay in India is near about 182 days his stay in India has to be calculated on hourly basis and a total of 24 hours will be taken as one day. For example, if a person is in India for 82 days and 6 hours and then again he comes to India for 20 days and 20 hours, his stay in India will be taken as 103 days.

The individual is treated as being in India if he is at any place within the territorial waters of India.


Question 3: A citizen of USA has been staying in India since 1986. He leaves India on 16-7-2008 on a visit to USA and returns on 4-1-2009. Determine his residential status for the previous year 2008-09.

3.2 When an individual is said to be resident and ordinarily resident in India? 

An individual who is resident in India, shall be resident and ordinarily resident in India if he satisfies both the following conditions


(a)
He has been resident in India for at least 2 out of 10 previous years immediately preceding the relevant previous year. This means that he must have satisfied any one of the conditions, with exceptions (given above) for being a resident for at least 2 out of 10 previous years immediately preceding the relevant previous year.

and


(b)
He has been in India for 730 days or more, during 7 previous years immediately preceding the relevant previous year.

3.3 When an individual is said to be resident but not ordinarily resident in India? [Section 6(6)(a)]: An individual who is resident in India is said to be "not ordinarily resident in India" if he does not satisfy any or both of the conditions mentioned in clause (a) and (b) in the para 3.2 above.

3.4 When an individual is said to be non-resident in India [Section 2(30)] An individual is said to be a non-resident, if he is not a resident in India.

Question 4: Indian citizen and businessman Shri Raj Gopal, who resides in Jaipur, went to Germany for employment purposes on 15-8-2008 and came back to India on 10-11-2009. He has never been out of India in the past.


(a)
Determine residential status of Shri Raj Gopal for the assessment year 2009-10.


(b)
Will your answer be different if he had gone on a leisure trip?

Question 5: Ricky Pointing, an Australian cricketer has been coming to India for 100 days every year since 1996-97:


(a)
Determine his residential status for the assessment year 2009-10.


(b)
Will your answer be different if he has been coming to India for 110 days instead of 100 days every year.

Question 6: X came to India from America for the first time on 3-10-2008. He returned to his home country after staying in India upto 28-9-2009. Will he be a resident in India for the assessment years 2009-10 and 2010-11?

Residential Status of Hindu Undivided Family (HUF) [Section 6(2)]

4.1 When is HUF said to be a resident in India? A HUF is said to be resident in India in any previous year in every case except where during that year the control and management of its affairs is situated wholly outside India.

4.2 When is HUF said to be a Non-Resident? A HUF is said to be non-resident in India if during the previous year, the control and management of its affairs is situated wholly outside India.

In other words it will be non-resident in India if no part of the control and management of its affairs is situated in India.

Control and management refers to the decisions taken regarding affairs of the HUF. The control and management lies at the place where decisions regarding the affairs of the HUF are taken.

Once the HUF is a resident in India, it is to be further determined whether it is:


(a)
resident and ordinarily resident in India; or 


(b)
resident but not ordinarily resident in India.

4.3 When is HUF said to be a resident and ordinarily resident in India? 

The HUF shall be said to be resident and ordinarily resident in India if the karta of the HUF satisfies both the following conditions:


(a)
He (Karta) must be resident in at least 2 out of 10 previous years immediately preceding the relevant previous year;

and


(b)
He must be in India for at least 730 days during 7 previous years immediately preceding the relevant previous year.

4.4 When is HUF said to be resident but not ordinarily resident in India? [Section 6(6)(b)]: A HUF, which is resident in India, is said to be resident but not ordinarily resident in India during the relevant previous year, if the manager (Karta) of the HUF does not satisfy any one, or both, of the conditions mentioned in clause (a) and (b) above.

Residential Status of Firm, Association of Persons (AOP), Body of Individuals (BOI) and of other persons (except companies) [Sections 6(2) and 6(4)]

These entities may either be resident or non-resident in India for any previous year.

5.1 When is a Firm, AOP, BOI, etc. said to be resident in India? A firm, AOP, etc. is said to be resident in India in any previous year in all cases except where during that year the control and management of its affairs is situated wholly outside India. In the case of a firm, the control and management is in the hands of the partners and therefore, if the partners generally meet in India regarding the affairs of the firm, then the firm is said to be resident in India.

5.2 When is a Firm, AOP, BOI, etc. said to be Non-Resident in India? If the control and management of the affairs of these entities is wholly out of India during the relevant previous year then they are said to be non-resident. In other words, to be Non-Resident, no part of the control and management should be in India. 

Residential Status of a Company [Section 6(3)]

6.1 When is a company said to be resident in India? A Company is said to be a resident in India in any previous year if:


(a)
it is an Indian company, or

(b)
during the relevant previous year, the control and management of its affairs is situated wholly in India.

6.2 When is a company said to be Non-resident in India? A Company will be a non-Resident in any previous year if: 


(a)
it is not an Indian company; and 


(b)
the control and management of its affairs is situated wholly or partially outside India. 

Question 7
R was born on 5th April, 1985 in India & he later on took the citizenship of U.S.A. Neither his parents nor his grand parents were born in divided/undivided India. R in this case shall be:

     

▫    Citizen of India

▫    Person of India origin

▫    A foreign national

Question 8
Determine the residential status of the following: -

1 R a person of Indian origin visited India on 2-10-2008 and plans to stay here for 185 days. During 4 years prior to previous year 2008-09, he was in India for 750 days. Earlier to that he was never in India. For assessment year 2009-10, R shall be?

2 R, a citizen a India is employed on an Indian ship. During the previous year 2008-09 he leaves India for Germany on 15-9-2008 for holidays and returned on 1-4-2009. He had been non-resident for the past 3 years. Earlier to that he was permanently in India. For assessment year 2009-10, R shall be?

3 R Ltd., is registered in U.K. The control and management of its affairs is wholly situated in India. R Ltd., shall be?

4 R, a foreign national but a person of Indian origin visited India during previous year 2008-09 for 181 days. During 4 preceding previous years he was in India for 400 days. R shall be?

Question 9
'U' was born in 1976 in India. His parents were also born in India in 1948. His grand parents were, however, born in England. 'U' was residing in India till 15-3-2006. Thereafter, he migrated to England and took the citizenship of that country on 15-3-2008. He visits India during the previous year 2008-09 for 90 days. Determine the residential status of 'U' for assessment year 2009-10.

Question 10
Mr. Kohli, a citizen of India, is an export manager of Arjun Overseas Limited, an Indian Company, since 1-5-2004. He has been regularly going to USA for export promotion. He spent the following days in U.S.A. for the last five years:


Previous year ended
No. of days spent in USA


31-3-2005
319 days


31-3-2006
150 days 


31-3-2007
270 days


31-3-2008
310 days 


31-3-2009
295 days

Determine his residential status for assessment year 2009-10 assuming that prior to 1-5-2004 he had never travelled abroad.

Question 11: Determine the residential status in the following cases for the assessment year 2009-10:

a) The control and management of a HUF is situated in India. The manager of the H.U.F. visited England with his wife from 14-8-2008 to 30-6-2009. Earlier to that he was always in India.

b) A company, whose registered office is in America, is partly controlled and managed from its branch established in India.

c) In a partnership firm, there are three partners namely A, B and C. A and B reside in India while C lives in Germany. The firm is fully controlled by C. During the previous year, Mr. C stayed for 6 months in India.

d) A V.I.P. Club is in India, whose director Mr. X belongs to China. The Club is controlled fully by Mr. X. In the previous year. Mr. X did not come for a single day to India.

Incomes received or deemed to be received in India [Section 7]

7.1 Received in India: Any income which is received in India, during the previous year by any assessee, is liable to tax in India, irrespective of the residential status of the assessee and the place of accrual of such income.

Receipts means the first receipt: The receipt of income refers to the first occasion when the recipient gets the money under his own control. Once an amount is received as income, any remittance or transmission of the amount to another place does not result in receipt within the meaning of this clause at the other place.

7.2 Income deemed to be received in India: The following incomes shall be deemed to be received in India in the previous year even in the absence of actual receipt:

i. Contribution made by the employer in excess of 12% of the salary of the employee to Recognised Providend Fund.

ii. Interest credited on the balance to the credit of the employee at a rate exceeding a rate fixed by the Central Government which at present is 9.5%.

iii. Transferred balance of un-recognised provident fund to a Recognised Provident Fund (It has been discussed in the Chapter on 'Income from Salaries');

iv. The contribution made, by the Central Government or any other employer in the previous year, to the account of an employee under a notified contributory pension scheme referred to in section 80CCD;

v. Tax deducted at source is deemed to be received in the hands of the payee [Section 198];

vi. Investments, expenditure, cash credits detected during the previous year which are unexplained and cash, bullion, gold, jewellery or other valuable articles in respect of which the assessee offers no satisfactory explanation about the nature and source of its acquisition shall be treated as income deemed to be received. [Sections 68, 69, 69A, 69B and 69C];

vii. Deemed profit chargeable to tax under sections 41 and 59.

7.3 Incomes which accrue or arise in India or are deemed to accrue or arise in India [Section 9]

(A) Accrue or arise in India: 'Accrue' means 'to arise or spring as a natural growth or result', to come by way of increase. 'Arising' means 'coming into existence or notice or presenting itself'. 'Accrue' connotes growth or accumulation with a tangible shape so as to be receivable. In a secondary sense, the two words together mean 'to become a present and enforceable right' and 'to become a present right of demand'.

 (B) Incomes which are deemed to accrue or arise in India [Section 9]: The following incomes shall be deemed to accrue or arise in India:


(a)
Income from a business connection in India: Any income which arises, directly or indirectly, from any activity or a business connection in India is deemed to be earned in India. 



Business connections may be in several forms e.g. a branch office in India or an agent or an organization of a non-resident in India. Formation of a subsidiary company in India to carry on the business of the non-resident parent company would also be a business connection in India. 



In the case of a Non-Resident the following shall not, however, be treated as business connection in India:


(i)
Operations confined to purchase of goods in India for purpose of exports;


(ii)
Operations confined to collection of news and views for transmission outside India by or on behalf of Non-Resident who is engaged in the business of running news agency or of publishing newspapers, magazines or journals;


(iii)
Operations confined to shooting of cinematograph films in India if such Non-Resident is:


(a)
an individual—he should not be a citizen of India; or 


(b)
a firm—the firm should not have any partner who is a citizen of India or who is resident in India; or


(c)
a company—the company does not have any shareholder who is a citizen of India or who is resident in India.

In the case of a business of which all the operations are not carried out in India, only such part of the income as is reasonably attributable to operations carried out in India shall be treated as deemed to accrue or arise in India.


(b)
Income from any property, asset or source of income situated in India: Any income which arises from any property movable or immovable, tangible or intangible which is situated in India, is deemed to accrue or arise in India.


(c)
Income from the transfer of any capital asset situated in India: Where the capital asset is situate in India, regardless of the residential status of the transferor or the transferee, capital gain, arising on its transfer, would be deemed to be income accruing or arising in India and hence would be taxable.


(d)
Any income which falls under the head 'Salaries' if it is earned in India: Any income payable for services rendered in India shall be regarded as income earned in India though it may be paid in India or outside. It will also include salary of the rest period or leave period which is preceded and succeeded by service rendered in India and forms part of the service contract of employment.


(e)
Salary payable by the Government to an Indian citizen/national for services rendered outside India: The following conditions have to be satisfied before such income is treated as deemed to accrue or arise in India:


(i)
Income should be chargeable under the head 'Salaries';


(ii)
The payer should be Government of India;


(iii)
The recipient should be an Indian citizen — whether Resident or Non-Resident;


(iv)
The services should be rendered outside India.



While salary of Indian citizen in the above case shall be deemed to accrue or arise in India but all allowances or perquisites paid outside India by the Government to the above Indian citizens for their rendering services outside India are exempt under section 10(7).


(f)
Dividend paid by an Indian company outside India: Dividend paid by an Indian company outside India is deemed to accrue or arise in India.


(g)
Interest payable by:
i. Government; or 

ii. A person who is a resident in India, except where interest is payable in respect of money borrowed and used for the purpose of business or profession carried on outside India or earning any income from any source outside India; or

iii. A person who is a non-resident in India provided interest is payable in respect of money borrowed and used for a business or profession carried on in India,



shall be income which is deemed to accrue or arise in India in the hands of the recipient.


(h)
Royalty payable by:
i. Government; or

ii. A person who is a resident in India except where it is payable in respect of any right/information/property used for the purpose of a business or profession carried on outside India or earning any income from any source outside India; or 

iii. A person who is a non-resident provided royalty is payable in respect of any right/information/property used for the purpose of the business or profession carried on in India or earning any income from any source in India,



shall be income which is deemed to accrue or arise in India in the hands of the recipient.


(i)
Fees for technical services payable by:
i. Government; or 

ii. A person who is a resident in India, excepting where services are utilised for a business or profession carried on outside India or earning any income from any source outside India; or

iii. A person who is a non-resident provided fee is payable in respect of services for a business or profession carried on in India or earning any income from any source in India,



shall be income which is deemed to accrue or arise in India in the hands of the recipient.

	Highlights of provisions of incidence of tax: An analysis of the above provisions would highlight the following:

a) Any income which is either received in India or deemed to be received in India is taxable in India, irrespective of the residential status. 

b) Any income which is either earned in India or is deemed to be earned in India is taxable in India, irrespective of the residential status. 

c) For a Resident in India (for individual & HUF, resident and ordinarily resident in India) all global income, wherever earned/received is taxable in India. 

d) For a non-resident, an income is taxable only if it is either earned in India or it is received in India.

e) For not ordinarily resident, income earned and received outside India will be taxable, only when it is from a business or profession controlled or set up in India.


7.4 The provisions regarding incidence of tax above may be summarised in the following table:

	Particulars of Income
	Whether taxable

	
	ROR
	RNOR
	NR

	1.
Income received or deemed to be received in India whether earned in India or elsewhere.
	Yes
	Yes
	Yes

	2.
Income which accrues or arises or is deemed to accrue or arise in India during the previous year, whether received in India or elsewhere.
	Yes
	Yes
	Yes

	3.
Income which accrues or arises outside India and received outside India from a business controlled from India.
	Yes
	Yes
	No

	4.
Income which accrues or arises outside India and received outside India in the previous year from any other source.
	Yes
	No
	No

	5.
Income which accrues or arises outside India and received outside India during the years preceding the previous year and remitted to India during the previous year.
	No
	No
	No


Question 12
State True and False

1. An Indian company is always resident in India.

2. A foreign company in always non-resident in India.

3. Salary payable by a company to an Indian citizen for services rendered outside India is an income which is deemed to accrue or arise in India.

4. Salary payable by the Government to an Indian citizen who is non-resident in India for service rendered outside India is not taxable in India.

Question 13
Dividend paid by an Indian company outside India is:


(A)
taxable in India in the hands of the recipient


(B)
exempt in the hands of recipient


(C)
taxable in the hands of the company and exempt in the hands of the recipient

Question 14
Determine the taxable income in the following cases:-
	Nature of Income
	Amount
	ROR
	RNOR
	NR

	Profits from a business in Bombay managed from London
	30,000
	
	
	

	Pension for services rendered in India but received in Burma.
	15,000
	
	
	

	Interest on U.K. Government Bonds half of which is received in India.
	4,000
	
	
	

	Income from property situated in Pakistan received there.
	20,000
	
	
	

	Past foreign untaxed income brought to India during the previous year.
	7,000
	
	
	

	Income from agricultural land in Nepal received there and then brought to India.
	30,000
	
	
	

	Income from profession in Kenya which was set up in India, received there.
	12,000
	
	
	

	TOTAL
	
	
	
	


Question 15: Compute the tax liability in the following cases: -

	Nature of Income
	Amount
	ROR
	RNOR
	NR

	Rent from a property in Delhi received in USA
	80,000
	
	
	

	Income from a business in USA controlled from Delhi.
	1,20,000
	
	
	

	Income from a business in Bangalore controlled from USA
	1,80,000
	
	
	

	Rent from a property in USA received there but subsequently remitted to India
	60,000
	
	
	

	Interest from deposits with an Indian company received in USA
	20,000
	
	
	

	Profits for the year 2006-07 of a business in USA remitted to 
India during the previous year 2007-08 (Not taxed earlier)
	75,000
	
	
	

	Gifts received from his parents
	45,000
	
	
	

	TOTAL
	
	
	
	


Question 16: Compute the tax liability in the following cases:

	Nature of Income
	Amount
	ROR
	RNOR
	NR

	Profits from business in Iran received in India
	5,000
	
	
	

	Income from house property in Iran received in India
	500
	
	
	

	Income from house property in Pakistan deposited in a bank there
	1,000
	
	
	

	Profits of business established in Pakistan deposited in a bank there, this business is controlled in India (out of Rs. 20,000 a sum of Rs. 10,000 is remitted in India)
	20,000
	
	
	

	Income from profession in India but received in England
	2,000
	
	
	

	Profits earned from business in Kanpur
	6,000
	
	
	

	Income from agriculture in England, it is all spent on the education of children in London
	5,000
	
	
	

	Past untaxed foreign income brought into India during the previous year
	10,000
	
	
	

	TOTAL
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