Directors 

Section 252

There shall be at least 2 directors in private company and at least three in public company. Public company having paid-up share capital of rupees five crores and at least 1000 small shareholders (Nominal value not exceeding Rs. 20,000/-) may also have a director representing small shareholders.

Section 253

Only individual to be director

Section 254

First directors may be named in the articles otherwise signatories to the memorandum will be presumed to be directors and they shall hold office till the appointment of regular directors in the company.

Section 255

Articles of the company may provide for retirement of all the directors in every AGM or these may provide for non-retiring directors not exceeding 1/3rd of the total strength and retiring directors not being less than 2/3rd of the total strength. (exclude government directors, nominees of PFIs, additional directors and alternate directors for the purpose of total strength)

Section 256

In a public company retirement of directors take place in every AGM including first one. Out of all directors liable to retire by rotation the number nearest to one third retire in every AGM or on the latest day thereof.

It is the duty of the Board of Directors to propose reappointment of the retiring directors unless – he is disqualified or he is not willing to be reappointed or there is a special notice for not reappointing him or there is a special notice to appoint some other person in his place. 

If there is no decision in the AGM regarding reappointment of the retiring director the meeting gets adjourned till next week same day, time and place but not a public holiday otherwise next working day

If no decision is arrived at in the adjourned meeting also, the retiring director is deemed to have been reappointed provided 8 conditions are satisfied.

Section 257

In a public any person who is not a retiring director can be proposed to be appointed as a director by a member or a non member by giving a special notice to the company at least 14 days before the date of the general meeting.

If a member proposes another person then the special notice shall be accompanied with the written consent of the proposed candidate and every special notice under this section shall be accompanied with a security deposit of Rs. 500/- which is forfeited if the proposed candidate is not appointed otherwise it is refunded.
Section 258

If the company has passed a resolution in the general meeting for fixing the number of directors then any variation in the directors requires approval of members in the general meeting by way of an ordinary resolution.

Section 259

In a public if articles are proposed to be altered for increasing the number of directors then as long as total number does not exceed 
12, only a special resolution is sufficient and if total number exceeds 12 then the special resolution will not have effect unless approval of Central Government is obtained.

Section 260

If authorized by articles (Table A authorizes) the BOD can appoint additional director/s, subject to maximum number of directors authorized by articles, for holding office upto the date of next AGM or the latest date thereof, whichever is earlier.

Section 262

If a director who is appointed in the general meeting and who is liable to retire by rotation vacates his office for any reason prior to retirement by rotation then resulting vacancy is casual vacancy and it can be filled up by Board only in a Board meeting and the director so appointed holds office for the unexpired term of the original director.

Section 263

In a public company, in general meting there shall be a separate resolution for appointment or reappointment of every director unless company has already passed a unanimous resolution otherwise. If more than one directors are appointed or reappointed by a single resolution without prior unanimous resolution then all the appointments or reappointments so made become void automatically.

Section 264

If an individual is proposed to be appointed as director under section 264 then the special notice shall be accompanied with the written consent of the proposed candidate.

Any individual who is appointed in the company as director shall file his consent to act as director with the ROC in form No. 29 within 30 days after appointment.

Not required in the following cases –

a. Persons named as first directors in the articles

b. Directors reappointed immediately after their retirement by rotation

c. Additional Director, Casual Vacancy Director and Alternate Director

Section 265

If authorized by articles not less than 2/3rd of total number of director shall be appointed by proportionate representation and the voting for appointment may be by single voting or by cumulative voting. All such directors retire in every third AGM and they cannot be removed under section 284.

Section 266

Any director cannot be named as director in the prospects and statement in lieu of prospectus unless his written consent to act as director has already been filed with the ROC.

Where articles of a company require the directors to hold qualification shares, a declaration shall be filed by the director with the ROC whether he is having qualification shares or he will acquire those shares.

Section 267

Any company shall neither appoint nor it shall keep appointed a person as director if – he was insolvent or compounded with the creditors or convicted for an offence involving moral turpitude at any time in the past.

Section 268

Any variation in the terms of appointment of the directors not liable to retire by rotation requires approval of the Central Government. 

Section 269

Appointment or MD/WTD/Manager is compulsory in every public company having paid-up share capital of not less than Rs. 5.0 crores.

If appointment is as per schedule XIII then the company shall file a return of appointment in form No. 25C within 90 days after appointment duly certified by the CS of the company or statutory auditors or practicing company and members approval shall be obtained in the first general meeting held thereafter.

If appointment is not as per schedule XIII then within 90 days after the appointment by the Board an application shall be made to the Central Government inb Form No. 25A on which Central Government can alter the terms of appointment and if terms are varied then those become applicable from the date of communication thereof to the company. If application is rejected then the appointee shall vacate the office from the date of communication of the rejection otherwise he is liable to fine upto Rs. 5000 for every day during which he acts as such.

Section 270-273

The articles of the company may require the directors to hold qualification shares of the company as qualification shares within two months after the appointment otherwise office gets vacated automatically at the expiry of two months. The nominal value of qualification shares shall not exceed Rs. 5000/- if more than one share is requires. If it is only one share then nominal value is immaterial.

Section 274

Any company shall not appoint an individual as director if – he is an undischarged  insolvent or he has applied for being declared insolvent or he has been declared to be of unsound mind or he has been convicted for an offence involving moral turpitude and sentenced to imprisonment for not less than six months and five years time has not passed since his release from jail or he has failed to pay calls on company’s shares for more than six months since the call became due or an order has been made by court under section 203 declaring to be not a fit and proper person for managing the company.

Under clause (g) any company shall not appoint a person as a director if he is a director of a public company which has defaulted in –

(a) filing annual accounts and annual return for a continuous period of three years in respect of financial years starting from or after 1st April, 1999; or

(b) Paying dividend or interest on deposits or repayment of deposits or debentures for a continuous period of one year.

Such person cannot be appointed as director in any other public company for a period of five years.

Section 275-279

Unless otherwise provided, at any one time any person cannot be director in more than 15 companies excluding –

(a) a private company provided it is not a holding company of a public company

(b) An association not for profit

(c) An unlimited company

(d) A company in which he is an alternate director

If status of any of the aforesaid companies changes then the individual concerned shall resign from so many other companies so that the total number of directorships do not exceed within 15 days otherwise his directorship in the company whose status was changed will come to an end.

If an individual is already a director in 15 companies and he is appointed in one more company, then the individual shall resign from any of his earlier directorships within 15 days otherwise his latest appointment does not become effective.

If an individual is director in less than 15 companies and he is appointed in so many companies on the same day so that the total directorships exceed 15 then within 15 days he shall resign from so many earlier companies so that the total number does not exceed 15 otherwise all the appointments made on the same day will become invalid.

Section 283

Office of director gets vacated automatically under the following circumstances –

(a) He is declared insolvent

(b) He applies for being declared insolvent

(c) He is declared to be of unsound mind

(d) He is convicted for an offence involving moral turpitude and punished with imprisonment for not less than 6 months

(e) He fails to calls on company’s shares held by him for more than 6 months since the latest day on which call was payable

(f) An order has been made by court under section 203 declaring him to be not a proper person for managing the company.

(g) He fails to acquire or to hold qualification shares in accordance with the provisions of section 270-272

(h) He fails to attend three consecutive meetings of the Board or all the meetings of the Board held within three months, whichever is longer, without obtaining leave of absence.

(i) He himself or a firm in which he is a partner or a private company in which he is a member or director avails any loan or security or guarantee from the company in violation of section 295

(j) He fails to make disclosure of interest in accordance with the provisions of section 299

(k) He fails to hold office because of which he is a director.

Section 284

Except the Government directors, nominee directors of PFI and Banks, Directors appointed under section 265 and directors holding office for life in private companies since prior to 1951 all other directors can be removed by members.

Any member can give a special notice to the company at least 14 days before the general meeting and company provides a copy of the special notice to the director concerned on which he can make representation in writing as well as personally in the general meeting.

The special notice is circulated at least seven days before the date of the general meeting and in the meeting if resolution for removal is passed, the director stands removed.

If company is having another special notice, the vacancy can be filled up in the same general meeting otherwise the Board can fill up the vacancy as a casual vacancy bit the Board shall not appoint the same person who has been removed in the general meeting.

Section 285

Except in case of government company and in section 25 company there shall be at least one meeting of the Board in every three months and four such meetings must be held in every calendar year.

Section 286

The notice of every Board meeting shall be given in writing to every director at his Indian residential address and to every other director who is in India for the time being.

The Act does not require that the agenda of the Board meeting be also sent to members of the Board along with the notice of the Board meeting but where subject matters before the Board include any of the subject matters falling under section 316 or 386 then specific notice of the subject matter is required.

Section 287

The quorum for the Board meeting is one third of the total strength or 2 whichever is higher. However, in case of public companies, presence of interested director in the meeting is disregarded for the purpose of quorum for the subject matter in which he is interested.

Where the number of interested directors is equal to more than 2/3rd of the total strength, all the remaining directors shall be present to constitute the quorum and there shall be at least 2 directors.

Section 288

If the quorum is not present in the meeting within 15 minutes of the appointed, the meeting gets adjourned till next week same day, time and place provided it is not a public holiday otherwise next working day.

Where meeting has been called in the last week of the quarter and it is adjourned due to want of quorum then requirements of section 285 are deemed to have been complied with.

Section 289

If a board resolution is required urgently and the subject matter is not such that can be taken up only in a Board meeting than a resolution can be passed by circulation provided the number of directors present in India at that is not less than the directors required to constitute quorum on the same subject matter.

The notice is circulated to all the directors in accordance with section 286 and on appointee date majority of the votes are in favour the resolution is said to have been passed.

Section 290

All the directors of a director who has been appointed are valid tillt he discovery of the fact that the appointment was invalid.

Section 291

Unless otherwise provided all the powers of the companies are exercisable by a validly constituted Board of Directors.

Section 292

The following powers shall be exercised by the Board only in a Board meeting by passing resolution –

(a) Making calls on shares

(b) Buy back of equity shares

(c) Borrowing through issue of debentures

(d) Borrowing otherwise than issue of debentures

(e) Making loans out of company’s funds

(f) Investments out of company’s funds

Out of the aforesaid first three cannot be delegated by the Board and last three can be delegated with the upper limit upto which the delegate can exercise powers.

Section 293

In a public company the Board can exercise following powers only if it is authorized by members by an ordinary resolution –

(a) giving on lease or otherwise dispose of company’s undertaking

(b) giving time to the directors for repayment of any money due from them

(c) Investment of funds of the company received as compensation for acquisition of company’s business otherwise than in securities specified under section 20 of the Indian Trusts Act.

(d) borrowing in excess of aggregate of the paid-up capital and free reserves excluding temporary borrowings from the company’s bankers in the ordinary course of business [do not exclude short term borrowing for capital expenditure]

(e) Charitable contribution in excess of rupees 50,000 or 5% of the average net profit of the preceding three financial years, whichever is more.

Whenever a resolution is passed under clause (a), (d) and (e), it required to be filed with ROC for registration within 30 days in form No. 30.

Section 293A

Answer Company which is having three years’ finalized accounts available can make political contribution upto 5% of average net profit of preceding three years in one financial year by passing a resolution in the Board meeting. Full disclosure of contribution is to be made in the Profit & Loss Account.

Section 294 and 294AA

Sole selling agent shall not be appointed for more than five years at a time. Every time appointment shall be made by the BOD subject to the condition that the appointment requires approval of members in the next general meeting. Any appointment without such condition shall be invalid. Similarly, if appointment is not approved by the members in the first general meeting, it shall become invalid from the date of appointment.

a. Where paid up capital of the company is below 50 lacs and there is no substantial interest involved that appointment requires approval of members by ordinary resolution and where paid up capital of the company is Rs. 50 lac or more and there is no substantial interest, appointment requires members’ approval by special resolution.

b. Where appointee holds substantial interest, appointment can be made only with the prior approval of the Central Government.

The Central Government is having power to modify terms and conditions of appointment of sole selling agent.

The Central Government is also empowered to declare any selling agent of the company as its sole selling agent.

The Central Government can also prohibit of sole selling agent in any industry if it is of the opinion that there is already a sufficient gap between demand and supply of goods and that the services of any person are not required for creating demand.

Section 294A

The company shall not be liable to pay any compensation to a sole selling agent if loss of office results because of his own resignation or will or action or non-approval of members.

However, in any other circumstances, the company shall be liable to pay compensation on the basis of average remuneration earned during preceding three years or expired term of appointment, whichever is less and it is payable for three years or unexpired term, whichever is less.

Section 295

In a public company, except with the prior approval of the Central Government, the Company shall not provide any loan to or security or guarantee for any director of the company or holding company or their relatives or any firm in which such director or relative is a partner or any private company in which such director is a director or member or any body corporate in whose general meeting one or more of such directors are entitled to exercise not less than 25% of total voting power or any body corporate whose MD/BOD is under obligation to act as per the instructions of the lending company or one or more of its directors.

Any such loan to/guarantee or security for a subsidiary shall exempt from applicability of section 295.

In case of violation of the provisions, the directors in default shall be liable to fine upto Rs. 50,000. In case of any loan being given in violation shall also be punishable with imprisonment upto six months but the duration of imprisonment shall be reduced in proportion of the amount of loan repaid.

Section 296

Any transaction even through book entry shall also be covered under section 295.

Section 297

Where paid up capital of the company is not below Rs. 1.00 crores, Contracts relating to sale or purchase of goods or material or providing of services and underwriting of securities of the company with directors of the company and or their relatives and or any firm in which such director or his relative is a partner or any private company in which such director is a director or member shall not be entered into without the prior approval of the Central Government.

Where paid up capital of the company is below Rs. 1.00 crores, any such contract requires prior approval of the BOD. However, in case of emergency, such contracts can be entered into even without such prior approval but BOD’s approval shall be obtained within next three months.

Aforesaid provisions shall not apply where annual value of the contract does not exceed Rs. 5,000/-, the contract is entered into for cash at par and either the company or other party to the contract regularly deals in the subject matter of the contract.

Section 298

Section 299

Within 30 days after appointment, every director shall make disclosure of interest before the BOD in its meeting but where meeting is held within 30 days then it will be sufficient if the disclosure in writing is submitted to the company. Such disclosure shall remain valid throughout the financial year during which it has been made.

A fresh disclosure is required to be made in the last month of the financial year and it remains valid throughout next financial year.

Any change in the disclosure already submitted shall be intimated to the company within 20 days of the change or in the first BOD meeting held thereafter, whichever is earlier.

Section 300

In case of a public company, if an interested director is present in the BOD meeting, then with reference to the subject matter of his interest, his presence is not counted, he is not allowed to participate in discussion and he is not allowed to exercise his vote on the subject matter. However, if he votes, his vote shall be null and void. However, these restrictions shall not apply in certain cases.

 
Section 301

Every company shall maintain a register in which it shall enter particulars of the disclosures made by the directors.

This register shall also contain particulars of every contract/agreement in which directors are interested.

Section 302

If any managing director is appointed or his agreement is varied, then particulars of such contract or variation shall be forwarded to the members within one months.

Similarly, where a manager is appointed or his agreement is varied and any director is interested in such agreement or variation then brief particulars of such agreement /variation shall be forwarded to the members within one months.

Section 303 and 304

Every company shall maintain a register in which it shall enter particulars of every director and this register shall be open for inspection by every member and debenture holder.

Whenever there is any change in the Board, a return of such change shall be filed by the companies with ROC in form No, 32 in duplicate within 30 days of change.

Section 305

Any change in the existing directorship shall be intimated to the company within 20 days of the change.

Section 307 – 308

Every company shall maintain a register in which it shall enter particulars of shareholding of every director in the company. Therefore, it is obligatory for the directors to disclose their shareholding to the company.

This register shall be open for inspection for members and debenture holders.

Section 309

Companies can professional remuneration to any director for professional services provided qualification and competence of the director has been approved by the Central Government on company’s application. The Central Government may, while approval qualification, regulate the amount of professional fee that can be paid by the company to such director.

A company, if authorized by its AOA, may pay sitting fee to its directors for attending meeting of the Board or any committee thereof, not exceeding the amount fixed in AOA. Company’s AOA may fix any amount within the limit prescribed by the Central Government. 

Company can pay to its managerial personnel not exceeding 5% of net profit to any one person and not more than 10% of net profits to all such persons.

Company can also pay remuneration to other directors only if so authorized by AOA. Company can pay either by way of commission on net profits or a fixed amount. Payment of commission requires prior approval of the members by special resolution and payment of fixed amount requires prior approval of central government. Overall amount to all directors shall not exceed 1% of net profit if there is one managerial personnel in the company and it shall not exceed 3% in any other case.

