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1. Meaning of ‘compromise' & 'arrangement’

Ans. The expression 'compromise’ has not been defined by the Companies Act. It implies the existence of a
dispute. There can be no compromise unless there is a dispute. The settlement of the dispute results in a
compromise. In other words, 'compromise’ denotes an agreement between two or more persons for the
ascertainment of their rights when there is some question in controversy between them or some difficulty in the
enforcement of their rights.

Meaning of ‘arrangement’

Arrangement involves a readjustment of the rights and liabilities of the members or creditors or any class of
them. There need not be any dispute for an 'arrangement’. The term is wider in scope than the word
‘compromise'. It includes any form of internal reorganisation of the company or its affairs, as well as scheme for
amalgamation of two or more companies. A few examples of arrangement are as follows:

a. Issue of fully paid up shares to pay off debentures.

b. Creditors agreeing to waive a part of their dues.

c. Preference shareholders surrendering their right of arrears of dividend.

d. Exchange of company's assets for shares in a newly formed company.

Arrangement includes reorganisation of the share capital of the company. It includes the following methods:

a. the consolidation of shares of different classes; or

b. the division of shares into shares of different classes; or

c. both these methods.

The words 'compromise’ and ‘arrangement' imply that both the parties make concessions and give up
something. A total surrender of the rights by one party would not amount to a compromise or arrangement As
such, where it was proposed that members should abandon all their rights without any compensating
advantage, it was held not to be a compromise or arrangement and hence the Court had no jurisdiction to
sanction it. -

2. Meaning of 'reconstruction’ and 'amalgamation’

Ans. Generally, the expressions 'reconstruction’ and 'reorganisation’ are used where one company is involved
and the rights of its shareholders or creditors are varied. The term 'amalgamation’ is used where two or more
companies are fused into one by merger or by one taking over the other.

Meaning of ‘reconstruction’

'Reconstruction' implies that substantially the same business shall be carried on by substantially the same
persons. As such, the same company comes in a new form with the same members and creditors.
‘Reconstruction’ can be resorted to for the following purposes: P.K.SIKDAR'S ADVANCE LEARNING

i  To reorganise capital. 2?(8&2.?:‘;”; ‘;)lzﬁgE
ii  To compound with creditors. M: 98301 65501
iii To extend the objects of the company. Web: www.pksal.com

iv  To alter the rights attached to different classes of the company's shares or debentures.

v To compel the members of a company to contribute further capital by taking new shares.

vi To revive a sick unit,

Modes of effecting reconstruction

Reconstruction may be carried out by any of the following methods:

i  Sale of the company under the powers contained in the memorandum of association.

ii Sale of undertaking of the company under a scheme of reconstruction - Section 394 read with section 391.

iii Acquisition of shares in another company (Takeover of a company) - Section 395.

iv. Compulsory amalgamation of companies in public interest by an order of the Central Government -
Section 396.

v Reconstruction of a company which is under members' voluntary wound up - Section 494.

vi Reconstruction of a company which is under creditors' voluntary wound up - Section 507.

vii Reconstruction by a scheme of arrangement with the creditors by a company in voluntary winding up -
Section 517.

All these modes of reconstruction have been discussed in the succeeding paragraphs.

Meaning of 'amalgamation’

The term amalgamation has not been defined by the Act. In amalgamation, two companies are joined to form a

third entity or one is absorbed into or blended with another. Under an amalgamation, assets of the two

companies become vested in one company which has as its shareholders all or substantially all the shareholders

of the two companies. Amalgamation involves a merger of two or more companies by any of the following

methods:

i By consolidation of undertakings of two companies.

ii By acquisition of a controlling interest in the share capital of a company by another company.
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iii By acquisition of a controlling interest in the share capital of both companies by a new company.
Amalgamation can be effected by -
i following the procedure as specified under sections 391 to 394.
ii atakeover bid as specified under section 395.
iii an order of the Central Government under section 396.
Amalgamation can be resorted to for the following purposes:
i To effect economies.
ii To avail tax concessions and benefits.

ili To revive a sick unit. P.K.SIKDAR’'S ADVANCE LEARNING
iv To diversify or expand business. 23 C, EKDALIA PLACE
v To eliminate competition, KOLKATA — 700019
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vi To make full use of the unutilised capacity, Web- pksal.com

vii To mobilise resources or improve cash flow.
viii To acquire assets at discount.

3. Procedure for compromise or arrangement (Sections 391 to 393)

Ans. The procedure for making a compromise or arrangement with the intervention of Court is explained as

follows:

Stage I. Application to the Court

To make a compromise or arrangement, an application shall be made to the Court. The application shall

describe the scheme of the arrangement and the parties between whom it is proposed.

Parties to compromise. The compromise or arrangement may be proposed -

(i) between a company and its creditors or any class of them; or

(ii) between a company and its members or any class of them.

Application by whom? The application may be made by any of the following:

i The company

ii  Any creditor of the company

iii Any member of the company

iv  The liquidator of the company (in case of a company which is being wound up).

Where a company goes into liquidation, the right of the creditor or member to make an application is not lost

[Rajendra Prasad Agarwal v Official Liquidator]. Thus, where a company is being wound up, not only the

liquidator, but a creditor and a member may also make an application for compromise or arrangement.

Stage IL Directions for holding the meeting

On an application made by the company, the Court may order that a meeting of the creditors or members or

any class of them be called, held and conducted in the manner directed by the Court. The Court will give the

directions for holding the meeting only if it is satisfied that the scheme is reasonable and workable.

Stage III. Notice to the Central Government

The Court shall give notice of every application seeking a compromise or arrangement io the Central

Government. The Central Government is empowered to make a representation and the Court shall take into

account such representation while passing any order in respect of the scheme of compromise or arrangement

(Section 394A). However, the Court is not bound to accept the opinion expressed by the Central Government.

Stage IV. Information about compromise or arrangement

Notice to contain specified particulars.

(a) ere a meeting of creditors or members is called, the notice given to them must contain

i the terms of the compromise or arrangement;

i an explanatory statement explaining the effect of the compromise or arrangement;

ii a statement explaining any material interests of the directors, managing director, or manager of the
company. The effect of those interests on the scheme should be explained stating if and how their
interests are different from the like interests of other persons; and

iii if the debenture holders are also affected by the scheme, the interest of the trustees should also be
similarly disclosed.

(b) Every notice calling the meeting which is given by advertisement, shall contain the above particulars.
Otherwise, such notice must mention that the explanations are available at the company's office and
the explanations shall be furnished free of charge. '

Disclosure by directors and trustees. It is the duty of every director, managing director, manager and trustee

for debenture holders of the company to give notice to the company in respect of-

i his interest in the scheme; and

ii how his interest will be affected by the scheme.

Stage V. Approval of the scheme by creditors or members
The meeting shall be held and conducted in the manner as directed by the Court. At the meeting, the
compromise or arrangement shall be approved by a majority of the creditors or members or any class of them,
who are present and voting. Such majority of members or creditors must also be creditors or members
representing three-fourths in the value of creditors or members present and voting at the meeting. In other
words, a scheme of arrangement between the company and members must be approved by more than 50% of
the members who hold at least 75% of the value of shares. It is to be noted that members or creditors not present
in the meeting or present in the meeting but remaining neutral are not to be counted. Members or creditors may
vote in person or by proxy, where the proxies are allowed. Where the order of the Court so provides, the
compromise or arrangement proposed may be passed with amendments or modifications at the meeting.
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The scheme must be approved by both equity and preference shareholders. If separate meetings of preference
shareholders and equity shareholders are ordered, then the scheme shall be approved by preference
shareholders and equity shareholders in their separate meetings.
Stage VI. Court to be satisfied that the scheme is bona fide
The Court has the discretion to sanction the scheme placed before it. It is a well-accepted view that no scheme
can be foolproof and it is possible to find faults in a particular scheme but that in itself is not sufficient to reject
the scheme. The Supreme Court has discussed at length the procedure to be followed in determining whether
the scheme is bona fide and capable of being sanctioned [Miheer H. Mafatlal v Mafatlal Industries Ltd J. From
the perusal of this decision of Supreme Court and other cases, it can be concluded that the Court will sanction
the scheme if it is satisfied about all the following matters:
(a) Compliance with statutory provisions. The Court must be satisfied that -

% the meeting was duly held and conducted in accordance with the statutory provisions of the Act and

the directions of the Court; P.K.SIKDAR'S ADVANCE LEARNING
% the compromise or arrangement is a real compromise or arrangement; 23 C, EKDALIA PLACE
% the compromise or arrangement was accepted by a competent majority; KOLKATA - 700019
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(b) Disclosure of material facts. The Court must be satisfied that the applicant ha\g disclosed to the Court
all the material facts relating to the company, such as -
% the latest financial position of the company;
4 the latest auditor's report on the accounts of the company;
% the pendency of any investigation proceedings, and the like.
(c) Fair representation of affected classes at meeting. The Court must be satisfied that the members or
creditors or any class of them are fairly represented by those who attended the meeting.
(d) Scheme should be fair and reasonable. The Court should be satisfied that -
+ the majority is acting bona fide and not coercing the minority;
< the majority is acting reasonably, properly and prudently;
& the scheme is such, as an intelligent and prudent man taking decisions on commercial considerations
might reasonably approve;
% the scheme is in the interest of the company as well as in the interest of shareholders or creditors;
% the scheme is workable, feasible, financially viable and practical and there is no reasonable
objection to it;
& the scheme is not against public policy and public interest (if required, the Court would pierce the
corporate veil for this purpose);
% the scheme has not been designed for some oblique or ulterior motive.
If the scheme is not bona fide but intends to cover the misdeeds of delinquent directors, then the Court shall not
sanction the scheme [Pioneer Dyeing House Ltd. v Dr. Shanker Vishnu Marathe . It might be possible to find
faults in a scheme, but that would not be sufficient ground to reject it, In order to reject a scheme, it must be
shown that scheme is obviously unfair, patently unfair, unfair to the meanest intelligence. No scheme can be
foolproof and it is possible to find faults in a particular scheme but that by itself is not enough to warrant a
dismissal of the scheme.
Stage VII. Sanction of the scheme
Where the Court is satisfied that the scheme is bona fide, it may sanction the scheme. On the sanction of the
scheme, it shall be binding on -
a. the creditors or members or any class of them; and
b. the company or the liquidator of the company, if the company is being wound up.
Stage VIIL Filing of order of the Court with the registrar
The scheme becomes effective only after a certified copy of the order is filed with the registrar. Until such filing,
the sanctioned scheme remains dormant and no creditor or member can enforce any right under the scheme.
Effect of scheme coming into operation. After the sanctioned scheme is filed with the registrar, it becomes
binding on all the creditors, shareholders, contributories and liquidators. Such scheme cannot be varied or
amended by any agreement between the parties.
Stage IX. Copy of Court's order to be annexed to memorandum
After the certified copy of the scheme is filed with the registrar, the company shall annex to every copy of
memorandum, a copy of such scheme. This is to ensure that any person who deals with the company will have
the notice of the scheme.
Stage X. Supervision and modification of the scheme
The Court has the power to modify or vary the sanctioned scheme so that it becomes workable. If it becomes
unworkable even after honest efforts, the Court may order the winding up of the company. Such an order may
be made suo motu by the Court or on the application of the company or its creditors or any person interested in
the affairs of the company. The Court may ask for a report on the working of the scheme and on consideration
of such report, may give such directions as it thinks fit.

4. Powers of the High Court (Section 392) to enforce its orders relating to compromise and arrangement

Ans. Section 392 has conferred wide powers on the Court to remove the obstacles and difficulties for the proper

working of the scheme. These powers are discussed as follows:

i  Power to give directions to the company: Where a compromise or arrangement is proposed, the Court may
order that a meeting of creditors or members or any class of them be called, held and conducted in the
manner directed by the Court (Section 391). If the Court gives such directions, then the provisions of the
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Companies Act will not apply to that extent. However, Court has no power to dispense with the holding of

the meeting even though the shareholders unanimously approve the scheme.

ii Power to stay any suit or proceedings: The Court may stay the commencement or continuation of any suit
or proceedings against the company until the application is finally disposed of (Section 391).

ii Power to order winding up: If, after sanctioning the scheme, the Court is satisfied that the sanctioned
scheme has become unworkable even after an honest effort, the Court may wind up the company. The
power can be exercised suo motu or on the application of the company or its creditors or any person
interested in the affairs of the company (Section 392).

iv Power to supervise and modify the scheme: After sanctioning a scheme of compromise or arrangement,
the Court may exercise the following powers:

a. To supervise the carrying out of the scheme.

b. To modify or vary the sanctioned scheme so that it becomes workable.

¢. To ask for a report on the working of the scheme. On consideration of such report, the Court may
give such directions as it thinks fit (Section 392). P.K.SIKDAR'S ADVANGCE LEARNIN
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5. The provisions of the Companies Act, 1956 relating to amalgamation of companies. KOLKATA - 700019

Ans. The procedure for reconstruction or amalgamation of companies are explained as follow\%ehf; 9;5’31 555:)1

i. Application to the Court under section 391 ’ -Prsal.com

For effecting the reconstruction of a company or amalgamation of two or more companies, an application shall

be made to the Court under section 391 (under section 391, an application is made to the Court for entering into

a compromise or arrangement).

Contents of application. The application shall state the following particulars:

a. Purpose of compromise or arrangement. The application shall state that the compromise or arrangement
has been proposed for the purposes of reconstruction of the company or the amalgamation of two or more
companies.

b. Transfer of undertaking etc. The application shall further state that, under the scheme the whole or any part
of the undertaking, property or liabilities of any company concerned in the scheme is to be transferred to
another company.

ii. Order of the Court

On an application made to the Court under section 391, the Court may make an order sanctioning the

compromise or arrangement. The Court may also provide for one or more of the following matters:

a. The transfer to the transferee company of the whole or any part of the undertaking, property or liabilities of
any transferor company. The order of the Court shall be sufficient to vest all properties or liabilities in the
transferee company without execution of any further document. If the order so directs, the properties shall
be vested in the transferee company free from any charge. However, the order of the Court cannot provide
for automatic transfer of contracts of person service. Therefore, the workers of the transferor company can
lawfully refuse to join the service in the transferee company. In such a case, the workers shall be entitled to
compensation for premature termination of services.

b. The allotment by the transferee company of any shares, debentures, policies, or other like interests as
provided in the scheme. X

c. The Court may order that any legal proceeding filed by the transferor company shall be continued in the
name of the transferee company. Similarly, the Court may order that any legal proceeding filed against the
transferor company shall be continued against the transferee company.

d. The dissolution, without winding up, of any transferor company. However, the Court will not make such
an order unless it receives a report from the official liquidator to the effect that the affairs of the company
have not been conducted in a manner prejudicial to the interests of its members or public interest.

e. The provision to be made for any person who dissents from the compromise or arrangement.

£ Such incidental, consequential and supplemental matters as are necessary to secure that the reconstruction
or amalgamation shall be fully and effectively carried out.

3. Filing of order of the Court: Within 30 days from the date of the order, a certified copy of the order shall be
filed with the registrar by every company in relation to which the order is made.

4. Duties of the Court before making order: The principles adopted by the Court while approving
amalgamation or reconstruction are same as those adopted at the time of approving a compromise or
arrangement. The duties of the Court under section 394 are onerous and have to be carefully performed.

The duties of the Court are as under:

a. Compliance of statutory provisions. The reconstruction or amalgamation involves a compromise
or arrangement. Thus, the Court shall sanction the reconstruction or amalgamation only when all
provisions relating to compromise or arrangement (i.e., sections 391, 393 and 394A) and reconstruction
or amalgamation (Section 394) are complied with.

b. Meeting held properly. The Court must be satisfied that an extraordinary general meeting was
convened under the directions of the Court. The holding of the extraordinary general meeting cannot be
dispensed with on the ground that the shareholders have unanimously approved the merger at an
ordinary meeting

¢. Notice to the Central Government. The Court shall give notice of every application made to it to the
Central Government. It shall take into consideration the representation of the Central Government
before making any order.

d. Scheme 'should be bona fide. The Court shall not sanction any scheme merely because it is
recommended by the Board of directors and is approved by a statutory majority. The Court will have

A3
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to be satisfy itself that the scheme is reasonable and fair to all the parties [Shankaranarayanan
Hotels P. Ltd. v Offitial Liquidator]. Where the object of the scheme of amalgamation was to cover the
misdeeds of directors and the implications of the proposed scheme was not clear to the creditors, the
Court rejected to sanction the scheme [Pioneer Dying House Ltd. v Dr. Shanker Vishnu
Marathe].Burden of proof on party opposing the scheme. Once statutory formalities are complied with,
the onus lies on those opposing the scheme to satisfy the Court that the scheme is unfair or
unreasonable or fraudulent

e. Amalgamation must be in public interest. The Court must be satisfied that the scheme is not
contrary to public interest. The scheme should not result in impeding the promotion of the industry
or obstructing the growth of the economy.

f. Valuation of shares. The material on the basis of which share valuation has been worked out
should be placed on the records of the Court. The Court has to be satisfied that the price arrived at
is reasonable and fair.

g. Satisfaction report of the registrar. No scheme of amalgamation of a company which is being
wound up, with any other company, shall be sanctioned by the Court, unless the Court has received
a report from the registrar that the affairs of the company have not been conducted in a manner
prejudicial to the interests of its members or to public interest. It has been held that the report of the
registrar must indicate in categorical terms that the affairs of the company have not been conducted
in a manner which is prejudicial to interests of its members or to public interest or otherwise. This
obligation cannot be dispensed with by the registrar. So long as such report is not submitted by the
registrar, the Court cannot pass final order either by accepting the scheme of amalgamation or
rejecting it [Shriniwas Fertilisers Ltd. v Khaitan Chemicals & Fertilisers Ltd.].

In Shriniwas Fertilisers Ltd. v Khaitan Chemicals & Fertilisers Ltd, the Court sanctioned a proposed scheme of
merger, by taking into consideration the following factors:

%  There was no kind of infirmity or objectionable feature or any kind of illegality or lacking bona fides in
the proposed scheme.

Almost all the persons directly or indirectly associated with these companies had given their no
objection certificate for approval of the scheme.

The only objections raised against the acceptance of the scheme was by three shareholders.

The scheme was not prepared to defeat the creditors, shareholders or the Government dues.

The proposed merger would enable the companies to run more effectively and economically than
what they are presently functioning.

< None of the labilities of the companies would be adversely affected. P.K.SIKDAR'S ADVANCE LEARNING

. . . - 23 C, EKDALIA PLACE
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An amalgamation of two companies may be carried out by following the procedure as prescribed under

sections 391 to 394. However, the prescribed procedure is very cumbersome and time consuming. Instead of

following the Court procedure, section 395 enables a company (ie., the transferee company) to acquire the

shares of another company (i.e., the transferor company). The acquisition of shares in the transferor company

enables the transferee company to exercise control over the former. This process is commonly called as a 'take-

over'. It does not involve the intervention of the Court unless the dissenting shareholders approach the Court.

The company taken over remains in existence. The takeover may be effected by agreement with the directors, by

purchase in the open market or by a 'take-over bid'.

Takeover bid

A 'take-over bid' means an offer to acquire the shares of a company where the shares are not closely held. Such

offer to purchase the shares may be against cash or shares of the transferee company or partly by one and partly

by another. The transferee company has the power to acquire the shares of shareholders who do not consent to

the transfer (i.e., the dissenting shareholders) after complying with the provisions of section 395.

Procedure for takeover

Stage I: The offer to acquire shares

The transferee company makes an offer to the shareholders of the transferor company to acquire their shares at

a stated price. The offer will mention the date by which the offer is to be accepted. The offer can be kept open for

a maximum period of 4 months, There may be separate offers for the different classes of shares.

Duty of directors to give certain information to shareholders. The directors of the transferor company have a

duty towards their own shareholders. Such duty includes a duty to be honest and a duty not to mislead. A

shareholder of a transferor company may be prejudiced if his co-shareholders are misled to accept the offer

because as soon as 90% of the shareholders have been misled and have accepted the offer, the minority become

subjected under section 395 of the Companies Act to statutory powers of compulsory purchase. The minority

can therefore, complain that they are wrongfully subjected to that power of compulsory purchase as a result of a

breach of duty on the part of the Board of directors of the offerree company.

< Every offer or every recommendation to the members of the transferor company by its directors to
accept such offer shall be accompanied by such information as may be prescribed.

< It shall contain a statement by or on behalf of the transferee company disclosing the steps it has taken

to ensure that necessary cash will be available.

Every such offer or recommendation shall be registered with the registrar.

The registrar may refuse to register it, if it does not contain the required information or if contains

information which is likely to give a false impression.
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% An appeal shall lie to the Court against the order of the registrar refusing registration of any such circular.
Undtil the dispute is settled no such circular shall be issued.

% A director should not receive any payment by way of compensation from the transferor company. He may
receive such payment from the transferee company or any other person but he must take all reasonable
steps to secure that particulars with respect to the proposed payment are included in the notice of the offer
given to the shareholders (Section 320).

Stage 11. The acceptance of the offer
The shareholders of the transferor company may accept the offer. The transferee company must get acceptances
of 90% of the shareholders before the expiry of the offer.
The transferee company's holdings are ignored in calculating the 90%. For example, where a company has 30
shareholders holding 3,000 shares of which the transferee company holds 100 shares, the acceptances must be
90% of 2,900 shares.
The offer may be made separately for each class of shares or jointly for ail classes of shares. Where separate
offers have been made, this section can be invoked only in respect of that class for which 90% acceptances have
been received.
Stage III Transferee company's right to acquire the shares of dissenting shareholders
Where 90% acceptances have been received, the transferee company may give notice to one or more dissenting
shareholders that it desires to acquire their shares. Such notice is to be given within 2 months of the expiry of
the offer.
It is entirely a matter for the transferee company to decide whether or not to exercise its powers of compulsory
acquisition of shares of dissenting shareholders. Such notice may be given only to some of the dissenting
shareholders. ' P K.SIKDAR'S ADVANCE LEARNING
Meaning of dissenting shareholders. A dissenting shareholder means a shareholder - 23 C, EKDALIA PLACE
i who has refused to transfer his shares to the transferee company; or KOLKATA - 700019
ii who has not given his assent to the scheme (i.e., inaction also amounts to dissent). M: 98301 85501
Stage IV. Dissenting shareholders' application to Court Web: www.pksal.com
When the transferee company gives a notice to the dissenting shareholders, they may make an application to the
Court praying that acquisition of their shares should not be permitted, in spite of the fact that the scheme has
been approved by 90% in value of the shareholders. Only those persons who have been served with such notice
by the transferee company are competent to apply to the Court. The application is to be made within 1 month
from the date of such notice. On hearing the parties concerned, the Court may make such order as it thinks fit.
Test of fairness. The burden of proof lies on the dissenting shareholders to establish that the scheme is unfair.
Considerable weight is given to the fact that a large body of shareholders have accepted the offer. The Court
will see whether the transaction is fair to the shareholders as a whole, and not to the individual shareholders;
whether the offer is obviously and convincingly unfair, fraudulent or improper and not merely one which is
open to criticism or capable of improvement. The application must allege unfairness, it is not sufficient merely
to say that insufficient information was given. The dissenting shareholders must prove that, in spite of the
approval of a large majority of the shareholders, the scheme is affirmatively, patently, obviously and
convincingly unfair, or the price offered for the shares is inadequate.

Approval by financial institutions - Presumption of fairness. Financial institutions are generally well informed,

they examine the scheme with the eye of an expert, and they act in a bona fide manner. As such, approval by the

shareholders and financial institutions (holding as much as 41% shares) creates a presumption of fairness

Intervention by Court only if scheme is unfair. The Court will not ordinarily interfere with the valuation made

by the experts. Where the scheme is obviously unfair, patently unfair and unfair to the meanest intelligence,

only then the Court will interfere. The Court will interfere if it is demonstrated beyond all reasonable
arguments that the amount offered for exchange of shares is inadequate. The mere fact that balance sheet value
of the share of transferor company is higher than the cash offered, is not sufficient in itself to render the scheme
to be held as unfair

Stage V. Acquisition of shares of dissenting shareholders

Case (A). If application is allowed. Where the Court allows the application of dissenting shareholders, the

transferee company shall not be entitled to acquire the shares of the dissenting shareholders. However, the

Court has no power to vary the terms of acquisition of shares of dissenting shareholders

Case (B). If application is rejected or not made. The transferee company becomes entitled as well as bound to

acquire the shares of the dissenting shareholders, if-

- the application of the dissenting shareholders is dismissed by the Court; or

- the dissenting shareholders do not make an application to the Court within 1 month of the notice by the
transferee company.

Following provisions shall apply where the transferee company acquires the shares of the dissenting

shareholders:

a. Terms of acquisition to be the same. The transferee company shall acquire the shares on the same
terms as originally offered to all the shareholders of the transferor company. This is provided so as to

ensure that a dissenting shareholder should not be penalised as a result of his dissent. He should
receive no less favourable treatment than an approving shareholder.

b. Nominee of Transferee Company executes transfer documents. If the dissenting shareholders do not
voluntarily transfer the shares, the transferee company may appoint a person to execute a transfer on their
behalf. The transferee company then sends the transfer documents to the transferor company together with
a copy of the notice which was sent to the shareholders and also the consideration. The transferor company
is then bound to register the transferee company in respect of such shares.
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¢.  Money received by Transferor Company - Held in trust. The transferor company pays into a separate bank

account any consideration money received by it. It holds such money and any other consideration received

from the transferee company in trust for the dissenting shareholders.
Situation where transferee company already holds more than 10% shares
Where the transferee company holds more than 10% of the shares to which the offer relates, the advantage of
section 395 cannot be availed unless all the following three conditions are fulfilled:
a.  The offer is made to the remaining holders of shares.
b. The offer is accepted by the shareholders holding at least 90% of value of shares.
¢.  The shareholders accepting the offer are not less than three-fourths in number of the holders of such

shares.
Situation where holding of transferee Company exceeds 90%
Where the dissenting shareholders find themselves a helpless minority and wish that they ought to have
accepted the offer, this provision allows them to change their mind, and they are given the opportunity to
transfer their shares to the transferee company.
Notice to dissenting shareholders. The transferee company shall within T month of its acquiring 90% of
the shares, give a notice to the dissenting shareholders.
Dissenting shareholders' rights. Within 3 months of receipt of notice from the transferee company, the
dissenting shareholders may require the transferee company to acquire their shares and the transferee company
shall be bound to acquire such shares. The terms of such acquisition shall be as follows:
a. The same terms as contained in the original offer made to the shareholders of the company; or
b. The terms as agreed between the transferee company and the dissenting shareholders; or
c.  Such terms as may be directed by the Court.

7. Amalgamation of two or more companies in public interest (Section 396) by Central Government

Ans. Usually, the procedure prescribed in the Act for amalgamation of companies leads to prolonged delays.

Therefore, the power has been conferred on the Central Government to order amalgamation of two or more

companies in public interest. This results in speeding up the procedure for amaigamation of companies.

Following procedure shall be adopted for effecting amalgamation of companies under section 396:

i. Preparation of draft order of the scheme: The Central Government shall prepare a draft order of the
scheme of amalgamation of two or more companies. It shall provide that every member, debenture holder
and creditor of each of the companies involved in the amalgamation shall have practically the same rights
and interests in the new company as he possessed before amalgamation.

ii. Determination of compensation: Where the rights and interests of a member in the new company are less
than those he possessed before amalgamation, he shall be entitled to compensation. The compensation shall
be assessed by such authority as may be prescribed by the Central Government. Such compensation shall be
paid by the new company. The amount of compensation and the parties entitled to compensation {viz. the
members, debenture holders and creditors) shall be published in the Official Gazette.

iii. Appeal against award of compensation: Any person aggrieved by the assessment of compensation made
by the prescribed authority may appeal to the Company Law Board. Such appeal is to be made within 30
days from the date of publication of assessment of compensation in the Official Gazette. On determination
of compensation by the Company Law Board, the draft order of amalgamation, as modified by the order of
Company Law Board giving the revised compensation, and objections and suggestions received from the
companies, shall become the final order.

iv. Preconditions for making an order of amalgamation: The Central Government may make a final order of
amalgamation under section 396, if following conditions are satisfied:

(a) Amalgamation in Public interest: The Central Government must be satisfied that it is essential in the
public interest to make the order for amalgamation of two or more companies.

(b) Consideration of objections and modification in scheme. The Central Government shall send a copy
of the draft order of the proposed amalgamation to each of the companies. The Central Government
shall fix the time within which the objections and suggestions may be made, which shall not be less than
2 months. It shall consider any objections and suggestions of the companies concerned or any class of
shareholders or creditors thereof. It may make modifications in the draft scheme in the light of
suggestions and modifications so made.

() No pending appeal against compensation. The draft order made by the Central Government
specifies the compensation, if any, payable to the members or debentureholders or creditors of the
company. The Central Government shall ensure that an appeal against the determination of
compensation has not been filed or where it has been filed, the same has been finally disposed of.

v. Order of amalgamation: Where all the conditions for making the final order are satisfied, the Central
Government may order the amalgamation of those companies. The order shall contain the following
particulars:

(a) Constitution etc. of new company. The order shall state the company's constitution, its property,
powers, rights, interests, authorities and privileges together with its liabilities, duties and obligations.

(b) Legal proceedings. The order may provide for the continuation by or against the transferee
company of any legal proceedings pending by or against any transferor company.

(c) Other measures. The order shall contain any other consequential, incidental and supplemental
provisions which the Central Government may think necessary to give effect to the amalgamation.

vi. Parliamentary control P.K.SIKDAR’S ADVANCE LEARNING
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The order of the Central Government directing the amalgamation shall be placed in both the Houses of the
Parliament.

8. Provisions regarding preservation of accounts and records of amalgamating company (Section 396A)

Ans. The object of section 396A is to prevent the practice of destroying incriminating accounts and records of
the company which has been amalgamated with another company.

The books and papers of a company which has been amalgamated with, or whose shares have been acquired
by, another company shall not be disposed of without the prior permission of the Central Government. Before
granting such permission, the Central Government may appoint a person to examine the books and papers for
the purpose of ascertaining whether they contain any evidence of the commission of an offence in connection
with the promotion, formation or management of the affairs of the company or its amalgamation or the
acquisition of its shares.

9. Reconstruction of a company which is being wound up (Section 494)

Ans. Section 494 confers powers on a company (transferor company) for reconstruction if the company is in

members’ voluntary winding up. The liquidator of the transferor company has the power to transfer the assets

to another company (transferee company) in exchange for shares or other securities of the transferee company.

The liquidator distributes such shares and securities among the shareholders of the transferor company.

i. Applicability of section 494

(a) Company in liquidation. The transferor company must be in liquidation. However, if the company
is a going concern, it must pass the necessary resolution for members' voluntary winding up, if it
wants to take the advantage of the section.

(b) Voluntary winding up. The winding up must be members' voluntary winding up. If the company is
being wound up by the Court, then advantage of this section cannot be availed of.

(¢) No specific power in memorandum is required. In view of specific provisions of section 494, the transferor
company need not have any power in its memorandum to exercise the powers conferred by this section.

ii. Procedure under section 494

(@) The liquidator of the transferor company shall enter into a tentative agreement with the

management of the transferee company.

(b) The agreement shall provide that whole or any part of the business or property shall be transferred

or sold to the transferee company and the transferee company shall pay compensation to the

transferor company. The compensation may be in the form of shares, cash or other consideration.

(¢) The liquidator of the transferor company is authorised to carry out the agreement by passing a

special resolution.

(d) The liquidator shall receive the compensation from the transferee company which shall be

distributed among the members of the transferor company.

(¢) Any member who did not vote in favour of the special resolution may express his dissent from the
agreement. Such dissent shall be in writing and shall be left at the registered office of the company

within 7 days of passing the special resolution. P.K.SIKDAR'S ADVANCE LEARNING
() The dissenting member may require the liquidator either - 2 ?(SL%QQL_V;&K;%E

(i) to abstain from carrying the resolution into effect; or M: 98301 85501

(i) to purchase his interest. Web: www.pksal.com

(g) The price to be paid for shares will be agreed upon between the liquidator and the dissenting
member. If they cannot arrive at an agreement, they will appoint an arbitrator with mutual consent.

(h) If the liquidator elects to purchase the member’s interest, the purchase money shall be paid before the
company is dissolved. The mode of raising the purchase money will be determined by a special resolution.

(i) If an order is made within 1 year for winding up the company by the Court, the special resolution shall not
remain valid unless it is sanctioned by the Court.

iii. Application of section 494 to creditors' voluntary winding up (Section 507)

The benefit of section 494 is available when the company is into members’ voluntary winding up. But, if the

company is into creditors' voluntary winding up, then all the provisions contained in section 494 shall apply

subject to the following modifications:

(a) The powers of the liquidator specified under section 494 shall be exercised only with the sanction of

committee of inspection or the Court.

(b) The sanction to carry out the agreement shall be given by the Court or committee of inspection instead of

the special resolution. Such power may be conferred generally or specifically for a particular agreement.

10. Arrangement with the creditors by a company in voluntary liquidation (Section 517)

Ans. Section 517 provides the opportunity to a company to enter into an arrangement with its creditors even

though it is about to be, or is in the course of being, wound up. However, a company can claim the benefit of

section 517 only in case of voluntarily winding up (whether members' voluntary winding up or creditors’

voluntary winding up).

i. Requirements of section 517. The provisions of section 517 are explained as under:

(a) The scheme of arrangement must be sanctioned by a special resolution of the company.

(b) The scheme must also be agreed to by three-fourths in number and value of the creditors.

() Any creditor or contributory may, within 3 weeks from the completion of the arrangement, appeal to
the Court against the scheme of arrangement.

(d) On an appeal made to the Court, the Court shall have the power to amend, vary, confirm or set
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aside the arrangement.
ii. Procedure under section 517
A company may enter into a scheme of arrangement with the creditors by following the procedure as given
hereunder:
(a) The draft scheme of arrangement shall be considered and approved by the Board of directors.
() The company shall apply to the Court for directions to convene the meetings of the members and
creditors.
(¢) A general meeting of the company shall be held and the special resolution approving the scheme of
arrangement shall be passed.
(@ A meeting of creditors shall be held whereat the scheme shall be agreed to by three-fourths in
number and value of the creditors.
(e) The company shall approach the Court for approval of the scheme.
(f) On receipt of the Court's order, the company shall file a certified copy of the Court's order with the
registrar.

Problems & Solutions
1. A meeting of members of a company was convened under the orders of the Court to consider a scheme of
compromise and arrangement. The meeting was attended by 200 members holding 5,00,000 shares in aggregate.
70 members holding 4,00,000 shares voted for the scheme. The remaining members voted against the scheme.
Examine with reference to the relevant provision of the Companies Act, 1955 whether the scheme is approved
by the required majority.
Ans. The given problem relates to section 391 of the Companies Act, 1956. The legal position
Where the scheme of compromise of arrangement is required to be approved by the members, it must be
approved by a majority of the members who are present and voting. Such majority of members must also be the
members representing three-fourths in the value of members present and voting at the meeting. In other words,
a scheme of arrangement between the company and members must be approved by more than 50% of the
members who hold at least 75% of the value of shares. It is to be noted that members or creditors not present in
the meeting or present in the meeting but remaining neutral are not to be counted.
Members or creditors may vote in person or by proxy, where the proxies are allowed. The given case

Members who attended the meeting 200 members
Shares held by the me.zmbers who attended the meeting P K SIKDAR'S ADVANCE LEARNING 5,00,000 shares
Members who voted in favour of the scheme 23 C, EKDALIA PLACE 70 members
Shares held by the members who voted in favour of the scheme KOLKATA - 700019 4,00,000
Members who voted against the scheme M: 98301 65501 130 members
Shares held by the members who voted against the scheme Web: www.pksal.com 1,00,000

Conclusion

The scheme has not been approved by the majority of members, present and voting, though it has been
approved by the members holding three-fourth of the shares. It is evident that the requirements of approval by
members in terms of 'majority in number of members' and 'three-fourths in value of shares’ are cumulative, ie.,
these are two separate compliances. Accordingly, the scheme has not been approved by the requisite majority,
and therefore this scheme shall not be sanctioned by the Court.

Whether amalgamation is possible with a foreign company; what majority is required; when is dissolution
ordered?

2. Answer the following with reference to a scheme of amalgamation of companies explaining the relevant

provisions of the Companies Act, 1956.

(i) Whether companies being amalgamated must be companies registered in India.

(ii) What is the majority required for approving the scheme of amalgamation in a meeting of members of a
company called as per directions of the Court? Is the scheme to be approved by preference shareholders?

(iii) When will the Court order dissolution of the transferor company?

Ans.

(i) For effecting the reconstruction of a company or amalgamation of two or more companies, an application

shall be made to the Court under section 391 (Section 394). The benefit of section 394 is available only if the

transferee company (i.e., new company) is a company within the meaning of Companies Act, 1956. However,

the transferor company may be any body corporate, whether a company within the meaning of the Companies

Act, 1956 or not. As such, a foreign company can be a 'transferor company' but not a 'transferee company'

Therefore, a scheme of amalgamation may provide for transfer of foreign companies to Indian companies.

(ii) The scheme shall be approved by a majority of the members, who are present and voting. Such majority of

members must also be members representing three-fourths in the value of members present and voting at the

meeting. It is to be noted that members not present in the meeting or present in the meeting but remaining

neutral are not to be counted [Section 391(2)].

Section 391(2) uses the expression 'member’, which includes a preference shareholder also. As such, both equity

and preference shares shall be taken into account. However, if a separate meeting of preference shareholders

and equity shareholders is ordered, then the scheme shall be approved by preference shareholders and equity

shareholders in their separate meetings.

(3ii) The order of the Court may provide for the dissolution, without winding up, of any transferor company

[Section 394(1)]. However, the Court will not make such an order unless it receives a report from the official
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liquidator to the effect that the affairs of the company have not been conducted in a manner prejudicial to the
interests of its members or to public interest [Second Proviso to Section 394 (2)].
Requirements of notice; whether power to amalgamate is required in object clause, etc.

3. Examine with reference to the provisions of the Companies Act, 1956 the validity of the following;

() A scheme provides for amalgamation of a ‘foreign company' with a company registered under the
Companies Act, 1956.

(ii) The statement forwarded with the notice convening a meeting of its members pursuant to Court's direction
under Section 391 contains only 'exchange ratio’ without details of its calculation,

(iii) At the time of filing of the petition for amalgamation, the object clause of both the transferor and transferee
Companies does not contain power to amalgamate.

Ans.

(i) For effecting amalgamation of two or more companies, an application shall be made to the Court under
section 391 (Section 394). The benefit of section 394 is available only if the transferee company (i.e., new
company) is a company within the meaning of Companies Act, 1956. However, the transferor company may
be any body corporate, whether a company within the meaning of the Companies Act, 1956 or not. As such,
a foreign company can be a ‘transferor company' but not a 'transferee company', Therefore, a scheme of
amalgamation may provide for transfer of foreign companies to Indian companies.

(ii) For effecting amalgamation of two or more companies, an application shall be made to the Court under
section 391 (Section 394). On receipt of such an application, the Court may order that a meeting of the
creditors or members or any class of them be called, held and conducted in the manner directed by the
Court. Where a meeting of creditors or members is called, the notice given to them must contain
%  the terms of the compromise or arrangement;

% an explanatory statement explaining the effect of the compromise or arrangement;

% a statement explaining any material interests of the directors, managing director, or manager of the
company. The effect of those interests on the scheme should be explained stating if and how their
interests are different from the like interests of other persons; and
% if the debenture holders are also affected by the scheme, the interest of the trustees should also be

similarly disclosed.
In the present case, the notice convening a meeting of members contains only 'exchange ratio' without
details of its calculation. As is evident, the terms of the compromise or arrangement have not been
disclosed. Therefore, the notice given to members is not valid.

(iif) The memorandum of association explains the scope of operations of a company beyond which the company
cannot go. Anything done by a company outside the objects clause of memorandum is ultra vires the
company.

However, to amalgamate with another company is a power of the company, and not an object of the
company. Therefore, no power to amalgamate is required in the memorandum of a company before making
an application to the Court for effecting amalgamation. Also, the power to amalgamate has been given by
the statute under section 394. Since there is a statutory provision dealing with amalgamation of companies
(which does not require that such a provision must be present in the memorandum or articles of the
company), no special power in the objects clause of the memorandum is necessary for its amalgamation
with another company. Section

394 is a complete code which gives full jurisdiction to the Court to sanction amalgamation of companies,
even though there may be no power in the objects clause of memorandum

4. ABC Co. Ltd. was amalgamated with, and merged in XYZ Co. Ltd. Some workers of ABC Co. Ltd. refuse to
join as workers of XYZ Co. Ltd. and claim compensation for premature termination of services. XYZ Co. Ltd.
resists the claim on the ground that their services are transferred to XYZ Co. Ltd. by the order of amalgamation
and merger and, therefore, the workers must join service of XYZ Co. Ltd. and cannot claim any compensation.
Who will succeed the workers of ABC Co. Ltd. or the XYZ Co. Ltd.? Give reasons.

Ans. As per section 394, the order of the Court sanctioning the reconstruction or amalgamation shall be
sufficient to vest all the properties or liabilities in the transferee company without execution of any further
document. However, the order shall not automatically transfer contracts of personal service, e.g., the services of
workers cannot be transferred to the transferee company without their consent; no contract of service is created
between the workers and the transferee company [Nokes v Doncaster Amalgamated Collieries Ltd.]. Therefore
in the given case, workers of ABC Co. Ltd. will succeed against XYZ Co. Ltd. They cannot be compelled to join
XYZ Company Limited and therefore they shall be entitled to receive compensation.

5. HPC Ltd. for a number of years was in various types of business. In order to exit from its non-core business,
its management decided to hive off the business of Food Processing by demerging the said business with an
associate company, namely, BCD Ltd. You are required to advise briefly, with reference to the provisions of the
Companies Act, 1956, the steps the management should take to give effect to the proposed demerger.OR
M/s Over-ambitious Consultants Ltd. had, in the course of its operations over the years acquired various other
ventures like plantations and tourism businesses. With a view to consolidate its core business activities, the
management decided to hive off its non-core activities by demerging them with an associate company. Advise
briefly the steps the management should take to achieve the purpose of demerger.
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Ans. For effecting the reconstruction of a company, the provisions of section 394 need to be complied with.

Section 394 requires that an application shall be made to the Court under section 391 {under section 391, an

application is made to the Court for entering into a compromise or arrangement). Since, demerger is also a kind

of reconstruction, M/s Over Ambitious Consultants Ltd. or HPC Ltd. may demerge its plantation and tourism
business or Food Processing business by complying with the provisions of section 394, which are as under:

i Ambitious Consultants Ltd. or HPC Ltd. (known as 'transferor company'} shall prepare a draft scheme
under which the assets and liabilities of Ambitious Consultants Ltd. or HPC Ltd. as comprised in the
plantation and tourism business or Food Processing business shall be transferred to the associate
company (known as 'transferee company"). The scheme shall specify the necessary details like~
a. agreed values for transfer of assets and liabilities;

b. the consideration for the transfer;

c. where the associate company issues shares to the shareholders of M/s Over Ambitious Consultants

Ltd. or HPC Ltd., the exchange ratio of the shares;

d. other terms and conditions.

ii. An application shall be made to the Court by Ambitious Consultants Ltd. or HPC Ltd. jointly with the
Associate company.

iii. The Court may order that a meeting of the creditors or members or any class of them be called, held
and conducted in the manner directed by the Court.

iv. The Court shall give notice of every application seeking a compromise or arrangement to the Central
Government. The Central Government is empowered to make a representation and the Court shall take
into account such representation while passing any order in respect of the scheme of compromise or
arrangement (Section 394A).

v. Where a meeting of creditors or members is called, the notice given to them must contain -

a. the terms of the compromise or arrangement;

b. an explanatory statement explaining the effect of compromise or arrangement;

c. a statement explaining any material interests of the directors, managing director, or manager of the
company. The effect of those interests on the scheme should be explained stating if and how they
are different from the like interests of other persons.

vi. The meeting shall be held and conducted in the manner as directed by the Court. The scheme must be
approved by more than 50% of the members who hold at least 75% of the value of shares.

vii. The Court has the discretion to sanction the scheme placed before it. Where the Court is satisfied that
the scheme is bona fide, it may sanction the scheme.

viii.The scheme becomes effective only after a certified copy of the order is filed with the registrar. Until
such filing the sanctioned scheme remains dormant and no creditor or member can enforce any right
under the scheme.

ix. After the certified copy of the scheme is filed with the registrar, the company shall annex to every copy
of memorandum, a copy of such scheme.

x. Necessary steps shall be taken to give effect to the scheme as approved by the Court.

6. The scheme of amalgamation was approved by overwhelming majority of the members of the merging
companies, namely, ABC Ltd. and XYZ Ltd. at meetings called as per directions of the court. When the scheme
of amalgamation was awaiting sanction of the court, the exchange ratio was questioned by a small group of
dissenting shareholders of ABC Ltd. The exchange ratio was fixed by a firm of reputed Chartered Accountants.
Examine with reference to the Court rulings, whether the dissenting shareholders will succeed.
Would your answer be different, if the exchange ratio was objected to by the Central Government and rot by
the members of the merging companies?
Ans. On an application made to the Court for sanctioning a scheme of amalgamation or reconstruction, the
Court may make an order sanctioning it. Once statutory formalities are complied with, the onus lies on those
opposing the scheme to satisfy the Court that the scheme is unfair or unreasonable or fraudulent.
Where, the valuation is confirmed to be fair by eminent firm of Chartered Accountants and is also approved by
overwhelming majority, the Court will not find fault with the exchange ratio
Where the exchange ration was fixed by two reputed firms of chartered accountants who had examined the
accounts, annual reports, working results and financial positions of the two companies and certified on that
basis that the share exchange ratio of 5:2 was fair and reasonable, and the scheme was widely advertised,
unanimously approved and no objection was raised by any of the affected quarters, and the Central
Government had not affirmatively established that the valuation of assets was unfair or inequitable, the Court
refused to interfere (M.G.Investment & Industrial Co. Ltd. v New Shorrock Spg. & Mfg. Co. Ltd.).
Thus, if, on overall consideration the Court is satisfied as to feasibility of the scheme, it should not hesitate to
grant sanction
Applying the above Court rulings, the given problems are answered as under:
a. The dissenting shareholders shall not succeed unless they satisfy the Court that the valuation is grossly
unfair
b. Even if exchange ratio is objected by the Central Government, the Court may sanction the scheme,
since the representation or opinion made by the Central Government to the Court under section 3%4A is
not binding on the Court. P K.SIKDAR'S ADVANCE LEARNING
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Corporate Laws

Topic: Corporate Governance

Introduction

Literally speaking, "Corporate Governance" means set of best practices to do a particular act. Tlowever,
our discussion will be confined to set of best practices for managing a company.

In this regard, SEBI had constituted a committee on Corporate Governance under the chairmanship of
Mr. Kumarmangalam Birla, on the lines of Cadbury Committee of UK. The Birla Committee submitted its
recommendations on Corporate Governance to SEBL Then in order to implement the said
recommendations, SEBI directed the Stock Exchanges to amend their Listing Agreements. On such
direction from SEBL all the Stock Exchanges have accordingly inserted clause 49 in their Listing
Agreement, which contains the recommendations on Corporate Governance.

It may be noted 2 Committee, under the Chairmanship of Mr. N. R. Narayanmurthy, recommended
number of amendments in Clause 49 of the Listing Agreement. Presently, Clause 49 of the Listing
Agreement contains the provisions of Corporate Governance, based on Narayanmurthy Committee
Report.

Provisions of Clause 49 of Listing Agreement

Mandatory Requirements

Board of Directors: There should be an optimum combination of executive and non-executive directors,

with not less than 50% of the Board comprising of non-executive directors.

Further, in case company has a non-executive chairman, at least one-third (1/3%%) of the Board should

comprise of indépendent directors; and in case company has an executive chairman, at least half (1/2) of

the Board should comprise of independent directors. If the Non Executive Chairman is a promoter or is
related to promoters OT persons occupying management positions at the Board Level or at one level
below the Board, at least half of the Board should consist of Independent Directors.

The gap between resignation/ removal of an Independent Director and appointment of another

Independent Director shall not exceed 180 days. However this position would not apply in case the

Company fulfills the minimum requirement of Independent Directors in its Board ie. 1/3<or1 /2 as the

case may be, even without filing the casual vacancy created by such resignation / removal.

The minimum age for Independent Directors shall be 21 years.

Here, 'independent directors' means a non-executive director who:

(a) Apart from receiving directors' remuneration, does not have any other material pecuniary
relationship or transaction with the company, its promoters its senior management or its holding
company, its subsidiaries and associates which may affect the independence of the director.

(b) is not related to the promoters or persons occupying management positions at the Board level or at
one level below the Board.

(¢) has notbeenan executive of the company in the immediate preceding 3 Financial years.

(d) is not a partner or an executive or was not a partner or an executive during preceding 3 Financial
years of the statutory audit firm, internal audit firm, legal firm or consulting firm that have material
association with the company. (The term 'naterial association' has been used for legal or consulting
firm).

(e) is not a material supplier, service provider or customer or a lessor or lessee of the company, which
may affect independence of the director.

(f) is not owning 29 or more of the voting shares (i.e. equity shares) of the company.

It may be noted that an institutional director (i.e. nominee director), whether of investing institution
or lending institution, shall be deemed to be an independent director.

Board Procedure: There shall be at least four Board Meetings a year. The time between two successive

Board Meetings can be a maximum of four months.

Following information must be placed before the Board of Directors: P K SIKDAR'S ADVANCE LEARNING
(i) Annual operating plans and budget, 2?(8&??:‘—_";(’)’0%%5

(u) @arterly results for~ the company, . M- 98301 65501

(iii) Minutes of the meetings of Committee of Directors, Web: www.pksal.com

(iv) The information on recruitment and remuneration of senior officers,
(v) Show Cause, demand, prosecution and penalty notices,
(vi) Any material default in financial obligations to and by the company,
(vii) Details of any joint venture or collaboration agreement,
(viii) Significant labour problems and their proposed solutions,
(ix) Sale of material nature, of investments, subsidiaries, assets, which is not in normal course of
business,
(x) Non compliance of any regulatory, statutory or listing requirements.
A director of a Company shall not be a Member in more than ten committees of directors across all
companies in which he is a director. Further, a director of a company shall not be a Chairman of more
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than five committees of directors (i.e. in the committees in which he is a member) across all companies in
which he is a director. It may be noted that membership/ chairmanship of committee of directors of
private, foreign and Section 25 companies shall be excluded for the above purpose. Further,
membership/ chairmanship only of Audit Committee and Shareholders' Grievance Committee shall be
considered for the above purpose.

Audit Committee of Directors: All listed companies shall constitute a Committee of Directors to be
known as 'Audit Committee of Directors’ to look into accounting, financial and audit aspects of a
company.

Audit Committee of Directors shall consist of at least three directors, out of which at least 2/3 shall be
independent directors. All members of Audit Committee shall be financially literate and at least one
member shall have accounting or related financial management expertise. The Chairman of the Audit
Committee shall be an independent director and he shall present himself at the AGM to answer the
shareholders' queries.

Audit Committee shall meet at least 4 times in a year and not more than 4 months shall elapse between 2
consecutive meetings.

The quorum of the meetings of the Audit Committee of Directors shall be either two members or 1/3 of
the members, whichever is higher and minimum of two independent directors.

The Company Secretary of the Company shall act as the Secretary to the Audit Committee.

The Audit Committee shall review information relating to financial statements, management discussion
and analysis of financial condition and results of operations, risk management report, internal control
weaknesses report issued by statutory auditors.

A Statement of all transactions with related parties shall be placed before Audit Committee for its
approval.

Remuneration of Directors: The remuneration of non-executive directors shall be decided by the Board
of Directors and shall require previous approval of shareholders in General Meeting. However such
approval of shareholders is not required for payment of sitting fees.

Further, the Company shall make certain specified disclosures on the remuneration of directors in the
Corporate Governance Section of the Annual Report of the Company.

Management Discussion and Analysis Report: A report to be known as ‘Management Discussion and
Analysis Report' shall form part of the Directors' Report. This report shall contain the discussion on the
following matters:

(i) Industry structure and developments; P.K.SIKDAR'S ADVANCE LEARNING
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(v) Risk and concerns;

(vi) Internal control systems and their adequacy;

(vii) Financial performance with respect to operational performance;

(viii) Developments in Human Resources/Industrial Relations.

Shareholders: The shareholders shall be provided with the following information about a person who is
proposed to be appointed as the new director or re-appointed as the director of the company:

(i) A brief resume of the director;

(i) Nature of his expertise in specific functional areas; and

(iii) Names of the companies where he is already a director.

Further, a Committee of Directors to be known as 'Shareholders/Investors Grievance Committee of
Directors' shall be formed to look into the various complaints of the investors like transfer of shares, non-
receipt of annual accounts, non-receipt of declared dividend, etc. The Committee shall be headed by (i.e.
the Chairman should be) a non-executive director.

Report on Corporate Governance: There shall be a separate section on Corporate Governance in the
Annual Report (Directors' Report) of a Company with detailed compliance report on Corporate
Governance. Non-compliance of any mandatory requirements with reasons thereof and the extent to
which the non-mandatory requirements have been adopted should be specifically highlighted.
Compliance: The Company shall arrange to obtain a certificate, from the Statutory Auditors of the
Company / practicing CS, regarding compliance of conditions of corporate governance as stipulated in
Clause 49 of Listing Agreement and annex the certificate with the Directors' Report, which is sent
annually to alt the shareholders of the company. A copy of the said certificate shall also be sent to all the
Stock Exchanges, where securities of the Company are listed, along with the Annual Report filed by the
Company.

Quarterly Compliance Report: The Company shall submit a quarterly compliance report, in the
prescribed format, to the Stock Exchanges within 15 days from the close of each quarter. The report shall
be signed either by the compliance officer or Chief Executive Officer (CEO) of the company.

Code of Conduct: A code of conduct for all Board members and senior management of the company shall
be laid down by the Board and the same should be posted on the website of the company. The Board
members and senior management personnel shall annually affirm compliance with the Code. A
declaration to this effect signed by the CEO shall form part of the Annual Report.

Certification: The CEO and Chief Financial Officer (CFO) shall certify the review of the Balance Sheet
and Profit and Loss Account of the company.
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Holding and Subsidiary Company: At least one Independent Director on the Board of Directors of the
Holding Company shall be a director on the Board of Directors of a Material Unlisted Indian Subsidiary
Company. The term 'Material Unlisted Indian Subsidiary Company' means a subsidiary incorporated in
India, whose turnover or net worth exceeds 20% of the consolidated turnover and net worth respectively,
of the Listed Holding Company and its subsidiaries in the immediately preceding accounting year.
The Audit Committee of the Listed Holding Company shall also review the financial statements, in
particular, the investments made by the Unlisted Subsidiary Company.
The Minutes of the Board Meetings of the Unlisted Subsidiary Company shall be placed at the Board
Meeting of the Listed Holding Company.
The management of Material Unlisted Subsidiary Company shall periodically bring to the attention of the
Board of Directors of the Listed Holding Company, a statement of all significant transacticns and
arrangements entered into by it. Here the term ‘significant transactions' means any single transaction
which exceeds 10% of the total revenues or total expenses or total assets or total liabilities, as the case may
be, of the Material Unlisted Subsidiary for the immediately preceding accounting year.
Non-Mandatory Requirements
Remuneration Committee of Directors: The Board of Directors of a listed company may constitute a
'Remuneration Committee of Directors' to determine the company's policy on remuneration package of
the executive directors of the company.
The Remuneration Committee of Directors shall comprise of at least three directors, all of whom shall be
non-executive directors. The Chairman of the Remuneration Committee of Directors shall be an
independent director, who shall present himself at the AGM to answer the shareholders’ queries.
The quorum of the meetings of the Remuneration Committee of Directors shall be all the members of the
Committee. :
Whistle Blower Policy: The Company may establish a mechanism for employees, to report to the
management, concerns about unethical behaviour, actual or suspected fraud or violation of the
company's Code of Conduct or ethics policy. This mechanism could also provide for adequate safeguards
against victimisation of employees who avail of the mechanism and also provide for direct access to the
Chairman of the Audit Committee in exceptional cases. Once established, the existence of the mechanism
may be appropriately communicated within the organisation.
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(5 Corporate Laws

Topic: Competition Act, 2002

ICWALI - Group III (New Syllabus)

. 1. Define the following =

(a) Agrecment

(p) Cartel

() Consurmer

(d) Enterprise

() FPerson

Statutory authority

Ans. (@) A greement (Sec. 2(b)} .

- Agreement’ includes any arrangement or wnderstanding or action i concert,

(i) whether or not such arcangement, understanding or action is formal or in

writing; or

(ii) whether or not such arrangement, uanderstanding or action is intended to be

enforceable by legal proceedings-

The element of mutuality is, however, inherent jin the word agreement. Thus, a
ere direction or recommendation by one party in circumstances which do not
arrant the acceptance of any obligation (whether legal or moral) by the other party
nnot constitute an arrangement.

(&) Cartel [Section 2(a)]

It includes an association of producers, sellers, distributors, traders or service-
oviders who, by agreement amongst themselves, limit, control or attempt to
ntrol the production, distribution, sale ox price of, or, trade in goods or provision of
rvices.

(¢) Consumer {Section 2()}

-Consumer’ Ieans any person who :

() buys any goods for a consideration which has been paid or promised or
partly paid and partly promised of under any system of deferred
payment and includes any user of such goods other than the person who
buys such goods for consideration paid or promised or partly paid or
partly promised, or under any system of deferred payment when such
use is mzde with the approval of such person, whether such purchase of
goods is for resale or for any commercial purpose or for personal use;

(ii) hires or avails of any services for a consideration which has been paid or
promised- or partly paid and partly promised, or ander any system of
deterred payment and inciudes any beneticiary of such services other
than the person who hires or avails of the services for consideration paid
or promised or partly paid or partly promised orx under any system of
deferred payment, when such services are availed of with the approval
of first mentioned person, whether such hiring or availing of services is
for any commercial purpose or for personal use.

(d) Enterprise [Section 2(h)]

‘Enterprise’ means a person or-a department of the Government who or which is,
or has been engaged in any activity, relating to the production, storage, supply.
distribution, acquisition or control of articles or goods, or the provision of services, of
any kind, or in investment, or in the business of acquiring. holding. underwriting or
dealing with shares, debentures or other securities of any other body corporate,
either direct or through one or more of its units or divisions or subsidiaries, whether
such unit or division of subsidiary is located at the same place where the enterprise is
located or at a different place or at different places, but does not include any activity
of the Government relatable to the sovereign functions of the Government mchading
all activities carried on by the departments of the Central Government dealing with
atomic energy, currency, defence and space.

Explanation : For the purposes of this clause,

(a) “activity” includes profession or occupation.

b) “article” includes a new acticle and “service” includes a new service.

(c) “unit” or “division”, in relation to an enterprnse includes.

() a plant or factory established for the production, storage, supply.,
distribution, acquisition or control of any article or goods;

(ji) any branch of office established for the provision of any service.

(¢) Persom [Section 2(1)]

As per clause (1) of Section 2, the expression ‘person’ includes :

(£) an individual;

(i) a Hindu undivided family;

(iii) a company:
(iv) a firm;

(@) an association of persons or a body of individuals whether incorporated

or not in India or outside India;
(vi) any corporation established by or under any Central, State or Provincial
Act or a Goverrnunent company as defined in Section 67 of the Companies
Act, 1956;
(vii) any body corporate incorporated by or under the laws of a country
ocutside India;
(viii) a co-operative society registered under any law relating to co-operative
societies;
(ix) a local authority:;

(x) every artificial juridical person not filling within any of the preceding

sub-clauses;
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(f) Statutory Authority [Section 2 (w)]

) Sta.tutory Anuthority” means any authority, board, corporation, council, institute,
;ruv?rsley or any other body corporate, established by or under any Central, State or
p:gz;:;f:ra‘lo?ct for f_he purposesk:f regulating production or supply of goods or

any services or markets therefor 2 i
provision of any « or any matter cornected therewith or
Q.2. What do you mean by anti-competition agreements?
Ans. Anti-competitive Agreements (Section 3)

Section 3 provides that no enterprise or person shall enter into any agree i
respect of produgnon, supply, distribution, storage, acquisition or congrolg;f gx:c?crllst ::;
provision o.f services, which causes or is likely to cause an appreciable adverse effecé
on competition within India. This rule applies to association of enterprises and
association of persons while entering into any such agreement [Section 3 (1)].

Agreernent void. Any agreement entered into in contravention of the provisions
contained in Section 3(1) shall ke void [Section 3(2)].

hjg‘ldverse effect on competition. Any agreerent entered into between competitors,
w. ——

(a) directly or indirectly determines, purchase or sale prices;

(b) '!imits or controls production, supply, markets, technical development,
investment or provision of services;

(¢) shares the market or source of _roduction or provision of services by way of
allocation of geogra_p_hica.] area of market, or type of goods or services, or
number of customers in the market or any other similar way;

(d) directly or indirectly results in bid rigging or collusive bidding, shall be
presumed to have an appreciable adverse effect on competition.

‘Bid rzgg-zng’. means any agreement, between enterprises or persons referred to
abov_e engagsad. in identical or similar production or trading of goods or provision of
services, Wthh~ has the effect of eliminating or reducing competition for bids or
adversely affecting or manipulating the process for bidding.

Arx' agreemernt which causes or is likely to cause an appreciable adverse effect on
competition, includes the following agreements also:

(@) te-in arrangement;

(&) exclusive supply agreement;

{c) exclusive distribution agreement;

(d) refusal to deal;

(e) resale price maintenance.

T.'ie.-in arrangements include any agreement requiring a purchaser of goods, as a
condition of such purchase, to purchase some other goods. For example, requiring a
purchaser of scooter to purchase helmet also. Likewise, refusing to give a gas
connection unless the buyer purchases gas stove also.

Exclusx:ve supply agreement includes any agreement restricting in any manner the
purchaser in the course of his trade from acquiring or otherwise dealing in any goods
other than those the seller or any other person. For example insisting that a dealer of
BPL products will not deal in Samsung or LG products.

Exclusive distribution agreement includes any a reement to limit, restrict or

8T Y ag
withhold the output or supply of any goods or allocate any area or market for the
disposal or sale of the goods. In other words, dealer is not allowed to distribute his
products in an area other than the one allotted to him.

Refusal to deal includes any agreement which restricts, or is likely to restrict, by
any method the persons or classes of persons to whom goods are sold or from whom
goods are bought.

Resale price maintenance includes any agreement to sell goods on condition that
the prices to be charged on the resale by the purchaser shall be the prices stipulated
by the seller unless it is clearly stated that prices lower than those prices mnay be
charged [Section 3(4)]-

Factors which cause adverse effect ort competition

The Commission shall, while determining whether an agreement has an
appreciable adverse effect on competition under Section 3, have due regard to all or
any of the following factors, namely:

(a) creation of barriers to new entrants in the market;

(b) driving existing competitors out of the market;

(c¢) foreclosure of competition by hindering entry into the market;

(d) accrual of benefits to consumers;

(e) improvements in production or distribution of goods or provision of

services;

(f) promotion of technical, scientific and economic development by means of
production or distribution of goods or provision of services [Section 19(3)]-

Exemption for Copyrights, Patents, Exporis, etc.

The provisions relating to anti-competitive agreements, as contained in Section 3
and discussed in the aforesaid paragraphs, do not apply to:

(i) the right of any person to restrain any infringement of, or to impose
reasonable conditions, as may be necessary for protecting any of his rights
which have been or may be conferred upon him under—

(@) ‘copyright’ under the Copyright Act, 1957;

by ‘patent’ or rexclusive right’ granted under the Patents Act, 1970;

() ‘design’ registered under the Designs Act, 2000;

) ‘layout-design’ registered under the Semi-conductor Integrated Circuits
Layout Design Act, 2000;

(i7) the right of any person to export goods from India to the extent to which the
agreement relates exclusively to the production, supply, distribution or
control of goods ox provision of services for such export [Section 3(5)).

Q. 3. What do you mean by ‘Dominant Position” ?

Ans. Prohibition of abuse of dominant position (Section 4)

Section 4 prohibits abuse of dominant position by any enterprise [Section 4(1)]
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Meaning of Dominant Position

Dominant position means a position of strength, enjoyed by an enterprise, in the
relevant market, whether in India or outside India, which enables it to:

(i) operate independently of competitive forces prevailing in the relevant

market; or

(ii) affectits competitors or consumers or the relevant market in its favour.

According to Section 4, there shall be an abuse of dominant positiorn. if an enterprise—

(a) directly or indirectly, imposes unfair or discrioninatory—

() condition in purchase or sale of goods or services; or
(if) ‘price in purchase or sale (including predatory price) of goods or service;
or

(b) limits or restricts—

(i) production of goods or provision of services or market therefor; or
(i) technical or scientific development relating to goods or services to the
prejudice of conswners; or

(c) indulges in practice or practices resulting in denial of market access; Or

(d) makes conclusion of contracts subject to acceptance by other parties of

supplementary obligations which, by their nature or according to
commercial usage, have no connection with the subject of such contracts; or

() uses its dominant position in one relevant market to enter into, or protect,

other relevant market.

Q. 4. What do you mean by Combination 2 What are the procedures for its
investigation?

Ans. Combinations

Meaning of Combination (Section 5)

The acquisition of one or more enterprises by one or more persons or mervger or
amalgamatior: of enterprises shall be treated as ‘combination” of such ertterprises and persons
or enterprises in following cases:

Acquisition By Large Enterprises—ANYy acquisition where the parties to the
acquisition, being the acquirer and the enterprise, whose control, shares, voting
rights or assets have been acquired or are being acquired jointly have, (a) either, in
India, the assets of the value of more than rupees one thousand crores or turnover more
than rupees three thousand crores; or (b) in India or outside India, in aggregate, the
assets of the value of more than five hundred miillion US dollars or tursiover more than
fifteen hundred million US dollars; will be ‘combination’. [Section 5 (2) (H)- Thus, if after
acquisition, the joint assets tumover reach or cross the aforesaid limits, it will be
‘combination’. Of course, if acquirer already had those assets or turnover, any further
acquisition will be ‘combination’.

Acquisition By Group—Any acquisition where the group, to which the enterprise
whose control, shares, assets or voting rights have been acquired or are being
acquired, would be belong referred to as CCI of India (or just CCI or Commission)
and the fee which may be determined, by regulations, disclosing the details of the
proposed combination, within 7 days of —

(a) approval of the proposal relating to merger or amalgamation referred to in
Section 5(c), by the Board of Directors of the enterprises concerned with such
merger or amalgamation, as the case may be;

(b) execution of any agreement or other document for acquisition referred to in

Section 5(a) or acquiring of control referred to in Section 5(b) [Section 6(2)].

The Commission shall, after receipt of notice, deal with such notice in accordance
with the provisions contained in Sections 29, 30 and 31 [Section 6(3)]. These Sections
deal with (i) Procedure for investigation of combinations (Section 29), inquiry into
disclosures (Section 30), and orders of the Commission on certain combinations
(Section 31).

The provisions of Section 6 shall not apply to share subscription or financing
facility or any acquisition, by a public financial institution, foreign institutional
investor, bank or venture capital fund, pursuant to any covenant of a loan agreement
or investment agreement [Section 6(4)1

The public fintancial institution, foreign institutional investor bank or venture
capital fund, shall, within seven days from the date of the acguisition, file, in form as
may be specified by regulations, with the Comumnission the details of the acquisition
including the details of control, the circumstances for exercise of such control and the
consequences of default arising out of such loan agreement or investment agreement,
as the case may be [Section 6(3)]-

Procedure for investigation of combinations (Section 29)

Issue of notice. Where the Commission is of the opinion that a combination is
likely to cause, or has caused, an appreciable adverse effect on competition within the
refevant market in India, it shall issue a notice to show cause to the parties to
combination. The notice shall call upon the parties to respond within 30 days of the
receipt of the notice, as to why investigation in respect of such combination should
not be conducted [Section 29(1)).

The Commission, if it is prima facie of the opinion that the combination has, or is
likely to have, an appreciable adverse effect on competition, it shall, within 7 working
days from the date of receipt of the response of the parties to the combination, direct
parties to the said combination to publish details of the combination within 10
working days of such direction [Section 29 (2)].

Written objectiorns. The Commission may jinvite any persomn or member of the
public, affected or likely to be affected by the said combination, to file his written
objections, if any, pefore the Commission within 13 working days from the date on
which the details of the combination were published [Section 29(3)].

Additional information. The Comumission may, within 15 working days from the
expiry of the period of 15 days, call for such additional or other information as it mnay
deern fit from the parties to the combination {Section 29(4)}]. The information called
for by the Commission shall be furnished by the parties within 15 days from the
expiry of the period specified in Section 29(4) [Section 29()1.

After receipt of all information and within a period of 45 working days from the
expiry of the period specified in Section 29(5), the Commission shall proceed to deal
with the case in accordance wiith the provisions contained in Section 31 [Section

25(6)1-



P.K.SIKDAR'S ADVANCE LEARNING
23 C, EKDALIA PLACE
KOLKATA - 700019
M: 988301 65501
Web: www oksal.com 4.

Q. 5. What is the composition of Competition Commission ?

Competition Commission of India

Ans. Establishment of Commission (Section 7)

With effect from such data as the Central Governument may appoint, there shall
be established for the purposes of this Act, a Commission to be called the
“Competition Commission of India’ (hereinafter called ‘Commission’ or CCI)
[Section 7(1)].

The Central Governument has, in exercise of the aforesaid powers established
w.e.f. 14th October 2003, the Competition Commission of India having its head office
at New Delhi { Vide Notification No. SO1198(E) dtd. 14.10.2003].

Corporate Body. The Commission shall be a body corporate by the name
‘Competition Commission of India” having perpetual succession and a cormmon seal.
It shall have power to acquire, hold and dispose of property. both mowvable and
immovable, and to contract and shall, by its name, sue or be sued [Section 720

Offices. The head office of the Comumission shall be at such place as the Central
Government may decide from time to time [Section 7(3)].

The Commission may establish offices at other places in India [Section 7(4)].
Composition of Commission (Section 8)

The Coounidssion shall consist of a Chairperson and not less than 2 and not more
than 10 other Members to be appointed by the Central Govermnment. However,
during the fist year of the establishment of the Commission, the Central Governument
shall appoint the Chairperson and only one Member [Section 8(1)].

Quealifications : The Chairperson and every other Member shall be the persons of
ability, integrity and standing, who: -

(a) are, or have been, or are qualified to be, a judge of a High Court; or

(¢) have special knowledge of, and professional experience of not less than 15
years in intermational trade, economics, business, commerce, law, finance,
accountancy, management, industry, public fairs, administration or in any
other matter which, in the opinion of the Central Government, may be useful
to the Commission [Section 8(2)].

The Chairperson and other Members shall be whole-time Members [Section 8(3)].

Q. 6. What are the Powers and Functions of the Competition Commission ?

Ans. Powers and Functions of Commission

With a view to perform the duties enumerated under Section 18, the Comuission
has been charged with certain obligations and conferred with certain powers. These
obligations and powers are as follows:

1. Inquiry into certain agreerments (Section 19)

The Commission may inquire into any alleged contravention of the provisions
contained in Section 3(1) or 4(1) either on its own motion or on:

(@) receipt of a complaint from any person, consumer or their association or

trade association; or

() a reference made to it by the Central Government or a State Government or a

statutorv authority [Section 19(1)1.
. 2. Inquiry whether an enterprise enjoys dominant positiorn

The Commission shall, while inquiring whether an enterprise enjoys a dominant

position or not under Section 4, have due regard to all or any of the following factors,
namely:

(a) market share of the enterprise;

(b) size and resources of the enterprise;

(c) size and importance of the competitors;

(d) economic power of the enterprise including commercial advantages over
competitors;

(e) wvertical integration of the enterprises or sale or service network of such
enterprises;

(H dependence of consumers on the enterprise;

(g) monopoly or dominant position whether acquired as a result of any statute
or by virtue of being a Government company or a public sector undertaking
or otherwise;

(h) entry barriers including barriers such as regulatory barriers, financial risk,
high capital cost of entry, marketing entry barriers, technical entry barriers,
economies of scale, high cost of substitutable goods or service for
consumers;

() countervailing buying power;

() market structure and size of market;

(k) social obligations and social costs;

) relative advantage by way of contribution to the economic development, by
the enterprise enjoying a dominant position having or likely to have
appreciable adverse effect on competition;

(7m1) any other factor which the Commission may consider relevant for the
inguiry [Section 19(4)].

3. Inqguiry into combination by Commissiorn (Section 20)

Inquiry into acquisition, control and combination. The Commission may, upon its
own knowledge or information relating to acquisition referred to in Section.S(a) or
acquiring of control or merger or amalgamation referred to in Section 5(¢), inquire
into whether such a combination has caused or is likely to cause an appreciable
adverse effect on corapetition in India.

The Commission shall not initiate any inguiry under this sub-section after f:.hc
expiry of one year from the date on which such combination has taken effect [Section
20(1)])-

4. Power to grant intevirm relicf (Section 33)

Section 33 empowers the Commission to grant interim relief by way of
temporary injunctions.

Where during an inquiry before the Comumission, it is proved to the satisfaction

of the Commission, by affidavit or otherwise that an act in contravention of S-egtion
3(1), or Section 4(1) or Section 5 has been committed and continues to be committed
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or that such act is about to be committed, the Commission may grant a temnporarcy
njunction restraining any party from carrying on such act until the conclusion of
such inquiry or until further orders, without giving notice to the opposite party.
where it seems necessary ISection 33(1)].

5. Power to award compensation (Section 34)

Without prejudice to any other provisions contained in this Act any person may
make an application to the Commission for an order for the recovery of
compensation from any enterprise for any loss oY damage shown to have been
suffered by such person as a result of any contravention of the provisions of Chapter
I (Sections 3 to 6), having been committed by such enterprise [Section 34(1))-

The Commission may., after an inquiry, made into the allegations mentoned in
the application made under sub-section (1) pass an order directing the enterprise to
make payment to the applicant, of the amount determined by has realisable from the
enterprise as compensation for the loss or damage caused to the applicant as a result
of any contravention of the provisions of Chapter IT having been corrunitted by such
entexrprise Section 34(2)].

Where any loss or damage referred to in sub-section 1) is caused to numerous
persons having the same interest, one or Mmore of such persons with the permission of
the Commission, make an application for and on behalf of offer for the benefit of the
persons so interested. Thereupon, the provisions of Rule 5 of Order 1 of the First
Schedule to the Code of Civil Procedure, 1908, shall apply subject to the modification
that every reference therein to a suit or decree shall be construed as a reference to the
application pefore the Commission and the order of the Commission thereon {Section
34(3)})-

The Commission shall, on receipt of a notice or upon receipt of a reference under
Section 6(2), inquire whether a combination referred to in that notice or referénce has
caused or is likely to cause an appreciable adverse effect on competition in India
(Section 2021

. Factors having effect on combination. For the purposes of determining whether a
combination would have the effect of or is likely to have an appreciable adverse
effect on competition in the relevant market, the Commission shall have due regard
to all or any of the following factors, namely:

(a) actual arc pobential level of competidon through imports in the market;

(b) extent of barriers to entry to the market;

©) level of combination in the market;

(d) degree of countervailing power in the market;

(e) likelihood that the combination would result in the parties to the
combination being able to significantly and sustainably increase prices or
profit margins;

(H extentof effective competition likely to sustain in a market;

(g) extemnt to which substitutes are available or are likely to be available in the
market;

() market share, in the relevant market of the persons Or enterprise in a
combination, individually and as a combination;

(€3] likelihood that the combination would result in the removal of a vigorous
and effective competitor or competitors in market;

() nature and extent of vertical integration in the market;

(k) possibility of a failing business;

() mnature and extent of innovatgon; X

(r11) relative advantage by way of contribution in the econormic development by

way of combination having or likely to have appreciable adverse effect on
competition;

(1) whether the benefits of the combination outweigh the adverse impact of the

combination, if any [Section 20(4)]-

Q. 7. What orders can be passed by Competition Commission after inquiry ?
(Sec. 27).

Ans. Orders by Commission after inquiry into agreements or abuse of
dominant position (Section 27)

Orders by Comonissiorn: Where after inquiry the Commission finds that any
agreement or action of an enterprise in a dominant position, is in contravention of
Section 3 or Section 4, it may pass all ox any of the following orders, namely:

(a) direct any enterprise or association of enterprises or pexrson or association of
persons. involved in such agreement, Or abuse of dominant position, to
discontinue and not to re-enter such agreement or discontinue such abuse of
dominant position;

() impose such penalty. as it may deem fit which shall be not more than 10 per
cent of the average of the turnover for the three preceding financial years
upon each of such person or enterprises which are parties to such
agreements or abuse. Floweaever, where any agreement referred to in Section 3
(.e., any anti-competitive agreement) has been entered into by any cartel, the
Commission shall impose upon each producer, seller, distributor, trader or
service provider included in that cartel, a penalty equivalent to three times of
the amount of profits made out of such agreement by the cartel or ten per
cent of the average of the turnover of the cartel for the last preceding three
financial years, whichever is higher;

{c) award compensation to parties in accordance with the provisions contained
in Section 34,

(d) direct that the agreements shall stand modified to the extent and in the
manner as may be specified in the order by the Comimisston:

(e) direct the enterprises concerned to abide by such other orders as the
Commission may pass and comply with the directions, including payment of
costs, if any; .

oH recommend to the Central Governument for the division of an enterprisc
enjoying dominant positionu

(¥) pass such other order as it may deem fit.

Q. 8. What do you mean by Competition Advocacy?

Ans. Competition Advocacy (Section 49)
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In formulating a policy on competition including review of laws related to
competition, the Central Government may make a reference to the Commission for
its opinion on possible effect of such policy on competition and on receipt of such a
reference, the Comunission, shall, within sixty days of making such reference, give its
opinion to the Central Governument, which may thereafter formulate the policy as it
deems fit. The opinion given by the Commission shall not be binding upon the
Central Government in formulating such policy. The Commission shall take suitable
measures, as may be prescribed, for the promotion of competition advocacy, creating
awareness and imparting training about competition issues (Section 49).
Q. 9. What are the powers of the Central Government under the Competition
Act? .
Ans. Powers of the Central Governmment
1. Power to Exempt (Section 54)

The Central Government is empowered to exempt from the application of this
Act, or any provision thereof, and for such period as it may specify in such
notification-——

(a) any class of enterprises if such exemption is nccessary in the interest of

security of the state or public interest;

() any practice or agreement arising out of and in accordance with any
obligation assumed by India under any treaty, agreement or convention with
any other country or countries;

(¢) any enterprise which performs a sovereign function on behalf of the Central
Government or a State Government.

However, in case an enterprise is engaged in any activity including the activity

relatable to the sovereign functions of the Govermment, the Central Government may
grant exemption only in respect of activity relatable to the sovereign functions.

2. Powers to Issue Directions (Section 55)

The Central Government is empowered under Section 55, after giving
opportunity of being heard, to issue directions to the Competition Commission with
respect to policy matters. It cannot, however, issue directions on technical and
administrative matters. As to whether a question is one of policy or not, the decision
of the Central Government shall be final.

3. Power to Supersede Commission (Section 56)
If at any timne the Central Goverrunent is of the opinion :

(a) that on account of circumstances beyond the control of the Comrnission, it is
unable to discharge the functions or perform the duties imposed on it by or
under the provisions of this Act; or

() that the Commission has presently made default in complying with any
direction given by the Central Covernment under this Act or in the discharge
of the functions or performance of the duties imposed on it by or under the
provisions of this Act and as a result if such default the financial position of
the Commission or the administration of the Commission has suffered; or

PO

(c) that circumstances exist which render it necessary ith the public interest so to

do; .
the Central Government may, by notification and for reasons to be specified therein,
supersede the Commission for such period, not exceeding six months, as may be
specified in the notificatior.

However, before issuing such notification, the Central Government shall give a

reasonable opportunity to the Commission to make representations against the
proposed supersession and shall consider representations, if any, of the Commission.

Consequences of Supersession
Upon the publication of a notification of supersession, Commiission:

(a) the Chairperson and other Members shall, as from the date of supersession,
vacate their offices as such;

(b) all the powers, functions and duties which may, by or under the provisions
of this Act, be exercised or discharged by or on behalf of provisions of the
Commission shall, until the Commission is reconstituted under sub-section
(3), be exercised or discharged by the Central Govermment or such authority
as the Central Government may specify in this behalf;

(c) all properties owned or controlled by the Commission shall, antil the
Commission is reconstituted under sub-section (3), vest in the Central
Government.

On or before the expiration of the period of supersession specified in the
notification issued under sub-section (1), the Central Government shall reconstitfute
the Commission by a fresh appointment of its Chairperson and other Members and
in such case any person who had vacated his office under clause (a) of sub-section (2)
shall not be deemed to be disqualified for reappointment.

The Central Government shall cause a notification issued under sub-section (1)
and a full report of any action taken under this section and the circumstances leading
to such actfdbn to be laid before each House of Parliament at the earliest.

|
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Meaning, contents and different forms of Articles of Association

Articles means the Articles of Association of a company as
(i) originally framed; OT
(ii) altered from time to time, )
as per the Companies Act, 1956 or any of the previous companies law.
he rules and regulations for the irnternal management of the affairs of
d with the object of carrying out the aims and

Though Arxticles are subordinate
dum, the

They are t
a company. They are prepare
objects of the Meporandum ©Of Association.
to the Memorandum, yet if there is any ambiguity in the Memoran
Articles may be used to explain it.
The scope of the Articles has been summed up by L
Railway Carriage and Jron Co. Ltd. v Riche,

pany are to be

The Articles govern the ways in which the objects of the com
carried out and can be framed and altered by the members. But they must
Keep within the lirmits marked out by the Memorandum and the Companies

Act.

Companies to have their own Articles (Sec. 26)

The following companies rmust have their own Articles, namely;
(z’) unlimited companies;
iy companies 1imited by guarantee;

¢i0) private:compa'hies limited by shares.

A public company need not have its own Articles.

ord Cairns, L.C. in Ashbury

Contents of Arxticles
Articles normally con tain provisions relatin
(i) calls on shares;
(i) lien on shares;.
(iii) forfeiture of shares;
(iv) ransfer of shares;
(v) transmission of shares:’
(vi) conversion of shares into stock;’
(vii) alteration of share capital;
(viiy payment of underwriting commission;
(Fx) general meetings and proceedings thereat;
(x) guorum, voting, poll and proxies;
(xi) directors, their appointrnent, remuneration, share qualification,
and proceedings of Board of directors;
(xii) issue of bonus shares; -
(xiid) audit committee.
Arxticles to be printed, signed, fvitnessed (Sec- 30)
The Articles shall
() be printed;
(i7) be divided into paragraphs; and
(iii) be sigried by each subscriber of the Memorandum who shall add his
address, description and occupation, if any:
(iv) include the name of each such witness, his address, description and
occupatdon, if any.
Adoption of Axticles (Sec. 28)
There are three alternative forms in which a public company may adoptArticles:

g to the following important matters:

powers

() it may adopt Table A in full;
(if) it may wholly exclude Table A and frame its own Articles in full;
(iif) it may partiy have its owmn Articles and adopt part of Table A.

Arxticles of Association V. Memorandum of Association

1. The Memorandurmn of Association lays down the constitution of the

company- It is the fundamental document containing the terms and

conditions on which the company is incorporated. 1t prescribes the area
beyond which the actions of the company cannot go. It lays down the
limit of the scope of the company- The Arcticles, on the other hand, are
merely bye-laws for the internal regulation of the company: They play.a
subsidiary role to the NMemorandurm. if, therefore, they conflict with the
Articles, the Memorandum will have the upper say. :

2. The articles may be referred to for explaining ambiguities but they cannot be used for
extending the scope of the Memorandum [Dr. Lakshmanaswami Mudaliar v. LIC]. If the
Articles deal -with a point about which the Memorandum is silent, it shall have to be seen
that it does not g0 beyond the scope of the Memorandum. Within the scope of the
Memorandum, the members may frame any regulations. If, therefore, what is given in the
Articles is beyond the scope of the company, it shall not be binding on the company as the

Articles can in no case supersede the Memorandum.
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Alleration of Articles

1.

2.

Companies have been given stafutory rights to alter their Articles of
Association. Any provision in the Articles making the Articles unalterable
is regarded as bad in law.
A company may, by passing a special resolutior, alter its Articles any time.
A copy of every special resolution altering the Articles shall be filed with
the Registrar within 30 days of its passing. Any alteration so made in the
Articles shall be as valid as if originally contained in the Articles (Sec. 31).
Note: A company may alter its Articles in any of the following ways:

(a) it may adopt new Articles:

(») it may add a new Article;

(¢) it may delete an Acrticle;

(d) it may amend an Article.

Restrictions or limitations on alteration of Articles

1.

The alteration must not be inconsistent or go beyond the provisions of the
Companies Act. For example, Articles of a public company cannot be
changed so as to reduce quorum of less than 5 members personally
present. If Articles are contrary to the provisions of any law, they will be
invalid Kinetic Engineering Lid. v. Sadhana Gadia

Articles must not conflict with the provisions of Memorandum. If they do,
they will be “wdtra vires’ and wholly void and inoperative. .

The alteration can be made only by a special resolution. The spelling and
grammatical errors in the Articles should also be rectified by passing a
special resolutiorn.

No alteration in the Articles can be made to convert a public company
into a private company without the approval of Certtral Government (Sec. 31).
A company is not prevented from altering its Articles even if such an
alteration would result in breach of some contract. The affected party may.
however, file a suit for damages for the breach of contract Southerrn
Foundaries Ltd. v. Shirlatww

Chidambaram Chettiar v. Krishna Iynger, LL.R. 33> Mad. 36.

The company secretary was appointed on a salary of Rs. 2,500 per month

6.

7.

8.

o.

10.

11,

under the terms of Articles of the company: He accepted the post on this
salary. Subsequently; the company altered its Articles reducing the salary
to Rs. 2,000 per month. Held, the company secretary did not succeed in
an action against the coimpany as any one dealing with the company
nst take the risk of the Articles ‘being altered.

Where compensation would not be an adequate remnedy. the Court may
restrain the company from altering its Articles.

The alteration cannot be made with retrospective effect. The Articles can
only operate from the date of alteration Pyare 1.a1 Sharma v. Managing
Director, J. K. Industries Lid.

The alteration must be made bona fide for the interest of the company as
a whole. If an alteration is bona fide and is made for the benefit of the
company as a whole, it is irrmraterial that it puts hardship on a minority.
It is for the company to decide whether the alteration is for the benefit of
the company as a whole. The alteration should be left to the discretion
of tlhe shareholders to adopt or drop the motion K.G. Khosla v. Rahu! G.
Kirloskar

Allen v. Gold Reefs of West Africa Ltd.

‘T'he Articles of a company gave lien to the company on all shares ‘not
Sreliy prid wup” for call moncy due to the company. Z was the only holder
of frelly paid shares. He owed money to the company for calls duc on ather
shares. After his death, the company altered the Articles so as to extend
the lien over his fully paid shares. Held, as the lien was for the benefit of
the company as a wlwole, the nlteration was valid, inspite of the fact that it
was with retrospective effect and to Z’'s disadvantage.

The alteration must not contain anything which is illegnl or against pireblic
policy. .

A alteration cannot increase a member’s liability in any way except with
11is written consent. But where the company is a <lub or association, the
Articles may be altered to provide for subscription or charges at a liigher
rate (Sec. 38).

The Articles cannof be altered so as to confer on the Board of Directors the
power to expel a member. Suclh a move is opposed to the basic principles
of company jurisprudence and is ultra vires the company.

The alteration must not cosnstitute a frawud on the niivrority”.

Legal and binding effects of Articles

The Memoranduam and Articles, when registered, bind a company and the
members thereof to the same extent as if they:

(i)

had been signed by the company and each member; and

{ii) contained covenants by thhe company and each member to observe all

The

the provisions of the Memorandurm and of the Arxticles (Sec. 36).

effect of these provisions is to constitute, through the Memorandurm and

the Articles of a comparty, & contract between each member and the company.

The

legal implications of these documents may be discussed as to how far

these documents bind:

1)
2)
)
“4)

1.

members to the company;

company to the members;

members inter se;

company to the outsiders.

Members bound to the company .

The Articles constitute a contract between each member and the company-
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Borland’s Tiustce v. Steel Bros & Co. Lta.
The Articles of a company provided that on the bankruptcy of a member

-his shares would be sold to another person and at a price fixed by the

directors. B, a shareholder became bankrupt. His trustee in bankruptcy
claimed that he was not bound by these provisions. Held, the Articles
were a personal contract between B and the company and his trustee were
bound.

But an alteration of the Memorandum or the Articles which requires a
member to take or subscribe for more sharcs or incrcase his Lability to
contribute. to the share capital of the company shall 7r.0¢ be binding on
him urnless he agrees in writing before or after the alteration (Sec. 38).

2. Company bound to the members
A company is bound to the members in the same way as members are
bourd to the company while obsercing and following the Acrticles.

(H A member has a right to .

(a) receive notice of general meetings;
(b5 receive dividend.

(i) A member can enforce Articles against the company. In Wood v. Odessa Waterworks Co. the Board
of directors recommended payment of dividend in kind by issuing debentures. The Articles
contained provision for payment of dividend. Held, payment means payment in cash and
the company was compelled to pay dividend in cash.

3. Memberxrs bound to each other

The Articles constitute a contract betweeéen each member and the company:
There is no contract between the individual members of the company.
The Articles do not. any the less, regulate their rights inter se (among
themselves). Such rights can only be eniforced through the company. No
member has, between himself and other members, any right beyond that
which the contract of the company goes. The leading case on the point is:

Rayfield v. Hands
The company’s Articles required a shareholder to inform the directors of
his intention fo transfer his shares in the company. The company’s Articles
also provided that the directors would take the said shares equally
between them at a _fair value. The directors refused to take the shares and
argued that the Articles did not impose any liability upon them. Feld,
the directors were compelled to take the shares. The Articles imposed an
obligation on them not as direcfors but as mermbers of the company.

4. Company not bound to the outsiders
The Articles bind the members to the company and the company to the
members. But neither of them is bound to an outsider to give effect to the
Articles. No Article can constitute a contract between the company and a
third person. The term an outsider implies a person who is not a member.
But a member may be an outsider. The leading case on the point is:
Eley v. Positive Govt. Security Life Ass. Co.,
The Articles of a company contained a clause that Eley should be the
solicitor of the company for life. He could be removed from office only for
misconduct. Eley accepted the assignment. In lieu of his professional
services rendered to the company, he was paid in cash and was also
allotted shares. By this way, he became a shareholder. After some time
the company dismissed him without alleging misconduct. Eley sued the
company for damages for breach of contract. Held, the company was not
liable as the Articles did not cornstitute any contract between the company
and outsider.

Doctrine of constructive notice

The Memorandum and the Articles of Association of every company arc
registered with the Registrar of Companies. The office of the Registrar is a
public office and consequently the Memorandum and the Articles become public
documents. They are open to inspection by anyone on payment of nominal fee.
This is known as constructive notice of Memorandum and Articles. It is the
duty of every person dealing with the company to inspect these documents
and ensure that it is in the powers of the company to enter into the proposed
contract. But whether he actually reads them or not, it will be presunzed that he
has read themm.

The doctrine of constructive notice of the Memorandum and the Articles is
not a positive doctrine but a negative one. It cannot operate against the company.
It operates only against an outsider dealing with the company. It prevents him
from alleging that he did not know the contents of the Memorandum and the
Arxticles.

Kotla Venkataswamy v. C. Rammurthi

Fhe Articles of Association of a company included a clause that all documents
and deeds of the company shall be signed by the managing director, the
secretary and a working director on behalf of the company. A mortgage deed
was signed by the secretary and a working director only. Held, the mortgage
was invalid in spite of the fact that the plaintiff acted in good faith and the
money was utilised for the company. The mortgagee should have consulted
the Articles before executing the mortgage deed.

Doctrine of indoor management

The ricle in Royal British Bank implies that the ocutsiders dealing with the
company are entitled to assume that as far as the internal proceedings of the
company are concerned, everything has been regularly done. They are presumed to
have read these documents and to ensuve that the proposed dealing is not
inconsistent therewith. They are not bound to do more. They need not inquire
into the regularity of the intermal proceedings. They can presume that all is
being done regularly. This limitation of the doctrine of constructive notice is

known as:
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(7) the doctrine of indoor management, or
(b) the rule in Royal British Bank v. Turquand, or
(c) just Turguand rule.

Royal British Bank v. Turquand,
The directors of a banking company borrowed a sum of rnoney from Turquand.
The company’s Articles provided that the directors could ‘borrow money on
bonds provided they were authorised by a resolution passed by the shareholders
at a general meeting of the company. No such required resolution authorising the
loan was passed by the company. Held, Turquand could recover the amount of
the bond from the company on the ground that he could presumne that the necessary
resolutiorn must have been passed. .
The rule is based on convehience in business relations:
Firstly. the Memorandum and the Articles are public documents. They are
open to publi¢ inspection but the details of internal procedure are not thus
open to public inspection. Hence an outsider “is prest;tméd to know the consti-
tution of a company but not what may or may not have taken place within the
doors that are closed to hinm.” |
Secondly, the lot of creditors of a limited company is not a particularly happy
one. It would be unhappier still if the company could escape liability by
denying the authority of the officials to act on its behalf. -
Exceptions to indoor management (i.e., cases when an outsider shall not be
protected in-his dealings with the company). . {
The doctrine of indoor management does not apply in the following cases:
1. Knowledge of irregularity ’ ‘
The person contracting may in some cases be hirself a part of the internal
procedure, so he cannot claim the benefit under the rule of indoor manage-
ment. ' ’
Devi Ditta Mal v Standard Bank of India, A.J.R.
A transfer of shares was approved by two directors, one of whom within
the knowledge of the transferor was disqualified by reason of being the
transferee himself. The other was never validly appointed. Held, the transfer
was ineffective.
Howard v. Patent Ivory Co.
The directors of a company could borrow upto £ 1,000 without the sanction
of members in general meeting. The directors themselves gave funds to
the company an amount in excess of the borrowing powers. Fleld, the
directors had the nptice of the internal irregularity and the company was
liable to them anly for £ 1,000. ) :
2. Negligence
A person dealing with a company cannotbe protected under ‘the Turquand
rule’ if he behaves negligently. Suspicion showld arise:

(@) where an officer apparently acts outside the scope of His"authority;
(b) where the plaintiff accepted a.transfer of a company’s properiy Sfrom its
accountant.

Anand Bihari Lal v. Dinshaw & Co. ALR.
The plaintiff, Anand Bihari Lal, accepted a transfer of company’s property
from its accountant. Held, the transfer was void as such a transaction was
apparently beyond the scope of the accountant’s authority. The plaintiff
should have seen the power of attorney executed in favour of the accountant
by the company:.

3. Forgery
The Tirguand rule has never been extended to cover a complete forgery: It
is quite true that persons dealing with limited liability companies are not
bound to inquire into their, indoor management. This doctrine which is
well-established, applies to irregularities which otherwise might affect a
genuine transaction. It cannot apply to a fargery. The leading case on the
point is: ' —
Ruben v. Great Fingall Cansolidated Co.
The Secretary of a company issued a share rertificate under the company’s
seal with his own signature and the signature of a director which was
forged by him. Held, the share certificate was not binding on the company.

However, If an officer of a company acts fraudulently under his ostensible
authority on behalf of the company, the company is liable for his fraudulent
act.

Official Ligquidator v. Commissioner of Police (1969)

A company borrowed money on a document executed by the Managing
Director. To comply with the requirements of the Articles, the Managing
Director forged the signatures of other directors. Held, the company was
liable to pay.

N
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Meetings may, broadly. be classified as:

1.

2.

Shareholders’ meeting or general meeting

(a) Statutory meeting (Sec. 165)

(F) Annual general meeting (Sec- 166)

() Extraordinary general meeting (Sec. 169)

Class meetings, ©iz., meecting of deboenturcholders, preference share-
holders

3. Board Meetings (Sec. 285)

Statutory meeting (Sec. 165)

1.

Companies required to hold meeting
(a) A company limited by shares; and
(b) a company limited by guarantee and having a share capital:
shall hold its first general meeting of the members which is known
as the ‘statutory meeting.’ ‘Suich a meeting ™may be called within a
period of:
() rot less than 1 month,
(if) not more than 6 months,
from the date the company is erttitled to cormmence business.
Contents of the statutory report
The Board of 12irectors shall forward a report, cailed the ‘statutory report’,
to every member of the company at least 21 days before the date of the

meeting. The statutory report corntains the following matters:

(a) Total shares allotted
The total number of shares allotted distinguishing:
() shares allotted as fully or partly paid-up otherwise thamn in cash,
and;
(id) in case of partly paid-up shares, the extent to which they are so
paid up; and
(i) in either case, the consideration for which they have been allotted;

(b) Cash received
’ The total amount of cash received by the company in respect of all
shares allotted;
(c) Summary of receipts and payments
A summary of thereceipts and of the paymients made upto a date within
7 days of the report;
(d) Directors and auditors
The names, addresses and occupations of the directors, auditors and
manager and secretary, and the changes which have taken place in such
names, €fc., since the date of the incorporation of the company:
(e} Contracts
The particulars of any contract which is to be submitted to the meeting
for its approval or modification;
(P Underwriting contract
the extent to which any underwriting contract has not been carried out
and the reasons therefor;
(g) Arxrears of calls
the call money due (rom every director and [rom the manager;
() Commission and brokerage
the particulars of any commission or brokerage relating to the issue
of shares and deberntures paid to any director or to the rmanager.
Certification of the report
The statutory report shall be certified as correct by at least 2 directors of
the company. One of these direéctors shall be a managing director, if there
is one. The auditors of the company are also required to certify as correct
the following contents:
(a) total shares allotred by the company;
(b) cash received by the company in respect of all shares allotted;
(¢c) summary of receipts and payretits.
The Board of directors shall have a list showing the names, addresses
and occupations of the members of the company; and the number of shares
held by them respectively, to be produced at the commencement of the
statutory meeting. The listis to remain open and accessible to any members
of the company during the continuance of the meeting.
The members of the company present at the meeting shall be at liberty to
discuss any matter relating to the formation of the company oOr arising
out of the statutory report. . .
Notes: 1. No resolution may be passed of which notice has not been given
‘in accordance with the provisions of this Act.

2. The meeting may adjourn from time to time, and at any
adjourned meeting, any resolution of which notice has been
duly given may be passed. Such an adjowned meeting shall
have the same powers as an original meeting.

Default

1€ default is made in complying with the provisions of Sec. 165, every
director or any other officer of the company zoha is in default shall be
punishable with fine which may extend to Rs. 5,000. If default is macdle
(a) in delivering the statutory report to the Registrar; or

() in holding the statutory mecting,

the company may be wound up by the Court.
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5. Exemption
(a)} A private company; and
(b) a company limited by guarantee and not having a share capital,
are not required to hold a statutory meeting.

nnual general meeting (Secs. 166 and 167)

1. Duration

(a) Every company shall in each year hold in addition to any other meetings
a general meeting as its annual general meeting and shall specify the
meeting as such in the notice calling it.

The term ‘year’” has not been defined in the Companies Act. It cmeans
‘calendar year’ as defined in the General Clauses Act.

There should be at least one annual general meeting per year and as
many meetings as there are years Sree Meenakshi Mills Co. Lid. v.
Assistant Registrar of Companles,

(b) There shall not be a gap of more than 15 months between one annual
general meeting and the next.

(¢) A company may hold its first annual general meeting within a period
of 18 months from the date of its incorporation. In such a case it shall not
be necessary for the company to hold any arunual general meeting—
— in the year of its incorporation; or
—. in the following yeac.

(d) The Registrar may, forany special reason, extend the time within which
any annual general meeting (ot being the first annual general meeting)
shall be held Ly a period not exceeding three months.

While fixing the date of any annual general meeting, provisions of

Sec. 210 should be kept in mind and complied with.

Note: The adjourned annual general meeting must be held within
the maximurm time-limit allowed by Sec. 166.

2. Time and place

(@) Every annual general meeting shall be called during business howrs
The meeting need not conclude during business hours. The startdng
point should be during Uusiness lours.

(b) It shall be called on a day which is not a cppublic holiday " The texrnm
public lholiday™ neans a public holiday within the meaning of the
Negotiable Instruments Act, 1881.

— The term "public holday’ incliides Sundays andany other day declared
by the Central CGovernment to be a public holiday-

—- Ifadayon which AGM is called is declared by the Central Govern-
ment or State Goverrunent as a public holiday after the issue of
the notice of Annual General Meeting, tlhie company can go ahead
in holding such a 'meeting.

—  30th June and 31st NDecember are 1ot public holidays. So, meeting
can be held on these days.

Note: If two different dates are declared holidays for the same festival

Ly the Central Government and the State Govermument under
the negotiable Instrwuments Act, it may e noted that both the
days will be public holidays for the companies in that parti-
cular state.

¢y T shall be held eithers .

— at the registered office of the company, or -

. at some other place within the city, town or village in which the
registered office of the company is situated.

Companies having their registered offices i the State of Punjab and

lhaving foreign nationals as their members were grantecl exerniption

by the Central Government. :

(d> The Central Covernment may cxcript any class of companies from
the recquiremacnts of time and place of holding such a meeting.

A public company ox a subsidiary of a public company, may by its Axdcles

fix (he time for its annual general meetings. It may also by a resolution

passed i one annual general mecting fix the tirmme for its subsequent
annual goeneral meetings. A private company wiiich is not a subsidiary
of a public cormpany Imay’ in like manner and also by A resolution agrecd
to by all the mennbears thereof, fix the time as well as the place for its
Aarnnnual ger_n:u.:\l meoeting.
3. Business to be transacted

In the case of an annual general meeting. the following business is deerned

as ordinary business, viz., business relating to:

(@) Consideration and adoption of annwual accounts and the reports of the
Board of directors and auditors;

(b) Declaration of a dividend:
(c) Appeointment of directors in place of those retiring;
(d) Appointment of auditors and the fixing of their remuneration.
Special business. In the case of an annual general meeting, arny business
other than the ordinary business, and in the case of any other meeting all
business is deemed special.
Some of the examples of special business arc:

(i) Rermoval of a director;

(i) Issue of rights shares;
(iii) Issue of bonus shares;
(iv) Election of a person (other than a retiring director) as director.
There is no provision in the Act which prohibits the holding of two annual
general meetings on the same day. Unless the Articles have any provision to
the contrary, annual general meeting for the current year as also for the
previous year can be held on the same day. The meetings should be called by
giving separate notices and to be held at different tirnings.
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4. Length of notice

(@) An annual general meeting may be called by giving rno# less than 21
days’ notice in writing. The period of 21 days is calculated from the
date of receipt of the notice by the members. It excludes:

(£) the day of service of the notice;

(i7) the day on which the meeting is to be held.

Notice is deemed to have been received by the members at the
cxpiration of 48 howurs after the letter containing it is posted.

&) A meeting may be called at a shorter rnotice if it is agreed to by all the
members ertitled to vote thereorr. The consent for a shorter rnotice may
be obtained either before or after the meeting.

5. Incomplete books of account

Arnnual general meeting has to be called even where the company did
not function during the year. Even where the zccowurits are not ready for
being placed before the annual general meeting, non-holding of the
meeting is an offence. The excuse that the accounts are not complete is
not legally acceptable PS, Chettiar & Co. v: The Registrar,

The offence is, however not punishable where the account
books of the company were scized during the raid by the Ppolice party
{Asia Udyog (Pvt.) Lid, Re (1961) 31 Comp. Cas. 261].

“As per Sec. 210, the date of the first annual general meetng mrest be withir
2 months from the date of the financial year for which a Profit and Loss
Account has been prepared.

6. Default
If a company fails to hold an annual general meeting:
(@) any member can apply to the Central Government* for calling the
meeting;
() the company and every officer who is in defawlt shall be pPunishable
with fine.

‘While mere default is enorgh to punish the company, in the case of an
officer it must be shown that he was knowingly a party to the defarelt
Registrar of Companies v. Krishrnan Nambiar
Thus a managing director will not be an ‘officer in default’ where he has
been pressing the directors to call the annual general meeting but in vain
[S.S. jrunjhunwala ~v. The State
By the direction of the Company Law Board”, even orne meniber of the
company present in person or by proxy shall be deerred to constitute a
meeting.

The term “‘officer in defawlt” may include:

(i) the managing director:
(ir)} the whole time director;

{{i7) the manager;

(iv) the secretary;

(v) any person under whose directions or instructions, the Board of direc-
tors of the company is accustomed to act.
7. Penalty .

If default is made by a company in either holding an annual general
meeting or in complying with any direction of the Central Government~
in calling such a meeting, the company and every officer of the company
who is in defandt shall be Punishable with:

of penalty from Rs. 5,000 to Rs. 50,000 and a further d‘aily fine from
Rs. 250 to Rs. 2,500. )

Extraordinary general meeting (Sec. 169)

An extraordinary general meeting is called for transacting some wrgent or special
business which needs to be transacted before the next annual ceneral meetine.
homay call the meeting?
" 1. The meeting mray be called by )
(7} the Board of directors on its owrr;
(8) | the Board of directors on the requisition of the rmembers:
() the requisitionists themselves on the failire of the Board of directors to
call the 1nrectirg;
(d) the Company Law Board*.
Notes: 1. The requisiton s/1all be deposited at the registered office of the
comjpany.
2. A member's riglt to requisition a meeting remains even where
a receiver has been appointed in respect of his shares Balkrishar
Gupta v. Swadeshi Polytex Ltd.
2. Meeting by the Board of Directors
An extraordinary general meeting iay be called by the Board of directors
to transact business fike:
{7) i1ssue of riglhts shares, - .
() increase in the remuneration of managing director, whole-time director,
etc.
3. Meeting on the requisition of members
() The Board of directors of a company shnll, on the requisition of a
specified number of members, forthwitl proceed duly to call extra-
ordinary general meeting.
(&) The requisite number of membercrs shall be:
(/) in the case of a company having a share capital, holders of a¢
least 10% of the paid-up capital of the company, and
77y in the case of a company riot having a share capital, members
having at Ieast 10% of the total voting power.
() The requisition shall disclose the matters for the consideration of
whiich the meeting is to be called.
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(1) The requisitionshall be deposited at the registered office of the company.

(¢) The Board of directors shall proceed to call a meéeting within 21 days
from the date of the deposit of a valid requisition.

(H The meeting shall be held within 45 days from the date of the deposit
of the reqguisition.

4. Meeting called by the requisitionists
(@) If the Board of Directors frils to call a meeting as required by the
reguisitionists, the meeting may be called:
() by the requisitionists themselves:;
(i) in the case of a company having a share capital by such of the
requisitionists as represent either, )
— a majority in value of the share capital held by them, or
— af lcast 10% of the paid-up share capital of the company having
the right of voting,
whichever is less.

(iii) in the case of a company #ot having a share capital, by the requisi-
tionists having at least 10% of the total voting power of all the
members of the company.

Notes: 1. As alternative remedy of calling the meeting lies with the
recuisitionists, no action can be taken against the defaulting
directors of the company for not holding the meeting.

2. Where two Or more person hoid any shares in a company
jointly, a requisitiont or notice calling a meeting, signed by onve
shall have the same effect as if it had been signed by all of themn.

() The meeting shail be called in the sarie marnner as nearly as possible

as that in which meetings are called by the Board of directors.

(¢) The meeting siall not be held after the expiration of three mornths from
the date of deposit of requisition. However a meeting commenced
before the expiry of three rmonths may be adjourned to some day
after the expiry of that period.

(d) A requisitioned meeting cannot transact any business offier than that
for which it has been especinily convened.

(¢) Where any of the requisitionists of an extraordinary general meeting
have not paid the call money, the meeting held on the basis of their
requisition is ot a valid meeting Kuldip Singh Dhillon v. Paragon
Litility Financiers (Pot.) Ltd.

(H Any reasonable expenses incurred by the requisitionists by reason
of the failure of the Board of Directors to duly call a meeting shall be
repaid to the requisitionists by the company. Any sum so paid shall
pe retained Ly the company out of the remuneration or any sum due
to defaulting directors. The company may also exercise its right to
recover by other lawful means such as recovery by suit or exercise
of a power of lieu over the shares of the defaulting directors, if it is
so provided in the Acrticles.

5. Meeting called by the Company Law Board~”

If for any reason it is impracticable for a company to cali, hold or conduct
an extraordinary general meeting, the Company Law Board* may either:
(@) of its own motion;

() on tlie application of any directox, or

() on the application of any member, (f:ntitled to vote,
may call an extraordinary general meeting. )
The Company Law Board* may give such ancillary or consequential
directions.as it thinks fit. Such a direction may state that one member of
the company present in person or by proxy shall be deermed to comnstitute a
meeting. '
The term wimpracticable’ means impracticable from a reasonable point of
piew. The holding of a meeting is impracticable where, for e>f'ample, the
registered office of a company is not made available. [Ruttomnjl & Co. L..fd.
. The Company Law Board’'s* order may prescrll?e
the businéss to be transacted at the extraordinary general meeting. Baptist
Chiutrch Trust Assn. V. Member Comparny Law Board

Adjournment of meetings -
ened meeting may be adjourncd by the chairman only with

. A duly conv . r .
* t f the members and shall adjourn a meeting if so decided by

the consent o
the members.

2. If a meeting is adjourned sine-die or for a period of 30 d_ays or more, z;
notice for the same shall be given in the same way as notice for origina
meeting is given. . o

3. If a meeting is adjourned for a period of less than 3(? days, in t!\e cf'af.-,(_' o
listed companies with more than 5,000 mer_nbers, Notice there(_)f specifying
the day, date, time and venue of the meeting sh(‘)uld b.e Qubllshed 1@‘rjnc;
diatel); in a newspaper having a wide cir(;ulahon within such states ©

india where more than 1,000 members reside.

2. Only the wnifinished business of the original meeting can be taken up at

the adjourned meeting.
Requisites of a valid meeting
A meeting of a company can validly transact any business if the following
requireménts are met:
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et e d b thority. The proper
ing must be duly convene a proper au d

I\':tehomrie;t to%:onvene a geneyral meeting izthe Board of directors. T_'he Board
of its own accord or on the requisition of member§ shoul_d, either at a
meeting of the Board or by passing a resolution by circulation, convenes
or authorise the convening of a general meeting.
If, on a requisition having been made in this behalf, the Board fails to call

a meeting, the requisitionists may themselves call the meeting in the same

manner, as nearly as possible, as that in which meetings are to be called

by the Board. The Board should pass a resolution to call a general meeting.

Notice of meeting (Sec. 172)

Notice of every meeting of a company shall be given to:

(a) every member of the company entitled to vote;

(b) the persons onwhom the shares of any deceased or insolvent persons
may have devolved;

({¢) the auditors of the company.

Notes: 1. In the case of joint-shareholders, the notice should be given to
the person whose name appears first in the register of members
or in the records of the depository, as the case may be.

2. In case of insolvency of a member, the notice should be sent to
the assignees of the insolvent or the person entitled to a share
in consequence of the insolvency of a member.

3. The ‘accidental omission” to give notice to, or the non-receipt of
notice by, any member or other person to whom it should be
given shall not invalidate the proceedings at the meeting.
The term ‘accidental omission’ means that the omission should
not be deliberate. The company has to prove that the notice
has been despatched to the address given by members. The
non-receipt of the notice by members shall not invalidate the
proceedings at the meeting.

A general meeting may be called by giving rnof less than 21 days’ notice in

writing to the members. A general meeting may be called by less than 21

days’ notice if it is so agreed:

(a) In the case of an annual general meeting, by all the membaers entitled

to vote thereat;

(&) In the case of any other meeting of:

() a company having a share capital, by members holding at feast 95
per cent of the paid-up share capital as gives them a right to vote;
(77) in a company not having share capital, by members having at
least 95 per cent of the voting power exercisable at the meeting.
Note: Consent for shorter notice may be given before or at the meeting.

Quorum (Sec. 174)

If the Articles of a company do rot provide for a larger quorurn,

(a) five members personally present in the case of a public company:; and
(&) two in the case of any other company constitute the quorum.
Chairman of the meeting (Sec. 175)

. A chairman is necessary to conduct the proceedings at a meeting. He is

the presiding officer of the company. He is responsible for keeping order
and conducting the meeting. He is the proper persorn to put motions-to the
meeting, count the votes, declare the result and authenticate the minutes
by his signature.

Minutes of the meeting (Sec. 193)

Every company shail keep a record of all proceedings of every general
meeting. This is done by making within 30 days of the conclusion of
every such meeting concerned, entries of the proceedings in the books,
known as minutes books kept for that purpose.

The pages of every minutes book shall be consecutively numbered. Each
page of the minutes book shall be iritialled or signed by the chairman of
the same meeting or the next succeeding meeting. The last page of the
record of the proceedings of each meeting in minutes book shall be dated
and sigred.

The minutes book containing the minutes of the proceedings of any
general meeting of a company shall be:

(@) kept at the registered office of the company; and

() open during business hours for the inspection of any member.

Any member shall be entitled to be furnished, within 7 days after he has
made a request in that behalf to the company, with a copy of any minutes
on payment of prescribed fee.

If any such inspection is refused, or if any such copy is not furnished
within the time specified therein,

* the company; and

* every officer of the company who is in defautt
shall be punishable with fine upto Rs. 5,000 for each such offence.
In the case of any such refusai or default, the Company Law Board* may,
by order, compel an immediate inspection of the minute books or direct
that the copy required shall forthhwith be sent to the person requiring it.

Note: A shareholder has no right of inspection or of obtaining copies of
the minutes of its Board rmeetings.
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Evidentiary value of the minutes
According to Sec. 194, minutes of meetings kept in accordance with the provi-
sions of Sec. 193 shall be cviderice of the proceedings recorded therein and
shall be conclusive of the facts stated thercin.
Kerr v. Jort Mottrar, Ltd.
An extraordinary general meeting of a company was summoned in order to
offgr for sale to the members shares over which the company had a lien. The
plaintiff claimed that he was the highest bidder for a block of shares and
therefore, there was a contract for the sale of such shares. The minutes of Lhé
meeting did not show thatany such contract was entered into. Held, the minutes
were conclusive evidence of the facts stated.
Presumptions to be drawn where minutes duly drawn and signed (Sec. 195). where
minutes of the proceedings of any general meeting of a company or of any
meeting of its Board of directors or of a committee of the Board have been
kept in accordance with the provisions of Sec. 193, the meeting shall be deemed
to have been duly called and held, until the contrary is proved. The proceedings
at the meeting shall also be deemed to have duly taken place, and in particular,
all appointments of directors or ligquidators made at the meeting shall be deerted
to be valid.

Quorum (Sec. 174)

1. ‘Quorum’ means the rtintimmurn rumber of members who must be present
in order to constitute a valid meeting and transact business thereat.

2. If the Articles of a contpany do not provide for a larger quorum, the following
rules apply:

(a) Five members personally present in the case of a public company and
two in the case of any other company, shall constitute the guorum.
For the purposes of quorum a person may be courited as two or more
members if he holds shares in different capacities, €.g., a5 a trustee
and also in his own right.

The authorised representative of:

() a body corporate,

(if) the President of India,

(iif) the Governor of a State,

is a rmember personally present for the purpose of a quorum. The gquoruir
requirernent of five members in the case of a public company will be
fulfilled where a person acting as an authorised representative of
five bodies corporate is present in the meeting along with another
member personally present.

() If within half an hour from the time appointed for holding a meeting
of a company, a quorum is not present, the meeting., if called upon
the requisition of members, shall stand dissolved.-
1f the chairman came half an hour later then the time fixed for the
meeting and he called the meeting to order and the quorurm was
complete on his arrival, the Court held that there was no infirmdty
in the meeting Janaki Printers P. Ltd. v. Nadar Press Ltd.

(c) In any other case, the meeting shall stand adjourrned to same day in
the next week, at the same time and place, or to such other day and
at such other time and place as the Board may determine.

(d) 1f at the adjourned meeting also, a quorum is not present within half an
hour from the time appointed for holding the meeting, the members
present shall be the gqurorumt.

Notes: 1. The word ‘personally’ implies that a proxy will not be counted
for the purposes of quorum.
2. A quorum is always presumed to be there unless it is questiorted
at the meeting.
3. The presence of a director who ismnota member cannot be counted
for the purpose of quorum.
4_ Joint shareholders are collectively regarded as one shareholder

for the purposes of the gquorumnt.

5. Where two Or more corporate members are represented by a
single individual, each of the corporate member will be treated
as member personally persent.

6. Preference shareholders, as a rule, are not to be counted as
members for determining gquorum except for which they have
right to vote under the Act.

7. Under the General Clauses Act, singular includes plural and vice

oersa.

One person gquorum

The word ‘meeting’ prirma facie means a coming together of more than one

person. Strictly speaking, therefore, one shareholder cannot constitute a meeting.

This is known as Rule in Sharp v. Dawes.

Sharp v. Dawes

A general meeting of a company was called for the purpose of making a call.

Only one shareholder attended the meeting. The business of the comparny

was carried through including a call on the shareholders. D was sued for the

call he had failect to pay. In his defence, 2 argued that the call had not been

validly made at a general meeting. Held, one person could rot constitute a meeting.

Exceptions. In the following cases, one person may constitute a meeting:

(a) Where there is a class meeting of the shareholders of a company and all

the shares of that class (e.g.. preference shares) are held by one person.
If the rights of preference shareholders are direc tly effected, their presence
should be taken into account for the purposes of the guorurn.
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Where the Company Law Board* calls or directs the calling of an annual
general meeting under Sec. 167, it has the power to direct that one member:
(i) present in person, or
(#Z) by proxy
shall constitute the meeting.
Where the Company Law Board* orders a meeting of a company (other
than the annual general meeting) under Sec. 186 to be held. it may direct
that even one member of the company:

(i) present in person, or

(i7) by proxy,
shall constitute the meeting.
Where the Board of directors delegates, subject to the provisions of the
Act, any of its powers to a committee, the commmittee may consist of one
person. In such a case, that person shall constitute the quorum.
Where a quorum is not present at a general meeting within half an hour
of the meeting, the meefing shall stand adjourned to the same day in the
next week at the same time and place.
If at the adjourned meeting also a quorum is not present within half an
hour of the time of the meeting, the members present are the gquorum. In
such a case, even one member may constitute the meeting.

Proxy (Sec. 176)

1.

10.

A proxy is an authority to represent and vote for another person at a
meeting. It is also an instrument appointing a person as proxy. The person
so appointed is also called a proxy.
if 2 company has adopted its own proxy form and requires its members
to use only that form, it was held that even then the members use the
form prescribed by Schedule IX of the Act. [General Comrnerce v. Apparel
Export Cowenicil
The proxy miay or riay not be a member of the company but he shall not
have any right to speak at the meeting.
The proxy shall:

(1) be'in writing; and

(b) be signed by the appointer or his duly authorised attorney.
Notes: 1. A proxy form should be either in the form specified in the

Articles or in any of the forms prescribed in the Act.
2. A proxy form is wvalid only if it is properly stamped.

A proxy shall be deposited with the company forty-eight hours before the
meeting. Any provision in the Articles of a public company or of a private
company which is a subsidiary of a public company which requires a
lornger period than forty-eight hours before a meeting of the company for
depositing a proxy, shall have effect as if a period of forty-eight hours had
been specified for such deposit.
Unless the Articles otherwise provide:

(a2) a proxy can vote only on a poli.

(F) a member of a private company cannot appoint more than one proxy

to attend on the same occasion.
() a member of a company rot having a share capital cannot appoint a
Proxy.

Proxy is revocable. The right of revocation can, however, be exercised before
the proxy has voted. Whaere a shareholder who having appointed a proxy
personally attends and votes at the meeting, the proxy is revoked thereby,
and he can vote in person.

If a proxy has been appointed for the original meeting and such meeting is
adjourned, any proxy given for the adjourned meeting revokes the proxy
given for the original meeting.
The death or insarnity of a shareholder after he has appointed a proxy shall
not revoke the authority of the proxy, until the company has notice of the
death or insanity:

Every notice calling a meeting of a company shall mention with reason-
able prominence that a member can appoint a proxy and that a proxy rneed
riot be a rmember.

If default is made in complying with this provision, every officer of the
company who is irnt defauwlt shall be punishable with fine which may extend
to Rs. 5,000. [The Companies (Amendment) Act, 2000 has raised the
maximum amount of penalty from Rs. 500 to Rs. 5,000].

A member is entitled to inspect the proxies lodged at any time during
the business hours of the company. This can be done any time during the
period beginning twenty-four hours before the meeting and till the conclu-
sion of the meeting. A three days’ notice for the inspection of the proxies
is required to be given to the company.
The Delhi High Court has given landmark ruling in Swadeshi Polyfex Ltd.,
Re (1988) 63 Comp. Cas. 709, in which it has said that there is nothing
wrong with the practice of blank proxy forms.

Blank and Incomplete Proxies: A proxy form which does not state the name
of the proxy should not be considered wvalid. If a company recieves
multiple proxies for the same holdings of a member, which either not
dated or bear the same date without specific mention of time, all such
multiple proxies should be treated as invalid.

Methods of voting

(1)

The voting on a motion proposed in a gencral meeting of a company
may be:
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I. by a show of hands, or
II. by taking a poll.
.\foﬁng.by a show of hands (Secs. 177 and 178). Every resolution should,
in the first instance, be put to voteon a show of hands. A member present
in person or by proxy has onlyonevote irrespective of the number of shares
held. In taking a vote by show of hands, the duty of the chairman is 1o
count the hands raised and to declare the result accordingly, without
regard to the nurmmber of votes that a member raising the hand possesses.
Note: Unless the Articles otherwise providc, a proxy cannot vote on a
show of hands.

Crhiairmanr s declaration of result of voting by a show of hands conclusive (Sec-
178)]. A declaration by the chairman as evidenced by an entry in the
minutes books shall be conclusive evidence of the fact that a resolution
has, on a show of lhands, been carried.

I1. Poll (Sec. 179)

1. (@) If the members are dissatisfied with the result of voting by a show
of hands, they may dernand a poll. A member present in person or
by proxy shall, on a poll, have votes in proportion to his share of
the paid-up equity capital of the company.

While a proxy cannot speak at the meeting, he has the right to
demand or join in the demand for a poll.

(p) Unless a poll is demanded, voting is to be done by & show of
hands of persons present.

2. The chairman of the meeting is bornd to order a poll when it is

dermnartded: .
(a) In the caseofa public company having a sharxe capital, by members
having:
(i) at least one-tenth of the total voting power in respect of the
resolution, Or
(ii) ot least Rs. 50,000 of paid-up capital.
(p) In the case of a private company having a share capital by:
(i) one member present in person or by proxy if rioft more tharn
seven swch members are person.ally present, and
(if) two such members present in persomn or by proxy if more
thar seven such members are personally present.
(¢) In the case of any other company, by members having at jeast
one-tenth of the total wvoting power in respect of the resolution.

Note: If the Articles so provide, the chaironan shall have a casting or

second vote.

3. The demand for a poll may be withdrawon at any titne by the person

or persons who made the demand.

a. (@) o poil demartded o a gquestion of

7> ad}'ournment; or
(i) the appoi.ntn\ent of the chairman;
shall be taken forthwith.
& A poll demanded on any other question (other tharn adjournmernt
or the appointment of the chairman) shall be taken within forty-
eight hours of the demand for poll.
5. Inthe case of a poll which is not taken forthwith, the chairman should
announce at the meeting the date, venue and time of taking the poll
to enable members to have adequate and convenient opportu.nity to
exercise their vote.

6. The member who did not attend the meeting can participate and

vote in the poll.

7. Each resolution on which a poll is demanded should be put to vote

separately.

8. On a poll taken at meeting of a company, & member entitled to more

than one vote, or his proxy or other person entitled to vote for hirmn,
as the case may be, need rot use all his votes ir the same way-
Resolutions

There are three kinds of resolutions which may be passed in a general meeting
under the Companies Act, 1956. These are as follows:

1.
2.
3.
1.

Ordinary resolutions,
Special resolutions,
(Ordinary) resolutions reguiring sPecia.l notice.
Ordinary resolution [Sec. 189(1)]
An ordinary resolution is a resolution passed at a general meeting of a
company by a simple majority of votes. The votes may be castby members—
(a) in person, or

(b) by proxy. where proxies are allowed.
Unless
— the Companies Act; or
— the Memorandum of Association; or
— the Articles of Associatiorn;
expressly req uire a special resolution or resolution requiring special notice,
an ordinary resolution is sufficient to carry out any matter.
Matters requiring ordinary resolution. Some of the important matters reqguir-
ing ordinary resolutions are as follows:

(i) Issue of shares at a discount (Sec. 79).

(i3 Alteration of share capital (Sec. 94).

(7if) Adoption of statixtory report (Sec. 165).

(iv) Adoption of profit and loss account, balance sheect along with report

of Board of directors and auditors (Sec. 210).
(v) Appointment of auditors and fixation of their rernuneration
(Sec. 224). : -
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(vi) Appointment of first directors who are liable to retire by rotatiom

(Sec. 255). R
(vii) Appointment of managing directorc (Sec. 269).
(viii) Removal of a director before the expiry of his term (Sec. 284).
(ix) Approval of appointment of sole selling agent (Sec. 294).
(x) Winding up a company voluntarily in certain cases [Sec. 484(1)1.

2. Special resolution [Sec. 189(2)]
A resolution is a special resolution which is passed by a majority of three-
fourths of the votes of the members present in a meeting. A special
resolution must satisfy the following conditions:

(@) The intention tO propose the resolution as a special resolution has
been duly specified in the notice calling the general meeting.

(b) The rnotice has been duly givenn of the general meeting.

(c¢) The votes cast in favour of the resolution by members entitled to
vote are at least 3 times the number of votes cast against the resolution
by members.

(d) Anexplanatory statemernt setting out all material facts concerning the
subject-matter of the special resolution, has been annexed to the
notice of the mecting.

Matters requiring special resolutiorr. The following matters shall require
passing of a special resolution:

(i) Alteration of objects clause or registered office clause (Sec. 17).

(i) CThange of name of a company with the consent of the Central
Government (Sec. 21).

(ii7) Change of namce of a charitable or other non-profit company by
omitting the word or words ‘Limited” or “Private Limited” (Sec. 25).
(GFv) Alteration of the Articles of a company (Sec. 31).
(v) Creation of reserve capital (Sec. 99).
(vi) Reduction of share capital (Sec. 100).
(vii) Payment of interest out of capital (Sec. 208).
(viii) Appointment of an inspector for investigating a company’s affairs
(Sec. 235).
(ix) Applying to the Court™ to wind up a company (Sec. 433 (@)].
(x) Winding up a company voluntarily [Sec. 484(1) (1.
3. Resolutions requiring a s_pecial notice (Sec. 190) . )
A resolution requiring a special notice is only a different kind of an
ordinary resolution of which notice to move a resolution has to be given
to the company by the proposer The notice shall be given at least 14 days
before the meeting at which the resolution is to be moved exclusive:
() of the day on which the notice is served., and
(if) the day of the meeting.

The company shall, immediately after the notice of the intention to Mmaove

any such resolution has been received by it, give its members notice of

the resolution in the same manner as it gives notice of the meeting.

If that is not practicable, it shall give members notice by advertisecment

in a newspaper having an appropriate circulation or in any other mode

allowed by the Axticles, at ljeast 7 days before the meeting.

Matters reguiring resolution with a special notice. The following matters shall

require passing of a resolution with special notice:

(i) Appointment of an auditor other than the retiring one (Sec. 225).
(i) Provision that a retiring auditor shall not be reappointed (Sec. 225).

(iify Removal of a director before the expiry of his term (Sec. 284).

(fv) Appointment of a director in place of one who is removed (Sec. 284).

The Articles of a company may provi
which special notice is required.

de foradditional matters in respect of

Passing of resolutions by postal ballot (Sec. 192-A)

Rationale of postal brllot. As the sharcholders of any large public listed company
are scattered throughout the length and breadth of the country, they are unable
1o physically attend the general meetings of the company to exercise the right
ro vote on matters of vital importance. The system of voting by proxy has not
proved very effective.

with a view to strengthening shareholders democracy, it is felt that all the
shareholders of a company should be given the right to vote on certain critical
matters through a postal ballot system.

The concept of passing of resolutions in general meeting by postal ballot has
for the first time been introduced by the Compardes (Amendment) Act, 2000.
Its salient features are as follows:

1. A listed public company shall get a resolution (relating to such business
as may be notified by the Central Government} passed by means of a
postal pallot, instead of transacting the business in general meeting of the
company. Some of the irmmportant matters requiring passing of resolution
by postal ballot are listed below :

(a) Alteration in the objects clause;
(&) Alteration of Articles;
(¢) Buy back of own shares;
(d) Issue of equity shares with differential voting rights;
() <hange in place of registered office:;
) Sale of undertaking;
(g) Election of director; ¢ic.
2. Where a company decides to pass any resolution by resorting to postal
ballot—-
() itshall senda rnotice to all the shareholders, alongwith a draft resolutior
explaining the 1easons therefor; and
(b) requesting ther: to send their assent or dissent in writing on a posta:
pallot within a period of 30 days from the date of posting of the

letter.
Note: There is nno option on the part of the company to decide not to pass

resolutions by postal baltot.
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3. The notice shall be sent by

(a) registered post acknowledgement due; or
(&) under postal certificate.

4. Such a notice shall include a postage pre-paid envelope.

5. 1f a resolution is asserted to by a.requisite majority of the shareholders by
means of postal ballot, it shall be deemed to have beernt duly passed ata general
meeting.

6. If a shareholder sends his assent or dissent in writing on a postal ballot
and thereafter any person fraudulently defaces or destyroys the ballot paper or
declaration of identity of the shareholder, such person shall be punishable
with

(a) imprisonment for a term which may extend to & months; or

(D) fine; or

¢y both.

7. If a default is made in complying with provisions of Sec. 192-A.,

(a) the company, and

(b) every officer of the company who is in default,
shall be punishable with fine which may extend to Rs. 50,000 in respect of
each such defarelt.

Explanationn. For the purpose of this section, postal ballot includes voting
by electronic mode.

Circulation of members’ resolutions (Sec. 188)

1. The Board of directors of a company usually decides what resclutions
are to be moved at the general meeting of the company- At times, members
may desire to move a resolution at the general meeting.

2. The members shall serve a requisition on the company. The requisition
shall be signed by —

(a) members representing at least one-twentieth of the total voting power
of all the members having the right to vote on the resolution;

) 100 members having the right to vote and who hold shares of the
value of af lcasi Rs. 1,00,000. )

3. After receiving the requisition, the company shall give to the mmembers
notice of any resolution which may properly be moved and is intended
to be moved at the meeting.

4. It shall also circulate to the members any statement of not rrore than 1,000
words with respect to the maiter referred to in any proposed resolution.

5. The company is rof bound to give notice of any resolution or to circulate
any staterment wurnless —

(a) a copy of such requisition is deposited at the registered office of the
company —
() in the case of a requisilion requiring, notice of a resolution, at
least 6 weeks before the meeting; and
(if) in the case of any other requisition at least 2 weeks before the
meeting; and
(&) a sum reasonably sufficient to meet the company’s expenses in giving
effect there to is deposited with the requisition.

6. The company is not bound to circulate any statemnent if

(a) The Company Law Board* is satisfied that the right of circulation of
statement is being abused to secure needless publicity for a defamatory

- matter. .

() The Board of directors of a banking company feels that the circulation
of the statement shall be injurious to the interest of the company.

Registtatiux:n of resolutions and agreements (Sec. 192)

Following resolutions and agreements are required to be registered with the
Registrar of Companies:

1. special resolution;

5. resolutions which have been agreed to by all the members of the company.
but which, in the absence of such an agreement would have to be passed
as special resolutions;

3. any resolution of the Board of directors of a company or agreementexecuted
by a company relating to the appointment of a managing director or
vartation of its ternmis;

4. resolutions or agreements which have been approved by all the members
of a class of shareholders, but which would have otherwise required to be
passed by a majority vote and resolutions or agreements which bind all
the members of a class of shareholders though not agreed to by all those
members;

5. resolutions passed by a company giving powers to the Board of directors

(a) to sell, lease or otherwise dispose of the whole or substantially the whole
of the undertaking;

{(b) to borrow money beyond a certain limit; or

(c) to contribute tokcharities beyortd
e Rs. 50,000; or
s 5% of company’s average net profits for the last three years,
whichever is greater.

6. resolutions approving the appointment of a sole selling agent;

7. resolutions requiring a company to be wound up voluntarily; and

8. copies of the terms and conditions of appointment of a sole selling agent
appointed under Sec. 294 or Sec. 294-AA.

Such resolutions or agreements shall be filed with the Registrar within 30
days. The copy to be filed must be duly certified under the signature of an
officer of the company.
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Topic: Board of Directors — Basics, Appointment & Removal

1. Who is a Director? Bring out the need for having Directors.

1. Definition:

(a) Meaning [Sec. 2(13)]: Director includes any person occupying the position of Director, by whatever name called.

The definition is function-based, and hence any person who functions as a Director shall be included within this

definition.

(b) Deemed Director (or Shadow Director):

*  Sec 254: Subject to regulations in the AOA, and until Directors are appointed u/s 255, the individuals who are
Subscribers to MOA will be deemed to be Directors.

*  Sec 303 and 307: Any person in accordance with whose directions or instructions the Board of Dircctors of a
Company is accustomed to act, is deemed to be a Director of the Company.

(¢} Exception to Deemed Directors: When the Board acts on the advice given by a person in his professional capacity,

such person shall not be deemed to be a Director. [Sec.7].

Example:

Professional Advisors like Chartered Accountant, Management Consultant, Solicitors, etc. are not deemed to be

Directors, for that reason alone.

Criterion to determine whether a person is a Director or not, is based on the nature of his office, | Forest of Dean

functions performed and the duties discharged by him and not the official title he carries. Coal Mining Co.

2. Need for having Director:

Basis | Need
I @)y Company is a Legal Person, but an artificial person. A Company has a legal
Artificial Person — entity on ity own, bur is invisible, intangible and exists only as per Law.
Incapable of (b) It is not a nmatural person-and cannot act by itselfl It has to depend upon some
acting by itself human agency to act in its name, which may be its Mcembers (Owners) and
Dircctors (Management).

(3a) Mermbers do not posses any inherent right to partcipate it Or any expertisc to
mamnage the affairs of the Company.

(b) A large number of Members makes it irnpossible to assign the duty o manage
the Company in their hands. Hence, there is a need for a specialized body of
persons, as the Directors, who are appointed by the Members.

Statutory Every Public Company should have a minimum of 3 Directors and cvery Privare

Requirement Company should bave a minimum of 2 Dircctors. [Sec.252)

Separate Owmer
and Management

2. Write'short notes on = {1) Execufive Directors, and (2} Non-Executive Directors.

Executive Director Non-Executive Director

These are Dircctors who are in the employment ot | These Directors are not i employment of the
the Company, Company. e

They are also called as Inside Directors. They are | They are also called as Part Time Directors or
very closely connected with the day—co—day affairs of | Outside Dircctors. They are not appointed to work
the Company. full time and are oot intimately connected with the
Company’s day—to-day affairs.
Example: Whole Time Dircctor (WTD), Managing | Examnple: Professional Directors, Nominee

Director (MD). Directors.
They have a thorough knowledge about the business They have a diverse expericnce and knowledge and
and are connected with the policy formulation. provide independent thinking and perspective to the

Company Managument.

3. Explain the term;:”Board of Directors”..”

1. Meaning [Sec. 252(3)]: The Directors of a Company are collectively reterred to as Board of Dircctors.
(a) “Board of Directors™ means a Jduly constituted body for controlling and supervising the activities of
affairs of the Company. Board of Directors is the directing mind and will of the Com pany.
(b) The terms “Board of Directors”, “Directors™ and “Board” are synonymous, and can be used
micrchangeably. :

2. Power: The Board is entrasted with the power of management and control of the affairs of the
Company. It is cntitled to exercise all such powers as the Company is authorized to exercise,

3. Functions: T'he Board is in charge of direction, control, managerment and supernintendence of the affarrs
of the Company. It formulates the general policy of the Company, establishes the organizational sce up
for umplementing these policies, and directs its affairs to achieve the objectives kaid down by it. The
success of the Company depends on the cfficient functioning of the Board.

4. Exploin the legal position of Directors in a Company.

1. Agents:

* The Company can act only through Directors, and so the rclationship beoween rthe
Company and the Director is that of principal and agent.

i
i

Basis * Hence, contract entered into by a person as a Director of a Company, will be binding
on that Company.
- However, Directors are not Agents of Mermbers of the Cornpany.
Directors are personally liable under the following circumstances — -
1] Dircctor acts in his own name,

if::;’::; - Dix:ector contracts on bchalff.)t' the Corufjany without using the words Limited or

of Private Limited, as a part of the name of the Company,

Directors | ®* Director enters into an agreement / concract which €s not state clearly as o
whether the Director is signing in his personal capacity or in his representative capacity
as an agent of the Company

* Contract exccuted by the Dircctor in excess of his authority, is binding on the
. Company. However, the Company may claim damages trom the Director for breach
l}xghts of of ixnplica warranty of authority.

Company ¢  When Directors act properly on behal€ of the Company, they do not incur personal

L Liability, if they do not exceed their powers.
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Trustees:

-  Office of the Director is an office of Trust The Director stands in 2 fiduciary
relationship with the Company.

s Dircctors are Trustees of the money and property of the Company, and also of the
powers conferred on them.

e Thcey mustp rform their duties in the best interest of the Compan

o Money and the property of the Company ust be applied for genuine purposc
in the best interest of the Company-

e Misapplication of property or money constitutes breach of tust for which Dircctors arc

liable to malke od the loss.

e Dirccrors arce required o exercise their powers for bonafide purposcs,
benefit of the Company asa whole.

e Powecrs should not be put to use © promote their privatc intercsts. They are also
required to ensuic that they are not in a position where their duties and personal
intercsts arc in conflict. [Piercy vs S Mills 8 Co Led]

- Direétors arc Liable to make good the loss to the Company. caused as a resule of their

misuse of Company’s assets, secret information, cheir fiduciary HOsition, €I,

s and also

and for the

of Powers

Employee: Dircctors arc employees, if they are in the service or employment of the Company.

OfFicers:

(a) Directors are also the Ofhcers of the Company- [Sec.2(30)]

(b) This is irrespecave of whether or not the Director is in employment or not.
and Non—Exccutive Directors, both are considered ax Officers of the Cornpany.

rs are covered under the detinition of Officer in dctault.

i.e. Fxecutive Darcctors

() Whole Time Directors and Managing Directo

Managing Partmers:

(a) IDircctors may also be considered as
the benetic of themsehves and also of the sharebatders.

(b) Thueir position  as Managing Parnner arises since thoey are appoin ted to theair office by an
arrangement between them ind other Members.

(¢) However, they do not tave all the powers and liabilities of Mamnaging Parunc
Individual Director has no authority to act on behall of the Company. They can act only if such

Managing pPartner(s), since their activities are oriented towards

rs, since wenerally an

pOwWers are specifically delegared ro them.
Sharcholders/ Mecembers: Dircctors are required to hold Qualitication Shares in the manner stipulated
i the AOA. There is no ban or restriction for Direcrors holding Shares in the Company.

explain the low relating fo minimum and maximum number of Directors in a Company-

Minisnuns Number of Directors [Sec.252]: Public Campany should have a minimum of 3 Dircctors.
Private Companies must have aticast 2 Direcrors.

e e S [ W

A Company can. by irs Articles of A sociation, provide a higher number u

minimuimn strength of the Board. In such cases, & ernaller pumber canNot act, and any

acts done by them will be invalid.

Where the AOA provides That rcmaining Directors can act, ocwithstanding Vacancics,

the smaller number of [Dircctors can validly transace business, eves i€ it is smmaller than
3 in AOA.

e R
tors talls below the statutory minimum

Re. Scottish

Petroleum

rhe minimum
Business rransactas

ter the number of Dirce

isinvald. e T
Maximum Number of Directors: The Companics Act has not prescribed any maximum number. The
AOA generally specify the maximum number of Directors, in which casc the Company shoukd not

appoint peyond such number.

» Qutline the procedures and reguirements for increase or decrease in the number of

¥ Directors. [Sec.258 & 2591 ‘ - A

Procedure for Increase:
_Increase s1 pumber of Directors

¢ in pumber of Direct
— ¥

Within limics Gxed by AOA [Sec.258] Beyond limits specified in AOA
@;ﬂ AOA Limits 55 12 Initial AOA 1itnits >_1/2 Inidal AOA Lismits =< 12 Imicial AOA limits > 12
— JER——
e OOrdinary Resolution - Special Resolution 1@ e Special Resolution
- No Ceuntrai Governmeaent approval amend AOA o amend AOA
- No Central (Gove e Prior approval of
approval upto 12 Central Govt.
Dircctors

Note:
(a) Ifthe appointment is not approved by the Central Government, it becormes wvoid.
(b)Y Central Government approval is not required in the following cases —

e  If the Company is in exdstence -on 21.07.1951, and the number of D
excecd maxdimum pumber of Directors as per its AOA as on 21.07.1951.
If the limit foced by AOA is 12 or less, and proposed increase is upto’ 12 Directors.
Increase in number of Directors due to appointment of Additional Directors. [Sec-260}

irectors as increased doecs not

Private CoOmparny-
Government Comparny.
Company formed w/'s 25.

2. Procedure for Decrease:
(a) A Company may, by an Ordinary Resohstion,
fixed by its AOA-
(b) Powers w/s 258 cannot be used o remove 2 Director holding office. Removal of Director can be made
only in accordance with provisions of Sec.284. Example: Madmum Number of Directors as per
AOA = 11. Presenct No. of Directors holding position = 11. In such cascs, a resolution w's 258 cannot
be passed to reduce the aumber of Directors o 10.

reduce the number of its Directors wichin the limics

Ram Kissen Das
Dhanuka vs Saty=
Charan Law 20 CcC 133
Lalibhai C Kapadia vs
Laiji B.Desai 43 <C 17
Bom

Rolta India Ltd vs
Vemire Industries 1CLJ
161 (Bona.)

When increase is beyond the limits prcscribcd by the AOA, the Coropany
should first amend its AOA by passing a Special Resolution.

Gon increasing

Tc will oot be meccssary for the Company to pass 2 scparatc resolu
f11 additional

the number of Directors before appeointung Directors O
ioned posts:

A Company cannot e restrained from appointing new Direccors because of an

nt between some groups of Sharcholders. Shareholders cannot infringe

and duties of Directors. They cannot dictate terms to the

amendment of’ AOA or b removal of Directors.

agreeme:
the fiduciary rights
Dircctors except b
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7. Explain the procedure for increase in number of Directors in the following situations —

[ Situation Present no. of Directors on Max.limit fixed by Proposed Board
the Board Articles of Association Strength
A ) . ? >
B 6 15 s T
C K] ? 12
o -3 o 32 12
SR S L S S — LU X S
__S_;tnal_ti(?Li Sec. Procedure e B }
A | 258 Ordinary Resolution only, No Central Government Approval, .}
0 ] 258 Ordinary Resolution only, No CSBE“‘_Q“‘_'SEH_"“N Approval. o j
C 259 Proviso Special Resolution to ammend AOA. No C entral Government Approval. —J
L l)< 1. . 2538 Ordinary Resolutuon only, No Centrs 1l Government Approval. o I
£ ’.7?1? R Special R;s()lu[)ﬁn to amernd AOA. Prmr Central Government Apm |

8. Explairi the procddure for decrease in number of Direclors in the followirig situations —

Situation § ... Present’rio. of Diréctors on the Board Min.limit- Proposed

S . i fixed by AOA | Board Strength |

A 5 5 3

B8 o 3 . 3 2
. [of 7 (Only 3 Directors are_holding position) 3 5
Situation Procedure

A Decrease is not possible since this will lead to removal of existing Direcrors.

B Decrease below statutory minimum of 3 Directors for Public Company is not permissible.

C Ordinary Resolution w/s 258 is required.

D Nor permissible ws 258 since th proposed Board sue ngrh is below the AOA Linuit.

Note: For decrease in number of Directors, Central Government approval is not required.

9. The maximum number of Directors of each of the foll. Campénies as per us AOCA s 1T.
(a) ABS Company Ltd. . : r
(b) DSP Trading (P) Lid.
(c) Traders Association (A Company reg:sfered u/s 25 of the Act)

(d} Hmdusfun Paper Ltd (A’ Government Compony u/s 617 of the Act}.

‘:The Board of Directors of the Company waonts to increase the number of Dnrecfors to 15.
+-State whether the Directors can do so.

Company Procedure to be adopted

ABS Cotnpany Lid For an increase in number of Dircctors beyond the lumit specified in AOA, the
Company should ~ (a) pass a special resolution amending the AOA, and (b) obtain
prior approval of the Central Govermiment.

DSP Trading (P) Ltd Sec.259 is not applicable. Hence, Central Government approval is not required. So,

‘Traders Association increase in number of Directors can be made only by passing suitable resolution by

the Members of the Company, and complying with other procedural requirements.

Hindustan Paper Ltd

10 State whethér approvc:( of the Central Govérnment is required in thé following case. AOA
o of’»u Company provide; for @ maximum of 11 Directors. At present there are 11 Directors

] “posiion. The AOA have been amended to: 'ncreuse ihe rmaximum number of
" Directors 16,13 for appointing X and Y as Additional Directors. .

1. Generally the approval of Central Governmment is not required for increase in number of Dircctors due

to appointment of Additional Directors [Sec.260]. But the total number of Directors including

Additional Directors should not exceed the maximum number of Dircctors as stated in the AQA.

In the given case, the Company seeks to amend its AOA and increase the number of Directors to 3.

Hence, Sec.259 applies and Cenrral Government approval is required.

3. If a Company has alrcady appointed the maximum number of Dircctors as fixed by AOA. the Board
cannot exercise its power to appoint Additional Directors since the maximum cannot be exceceded excepe

W

in accordance with Sec.259.

4. Hence, Central Government approval is required in above case.

11.An individual is not free to take up Direcforshlp of more than a specified number of
Companias. Discuss. [Sec.275 - 279] . ;

1. Maximum number of Directorships: A person cannot hold office at the same tnme as —
(a) Director in morce than 15 Companies. [Sec. 275}
(b) Small Shareholders Director in more than 2 Companics.

2. New Appointments increasing Directorship [Sec.277]:
Existing Directorship is less than 15, Fresh

Ex;;n:fe?’:r:;tcg;?;i;;;é.[; ip;;;x((;;]]ent appointments in other Companies, taking the
total beyond 15. [Sec 277(2))

(a) New appointment will not take effect | (a) Nome of the new appoinunents will take effect
unless, within 15 days of such unless within 15 days of the last appointment, the
appointment, the person vacates one of Dircctor concerned chooses the 15 Directorships
earlier Directorships. he wishes to continuc.

(b) The new appointment shall be void after | (b) All new appointments will become void, if the
15 days, if the Office is not so vacated. choice is not so made.

Note: For this purpose, “new appointment” means all appointments during a period of 15 days prior to
the date of last appointment.

3. Transitional provisions [Sec. 276]: A person holding more than 15 Directorships as on
commencement of Companies Amendment Act, 2000 (i.e. 13.12.2000) should within 2 months ~
(a) Choosc 15 Companies in which he wishes to be a Dircctor.
(b) Resign from other Companies (resignation will be wirh immediate effecr from the dace of despatch to

the Company concerned)
(c) Intimate the choice to the ROC of each Company under (a), and also to Central Govermment.
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4. Directorships excluded from maximum lhimit [Sec. 2781: The Directorships in the following
Companics are excluded from the ceiling himit of 15 Direcrorships —
(a) A Private Company which is neither a2 Subsidiary nor a Holding Company of a Public Company.
{b) An Unlimited Company.
(c) A Company incorporated ws 25.
(1) Aleernate Dircctorships.
(¢) Forecign Companies.
Note: When the Company ccases to be in the exempied category, the Directorships held in thesce
Companies will be included tor the purposes of computing the ceiling litnit, after che expiry of 3 rnonths
from the date on which the exempuon is lose.

5. Penalty for non-<compliance [Sec. 2791 Any person holding Dircctorships in more than 153
Companies shall be punishable with a fine vwpro 135.30,000 in respect ot each Company above 135,

12. Shyam is a Director in 14 Public Limited Companies as on 30.07.2007. He continues 1o be

so il 24.09.2007. The following Companies appoint Shyam as 4 Director at their
respeactive AGMs heid on dotes mentioned against their names. .
Company. Date of AGM

PQR Lid 29.09.2007

s8CD (P) Lid 25.09.2007 ’
: City Traders Association (Sec. 25 Company) 26.09.2007 .
- TSP Lid . 25.09.2007

State the options availabla to Shyam in respect of accepting or not accapting the
appointment of the Directors of the above Companies.

1. Iirectorship in Pvt & Sec. 25 Company: W/s 278, Directorships in a Private Company ©r Sce.25
Clompany s excludsd from rhe maximum lirmic of 15 IDisrcctorships. ‘T'herefore, Shyam can accept
APPOINTIGETS 33T BOD (P Led and Ciey Traders Assocition.

1%

Drircctorsbip in Pablic Companics:

(a) Acceptande of appoiatnents in PO Led and ISP Ltd will result in hotding of more chan 15

¢ Direcunships by Shyam. Since the tme gap berween these appointments is less than 15 days, they
cunstizute “new appointments”.

(b) W/s 277(2), if the exdsung IDrectorship is less than 15 and fresh appoOinMenes in other Companics 18
made, takingy the toral beyond 15, the Dircctor concerned should choose the Directorships he
wishes to cangnue, wirhm 15 days from the last appoinment. Ortherwise, all new appointments
will become void.

(cy ¥Flence, in the given casc Shyam has to choose the Directorships he wishes to continue within
14.10.2007 (i.c. 15 days from date of last appoinoment, 29.09.2007). Otherwise appointments in both
POR Ltd and TSP Led will become void.

Alte-;nat.{ve Viewpoint: Shyam’s appointment in 1 SP Led will make the total Dharectorships to 15, which is

within the prescribed Jimmits. Hence, it is valid. However, his appointment in PQR Lid will lead to 16

Dircctorships. Such appointment in PQR Lead will become void and incffective, if Shyam doces not decide
[Note: TTha

should choese to conunuc as Dircctor. within 15 days

sbhout which of the two Companies he
first view specified in the answer is considere

nore reasonable in the given case.}

13, Ms. S already holds Directorships in 13 public Ltd Companies. She was appointed as
es on the dates given below. . . i -

Director in the following. Public Ltd Compani

Company. - - Date of appointment
A Ltd B . . 29.02.2008 .
B B Lid - “10.03.2008
' C.Ld ’ 11.03.2008"

e D Dud : 13.03.2008 - 7 o na 0F
AL S did not choose the Directorships as required u/s 277. State the legol implications thereof.
B. . What wovuld be the position if the appointment in D Ltd were madeae o 18.03.20087
C. What would be the position if the appointment io C ttd & D Ltad were made on 28.03.20087

e
Analysis and Conclusion _ _ ___]
1. Appointments in the 4 Cormpanies are within 15 days period. Hence they constitute a
A batch of “new appointgments’. Scc 277(2) is applicablc in this case.
2. All appoinanents will become void, if the choice is not made wWs 277(2)-
1. Appointmernts made in B Ltd. C Ltd and D Lid (i.e. within 15 days prior to the last date of
B appointment) constitutes “new appoincn\cuts”. Sec 277(2) is applicable in chis case.
2. Appointment in A Lrd is within the ceiling limit and is hence valid. Appointment in B, C, D
| j..Lxdbesome void, if the choice is not made s 277(2): . —ocemein e e
1. Appuinuments in A Led & B lLad and the next cerics of appointments in _td and ID Ltd arc
not a single scrics of “new appointments”, as they are separated by more than 15 days.
< 2. Appomuments in A Led & B Led are valid, since the ceiling limit of’ 15 is not exceaded. Fer
appoinuments in C Lid and ID Led, Sec.277(1) is applicable.
3. Appoinuments ia & Ltd and 12 Led will be vaid if any of the cxisting Dircetorships (including A
_,V,_”Mgi;w_ﬂwﬂﬂfﬂ:z )

14. .Who are qualified and disqualified from being appointed as a Direcior of a Company?

A. Qualifications:

1. The Companic
appointmnent as Dirccrors.

2. IF the AOA so provides, Qualification Shares muast be held in the Company tor being J.ppoin:ed as
Director. [Sec.270])

3. The individual to be appoinced should have a I2irecror tdenrification Number (IDIN) w's 2668.

Act does not prescribe any specific cducational  or ocher qualifications for

3. Disqualifications:
j. Firm and Body Corporate [Sec.253}: Firms, Body Corporatec or Association of Persons cannot be

appuointed as [Direcoor. Only an [ndividual can be appointed as a Direcror.

ental Metal —]
Pressing Works
Pvt. Ltd ve BK
Thakur (S§C).

e —
Sincc the Office of the Director is in the Ture of Trust, the Dircctor acts
in a fiduciary eapacity in relation to the Company. “Therefore, a Director
<hould be a person whao can be held responsible for the failure to carry out

that [rust.

Disqualifications for Individuals [Sec.274]: A person shall not be capable ot being appointed as a
Director it —
(a) Hleis found to be of unsound mind by a Courr and the finding is in force.

W

() He isan undischarged insolvent.

(¢) He has applied to be adjudged as an insolvent and applicarion s pending.

(d) He has been convicted by a Court of an offence involving moral turpitude and scatenced to an
imprisonment for a period of not less than 6 months, and a paerind of 5 years has not elapsed from
the date of expiry of the sentencc.

(¢) He has not paid any call in respect of Shares held by him (either singly or jointly with others), and Six
months have clapsed since the tast day tixed tor the payment of the call.
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(f) He has been disqualified from appoinoment as a Direcror ws 203 by the Court, ie. be has been
convicted ot any offence in connection wath the promotion, formation ar Jnanagement ot the
Company, or in case of a Company being wound-up, he has been tound guilty of fraudulent conduct

of business or misfeasance in relation to the Company. [However, he
the leave of the Court has been obtained for his appointment. |

may be appointed as Director if

(g) He is already a Director ot'a Public Company and that Company has —

(A) Not filed its Annual Accounts and Annual Returns for continuous 3 financial years, or
(B) Failed to -

e repay depasit or any interest thereon on due date, or R . -

pay P Y ' and such failure continues for a
e redeemn its debentures on due date, or . -
e period of 1 year or more

e pay dividend.
For Point (g) above, the person concerned is disqualified tfrom being appointed as Director of any
other Public Company for a period of 5 years from the date of failure to file retuens / accounts or
hias failed to repay deposits or interest or redecin debentures, or pay dividend.
[Note: Deposit means all deposit of money including luter—-Corpaorate Deposit, Security Deposic
trom Employees, ¢te. and pot merely Deposit ws 38A.]

| Note:

L

to appointment as Director in a Public Company.

—[S.i._\‘.qualif‘xcanon contained i clauses 274(1)() wo () applics w all Companies. Clause (g) apphcs only 1‘
|

C.

—_

Additional disqualifications:

AOA: A Private Company which is not a Subsidiary of a Public Company, may impase other additional

grounds for disqualitication through its AOA.

Minors: Minor cannot be appointed as a Ihirector of a Company other than a Private Company which s

not a Subsidiary ot a Public Company.

Ceiling Limit A porson cannot hold Direcrorship in more than 15 Companies. [Sce Q.No.11 above)
Removal by Central Govermment: A person removed from  his office ws 388E by Coneral
Government, shall not be appointed as Dicector of any Cuompany, for a period of 5 years.

In the absence of specific provisions in Scee 274, a person convicted of an offence
involving moral turpitude cannot be appointed as Director pending disposal of appeal.
Even if the interitn stay of seneence or bail is granted, the person wall stll be
disqualificd to be a Director.

Rama Narang vs
Ramesh Narang

4 SCL 150 (SC) |
- J

15. List the situations when disqualifications u/s 274(1) does not apply... .
Clause Nature of Disqualification ) Person becomes qualified for appoiuhuenl -
(a) Unsound Mind |
) Undischarged Insolvent ] No Exceptions,
(c) Application for Insolvency
Conviction by Court for Offence e After 5 years from date of expiry of sentence.
involving moral turpitude e If Central Government removes the disqualiticanon
(& by Notification, either gencerally or in relation w any
specificd Company(ics).
* If Central Government removes the disqualification
of any person(s), by Notification in Otficial Gazerre.
) Non—payrnent of Calls It Ceneral Government removes the disqualitication of
< any person(s) by Notification in Official Gazette. .
(f) Disqualified u/s 203 by Court Order If lcave of the Court is obtained for appointment,
() Non-filing of Accounts, Returns, vte. | Refer Q.N0.18, also sce Table in Q.No.19.
16. Explain the effective date of disqualification u/s 274(1)(g). E
Clause l)isqual;-f.‘xcat.i—(;n with effect from Persons Disqualified o ‘ _]
A Last due date for filing Annual Accounts & | All Dircctors on such due date.
S Returns for any 3 continuous financial years.
B) Expiry of | year trom the due date of repaymenc / | All Directors of the relevanc year, trom the due
redemption / payment. date, to the expiry of | year from the duce date.
IHlustration:

{A)Last Darc for filing Annual Accounts & Returns for the years ended 31.03.2006, 31.03.2007

and

31.03.2008 is 31.10.2008. All Direcrors holding office on 31.10.2008 will be disqualified from that datc.

{B)Due date for redempuon of debentures is 31.03.2007 on which A, B, C are Dirccrors. Disqgualification ws
274(1)(gz)(B) applies only if the failure continues for | Year or rmore, e on or after 310.03.2008. So,

17{Highlight the ‘exceptions to disquatlification contained in Sed'274(1)(g).

Directors can be appointed during the period 01.04.2008 to 31.03.2008. Say, D & E are

appomted as

Directors during this period, all 5 Dircctors stand disqualified from 31.03.2008 D & E, though not
Directors on the due date, still become disqualified hecause of continuation of failure.

Exception to disqualification u/s 274(1)(g) is available in the following cases —

1. Nominee Directors appointed by Public Financial Institutions (PEI) and
Companies established under the Acts of Parliament having non—obstante Cir.8/ 20
provisions over the Companies Act. Example: [DBI, LIC, UTI, ete, in their u—.z / 2002 datec
respective statutes shall not be liable to be disqualified for appointment as 2.03.2001
Dirccrors by virtue of Sce 274(1)(g) of Companies Act.

2. Nominee Directors appointed on the Boards of assisted concerns or other |
Public Companies by —
(3) Public Financial Institudions as defined w's 44, Cir.8/ 2002 dated
(b) Central or State Govemmcnr, and 22.03.2001
(c) Banking Companies.

3. Directors of Government Companies and Sinall Shareholders’ Directors | Notifn GSR 829(E)
are exempted from che applicability ot Sec.274(1)(g). dated 21.10.2003

4. Decfault of Privately Placed Bonds / Dcebentures/Debt instruments by F.No. 2/5/ 2001 -
Public Financial Institutions will not be considered as default to disquality CIL.V dated
Direcrors w/s 274(1)(g). 14.01.2003
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) o . Applicabili of disqgualification ws 274(1)(8)
T Y licability of dIsqUAARCS -~ et I
Exnstmg_l)__xrectorshipw Proposed Directrorship r Vg}icability s
Public Company Arny other Public Comnpany i Applicable
Y ny L Appid s
licable |

Public Company _Same Public Company . ot app

Public Company Private Comipaty Not Applicable
Private Cornpany i Not Applicable

Not Applicable

Private Company

Public Company

v . Private Company

18. §ummarize the duties of various persons in respect of disqualiﬁcoﬁon'o/s 274(1}{g} under
Companies (Disqualiﬁcoﬁon of Directors u/s 274(1 }(g)) Rules, 2003. .

( Persons Dutics‘, ResB (; ilici_e—sv—-:;;l‘ P‘;:nai I’;;);Ts;:)_n; T
Every Director ina Public Company should fite »—Form 1D-A’, before he is uppuinred
or re—appointed. .. S R
(a) Dury: Within 30 duys ot failure W 274(1)(g). the (‘,mnp:\ny-sm:uii file e—Form
"DI-B’ to the ROC. furnishiug the names and addresses of all the Directors of the
Company during the relevant financial years.

1. Directors

2. Disqualifying
Company, i.e.
Company in

(b) Exclusions: Names of such Direcrors, who have been exempted from Sec. 2741 (2 \

\ which default by the Central CGovernment, shatl be excluded. |

ws 274(1) () | (<) Conaditions: No unusual abbreviatons or chort forms shall be used in Alling up the 11

has occurred eForm 'DD-B’, which shall give such details as may be necessary o distinguish and |

R __'iden(ig" each Dircctor without any arnbiguity. e e o
1’— | (@) To report to the Members, whether any Poirector is disquiditicd /s 2741 {e)-

another Company.
(a) To reportio the Members, whether any Director 15 disqualified s 27400
(b) To turnish a certificate cach year as to whether on the basis of his examination of the

4. S?atun;ry
Auditor of

| \ [Sec.227(3)(D}
| 3. Sratutory (b) To turnish a certificate cach year as to whether on the basis of s examination ot the
| Auditor of books and records of the Company, any Director is disqualitied tor appoinnnent as 2 !
} Disqualifying Dircctor or not.
l Company (c) To report o Members whether during the year, ary Director has becn disqualified \
Wws 2741 (g from being re—appointed as Director, or being appointed as Director in ’
|
|

Appointing books and records of the Company, any Dircctor is disgualified tor AppoOINLmMent s 1

_ Company Director or not.

5. Registrar of Upon rcccil:)t of the e—Form ‘1DD-B’, the ROC should — |
Companics (a) Immediately regi_gte'r the docuxncnt: i
(ROC) (b) Place one copy ot it in the document tile for public inspection, |

RS < F_"?_QYE.‘_’E_E‘J.‘;E‘I" spy to_the Central Government.

{3) Placing Names Website: Central Government shall place the names, addm:i

and other particulars on the website of the Department of Compauy Affairs. It may
also publicize the names of disqualified Directors in such other manner, as it may
considcr appropriate.
(b) Updation of Website: The Central Government shall take sreps requited to updaze
its website w0 ensure that name of the person, in whose respect disqualification
. weriod has expired atter 5 years, is deleted from the web-site.
Note: Non Compliance with these Rules renders the Company / other defaulters Lable to a fine upto
Rs.3,000 and further fine upto Rs.500 per day for continuing contravention.

6. Central
Government

19.Can a Company, MRN (P) Ltd appoint Mr. Balak, a Minor as one of its Directors?

1. General: Though che Companies Act docs not prohibit appoinrmeuat of Minors as Directors, they are not
gualified be appointed as Directors since they are not competent to contact. A Minor cannot filc
any valid consent to act as Director u/s 264, either with the Company or Wi th the ROC.

2 Private Companies: See.264 applies only t© Public Companies and their Private Subsidiaries.
Theretore, a Private Company which is not a subsidiary of a Public Company, may appoint Minors as
Dircctors, unless its AOA. providc restricions in cthis rcg:lrd.

3. Conclusion: In the given case, if MRIN (P) Ltd is nota Subsidiary of 2 Public Company. it may appeoint
Mr. Balak as one of its Direcrors.

events take place in ABC Ltd —

P e

Events

IRUAIE ._______————'_. -__——-___’____—o——————#_’_'____.._‘__.—,.. e e i e
Annual Accousnts and. Returns not filed. Deposits that.
20.06.2002 were repaid on 30.06.2003. - S
Annual Accounts. and Returns not filed: o e
Armnual Accounis and Returns not filed. Defoulted in paoyment of interest on
Debentures. R A e '

Annual Accounts and Returns for FYs 2003-04, 2004-05, 2005-06 and

2006-07 filed. interest due on Debentures remitted in full..

2006 — 2007
|
1. State whether the Director of ABC Lid. is disqualified, in case he is proposed to

be

appointed as Director in PQR Ltd on 15.06.2008. . )
2. Will it make any difference if Annual Accounts for 2005-06 have been filed in ime?
3. Will your answer changae if the appointment is proposed to be made in PQR (P} Lid?

%

Case 1:
1 Disqualification a/s 2741 () (B):
(3) ABC Lid has repaid its deposits which imatured on 20.06.2002 on 30.06.2003, 1.e. alter the expiry of }
year from the date of detault
(b) The disqualification is applicable only for a period of 5 yecars from the date of default. The
disqualification period of 3 ycars cxpires on 20.06.2007 (5 years from the darc of default ie.
20.06.2002).
(¢) Default in payment of interest on debenoures does not atract disqualification ws 271X (A)-
(d) Hencee the Director is 1ot disqu:\liﬁed from appointment ws 274D (B)-

2. Disqualiﬁcation w/'s 274(1)(BY(A):
(a) In che given case, the Company has detaulted in the fihng of both annual accounts and annual

returns tor continuous 3 financial ycars.
) Belawed filing of accounts and retarns does not result in recribication of defanln

(¢) Fhercfore, the Dircctor is disqualiﬁed ws 2741 (&) ().

Conclusion: flence, the Director of ABC Ltd cannot be apponted as Director in PQR Led.

Case 2: Intermittent Filing of Accounts:

1. Disqualification Wws 2741 (A is applicable only if there is contipuous tailure in furmishing both
Annual Accounts and Annual Returns tor a period of 3 years.

1f either of them is filed in the intervening period, the disqualification is not atrracted.

Hence, if the Annual accounts of 200506 arc filed in time, then the Dircctor will not be subject tO
disqualitication, and he will be eligible to be appointed as Director of PQR Ltd.

W
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Case 3: Appointment in Private Company:

1. FEor applicability of Sec.274(1)(8). the conditions to be satisfied are —
(a) The person should be already a Director in a Public Company, and
(b) The appointrucnt is propuscd to be made in any other Public Company.

2. If the appointiment is proposcd to be made in PQR (P) Ltd, then the disqualitications ws 27414 are
not applicable.

3. Hence, the Director of ABC Lrd can be appointed as Dircctor of PQR (1) Led.

a Direcfor of ABC Uid made default in filing ot Annuatl Accounts and Annual

21.Krishna
: ’ d of 3 financial yeors ending 317 March 2005.

. . Returns with the ROC for a continuous perio

7 Examine Ihe‘yalidity' of the following:

1. Con Krishna continue to be @ Director of ABC u1d, and also EF tid where he is © Director?
Also state whether he can be re—appointed as a Director in ABC Ltd, as well as EF trdd.

2. Would your‘ answer still be the same in case Krishna is a Nominee Director of a Public
Financial lnsﬁ'uﬁon? '

3. What would be your answer if the defaulting Company (ABC L1d) is a Private Compoany?

chna:rk‘ / Reason

e e

Answer o |  Remark/Re
to be a Director of ABC Ltd ot | PDisgualibeation is for appoinunent in any other
Public Company, it will not atfect existing

e r—

Ple can conunue
EF Lid. However, he cannot be re—appomnted as
Director in EF Ltd. appointments.
L —-—d—_____,_,—_——————-——___,__._——.’_
Exception applivs to Nomince Direcror PFls.

He may continue / be re—appointed as Director.

Sec.274(1)( applicable only if defaulnng

3. He may continue / be re—=2a ointed as Director. - A .
Y PP Cloimpany 18 3 Public Company.

i

22. .State whether the following persons con be appointed as a Director of a ‘Public Company —
1. Amar, who has huge. personal fiabilities far in excess of his assets and properties, has
: applied to the Court for.gdiudiccting him as an insolvent and such application is pending.
2. Balu whe was caught red handed in @ shop liffing case 2 years ago, was convicted by @
Court and sentencedto imprisonment fora period of 8 weeks. - e s
3, Chandan, @ former: Bank Execulive - was convicted by a Court 8 years ogo, for
embezzlement of funds and senienced to imprisonment for a period of 1 year. i
A. Dayal is a Director of DLT Ltd which has not filed its Annual Returns pertaining to the
AGMs held in the calendar years 2005, 2006 and 2007.° . ’

et

Remark / Reason

An individual who has applied to be adjudged as an insolvent and apphicationis
pending is not gqualified for appointment 1 274(1)(€)-

e An individual who is convicted by 3 Court for an offence involving moral

turpitude tor a period of 6 manths or more, is not qualified for appoinument
w/s 274(1)(d).
e Sincc Balu was sentenced to imprisonment tor a
[8 weeks (i-¢. 2 months)], he is no¢ subject to disqgualification.

period of less than 6 months

- An individuaal who 18 convicted by 2 Court for an offence involving torat

curpitude tor a puriod ot 6 months or MOore. and a period ot 5 years has pot

lapsed from (he date of expiry ot sentence is not qualificd for appuointimout
ws 274(1)(d)-

- Iere, Chandan was sentenced o imprisonment tor a period ot 1 year (3o O

y but 8 years has lapsed fromn the date of expiry ot sentence.

Chandan Qualiﬁcd

maonths or moere

Theretfore, he 1% not subject o disqnn\iﬁc.\(inn.

e T

- Dirccror ot a Public Company which has not filed its Ann Accounts and
Annual Reraurns for  continuous 3 inancial  years is disqualified from
er Public Company wis 2741 ()

Here, DLT Lid has ot tiledt 1S Agnual  rewurns for 3 financial years-
are

\‘)\squ;\liﬁcmion /s 2741 () s attracted only when both che docurments
not tiled for 3 conunuous Hinancial years, Since DLT Lrd has not furnished s

Annual Reoarns only, Mr. D is noc sub € T (hsqua“ﬁcanon,
Anaus e e—— By y s ——

appointment as Dirccror 1n any oty

Dayal CQuahﬁcd

r of ABC Lid, xyz tid and PQR Lid. ABC trd wos regular in filing

Annual Returns, but did not file Annual Accounts for the year ended 31 .03.2007.

Eurther, ABC Ltd foiled to pay interest on loans taken from a Public Financial tnstitution
from 01.01.2007 onwards, and also failed to repay 1the matured deposits on due date
from 01 .04.2007 onwards.
Ram is proposed to be appointed as Additionat Director of MN Limited on 01.06.2008. MN
Lid has sought @ declaration from rRam, to the offect that the disqualification u/s 2741 )(a)
is not applicable in his cose. Ram sacks your advice on the following —

1. Whether it is in order for him to give deciaration sought by MN Lid in view of the defaults
committed by ABC Ltd?

2. Whether he can continve as 4 Director in XYZ Lid ond PQR L1td and also seek re—

appointment when he retires by rotation at the AGMs of the respective Companies to be

held in september 2008.
3. Advise Ram on sthe above. Would your answer be different, if Rom resig
Director in ABC Ltd on 31 .12.20077

23i.Ram is @ Directo

ned his office of

1. Analysist

T e T M—

e .
Failurc is for | ycar Gnly, and in respect of Aonnual

Accounts only.
CCOIET A

I)efauﬂ—
Failure to file annual accounts
for the year ended 3 1.03.2007.
Failure 1o pay intcrest on loan
taken from Public Financial

Tyisgualifi
not appl

isqualification is

Detault is in respect of payment of interest on loan
not applicable.

(not on Dcposits from Fir ncial {Rstitntions)

institutions trom L01.2007.
stitutions ol o i e P J— o e o
Failure to repay v tured doeposit a period ot 1
Failure o repay matured | year or more argraces discqualificurron. Flere defanlt isqualitication i
arcracted.

continues  formere chan 1 year. (i.o from

deposits from 01.04.2007.
o1 ,()-‘__.2()()7 o OL .f)(‘)AZQ()ﬁ)

e
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2. Conclusion:

(a) Since disqualification ws 274(1)(g) is attracted, Rarn cannot give the declaration sought by MIN Led.

(b) Disqualification u/s 274(1)(g) is in respect of appointment in any other Public Company, it does
not affect the existing appointments. Hence, he can continue as Director in XYZ Lid and PQR Ltd.
Iiowever, he cannot seek re~appointment when he retires by rotation, till the expiry of 5 years from
the date of default.

3. Effect of Resignation from ABC Ltd (ie. Defaulting Company):
(a) If Ram has resigned from his office on 31.12.2007, he docs not hold office on the date when the
default becomes cffective, i.e. 1.4.2008 [1 year from the date of defaultf.
(b) So Ram will not be subject 10 disqualification ws 274(1)(g), and he can give the declaravion as
required by MIN Ltd.
(¢) He can also secek re—appointment in XYZ Ltd and PQR Ltd.

24. Lakshmann is the Director of ABC Ltd failed to repay matured deposits from 01.04.2007 onwards and
the default continues. But ABC Ltd is reguiar in filing Annual Accounts and Annual Returns. Lakshmann
is also a Director of PQR Lid and XVZ Ltd. Answer the following questions
1. Whether Lakshman is disqualified u/s 274(1) (g) and if so, whether he is required to vacate his office
of Director in P@R Ltd and XYZ Ltd?

2. s it possible for Board of Directors of DSF Ltd to appoint takshman as an additional Director at the
Board meeting to be held on 15.05.2008? Would your answer be different if Lakshman ceased to
be a Director of A8C Ltd, by registration on 01.03.2006?

1. Disqualification:
(a) Lakshman is disqualified w.e.f. 01.04.2008 i.c. one year from the date of default in repayment of
matured deposits. {Sec 274(1)(g)(B)]-
(b) However, he need not vacate his office of Director in PQR Ltd & XYZ Ltd.
(¢) Fie can continue til]l the expiry of his present term of office, but cannot seck re—appointment as
Dircctor in PQR Ltd or XYZ Ltd, for a period of 5 years from the date of default by ABC Led.

2. Additional Director:
(a) DEF Lid cannot appoint Lakshman as Additional Director on 15.05.2008, since he is disqualified u/s

_274(1)(8)(B)- .
(b) However, if Lakshman has resigned from Directorship of ABC Ltd on 01.03.2008 itself]

disqualification w/s 274(1)(g)(B) does not apply to him.

e John is disqualified w.c.f. 10.04.2008 i.c. one year from the date of default in rcpayment of matured
deposits. [Sec.274(1)(g)(B)}.

«  He cannot be appointed as Director of JKL Lrd.

25. What do you.understand by the term ‘“Director Identification Number” (DIN)? -+

1. DIN: DIN means an Identification Number, which the Central Government may allot to any individual,
intending to be appointed as Director or to any existing Directors of a Company, for the purposc of his
identification as such. (Note: DIN is in the format of an 8 digit number, for ¢.g. 02182161).

2. Application for DIN (Sec. 266A): 1o be made to Central Government, in Form DIN-1, by —
(a) Individual intending to be appointed as Director of a Company, or .
{b) Director appointed before commencement of Companies Amendment Act, 2006 (within 60 days

from that date).
Note: Indvidual who has been already allotred a DIN u/s 2668 should not apply, obtain or posscss

another DIN [Sec. 266C].

3. Allotment of DIN [Sec. 266B]: Within 1 month from the date of rcceipt of application, the Central
Government shall allot a DIN.

4. Intimation to Companies [Sec. 266D]: Within 1 month from the receipt of DIN from the Central
Government, the Director shall intimate his DIN to all Companies in which he is 2 Director. Intimaton
shall be given in Form DIN-2.

Intimation to ROC [Sec. 266E]: Within 1 week from the date of receipt of intimation from the
Dircctor, the Company shall furnish the DIN of all its Directors to the ROC in Form DIN-3.

(9]

6. Quoting DIN {Sec. 266F: DIN shall be quoted by every person or Company in any rcturn,
information or particulars in relation to the Director or conining any reference to the Director.

Penalty [Sec. 266G }: Individual, Director or the Company in default shall be punishable with a fine
of Rs.5.000. In case of continuing offence, a further fine of Rs.300 for every day after the first day will

~1

be attracted.

26. Describe the procedure fo obfain the DIN as enumerated under the Companies Act, 1956
read with the relevant Rules. R :

Procedure for obtaining DIN

1. Check whether the computer system through which the DIN application is being made has the requisite
hardware and the sofrware as well as the internet facility.

5. Download the DIN Application Form from the website of Ministry of Corporate Affairs, using the
internet facility.

3. Fill up and submit the DIN Apphication Form electronically.

4. Make 2 note of the Provisional DIN which will be generated and displayed on the said Application
Form, after electronic submission of the DIN Application.
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5. Print the DIN Application Form, and sign and submit the same to the Ministry of Corporate Affairs —

DIN Cell atong with the following papers/ documents —

(a) Passport Size Photo of the Applicant attested by a Magistrate / Notary Public / Practising CA or CS
or CWA / Gazetred Otlicer.

(b) Arttested Copy of any one of the following as a proof of kdentity — (i) Passport, (i1) Election / Voter
Identity Card, (iii) Driving License, (Gv) Income Tax PAN Card, (v) Any other document which will
prove the Identity of the Applicant.

(<) Atutested copy of any one of the following as a proof of residence — (i) Passport, (ii) Election / Voter
Id=ntity Card, (iii) Ration Card, (iv) Driving License, (v) Electricity Bill, (vi) Telephone Bill, (vii)
Bank Account Statement, (viii) Any other document which will prove the residence of the Applicant.

On submission of the above, the DIN Cell of the Minutry of Corporate Affairs will allot Final DIN and
send an intimation letter to the Applicant.

27. The AOCA of oCémpany ‘prescribes that Directors acquire Qualification Shores

_compulsorily. Stafe in such circumstances whether holding of such Shares can be made
compulsory?.If so,/ to/what extent the AOA con prescribe the limits?

e M - mos. been Jppointed as a Director in a Public Limited Company. State — |
1. Whather the Director should possess any Share Qualification?
2. Wsoj whctis the number of share(s), which he should acquire and at what value?
) "of the Company can :ﬁﬁisf on the Director for compulsory acquiring of

3. Whether the AS)
. Share Qualification?
1. Requirement: The Companics Act, 1956 does not prescribe for any Share Qualitication for being a

Director of a2 Company. However, AOA (Regulation 66 of Table A) provides for holding of atleast 1
share in the CCompany for being its Director.

2. Applicability: Provisions relating to Share Qualification of a Director do not apply to a Private
Company, unless it is Subsidiary of 2 Public Company. [Sec.273]. However, a Private Company may
provide for Share Qualification of Directors in its AOA In such case, every Direcror should acquirc
qualification shares, failing which he has to vacate his office.

3. Directors — Included and Excluded:

Included Directors Excluded

e Additional Director. e Directors appointed by the Central Government u/s 408,

e Director filling a casual |« Director appointed by BIFR ws 16 of Sick Industrial Companies
vacancy. (Special Provisions) Act, 1985.

e Altcrnate Director. e Nomince Dircctor appointed by a Financial Insutution established

e Managing Directors and under a Special Ace of Parliament by virtue of any overriding
Whole Time Director. provision contained in such Act.

e Dircctors who are not required to hold qualification shares vide any

e Non-Executive Director
overriding provision contained 1n AOA.

=  Small Shareholders’ Director.

4, Time Limit
(a) 2 months [Sec.270]: Quulification Shares must be acquired within a period of 2 Momths after his
appointment as Director.
(b) Period lower than 2 Months: A Director cannot be required to — (i) hold qualificadon shares
before his appointinent, or (ii) obmin such shares within 2 period shorter than 2 months afrer his
appointment. Any such provision in the AOA shall be void. .

5. Amount:
(a) Maxiroun Amounat: “The nominal value of Qualification Shares should not exceed Ra.5,000.
(b) Per Share > Rs.5,000: Where the Nominal Value per Share is bigher than Rs.5,000, sharc
qualification will be bolding of one share only.

6. Incladed and Excluded Share Holdings — for Qualification Shares:

Included Holdings Excluded Holdings
Unless the AOA provides otherwise, the following Shares are considered for | Holding of Share
Qualification Shares — Warrants is not
(2) Shares alrcady held by the Director prior w his appointment. considered as holding

(b) Sharcs held in joint names [Grundytvs Briggs]- ) g;?:a\;i‘:;:t aSrl:z;cos;

© Mortxaged Shares. [However, if AOA _requires unc.:ncu:nbcrcd considered at all for
qualification shares, then Mortgaged Shares will not be considered. ] determining

(d) Beneficial Holding: AOA may provide that Qualification Shares must qualification shares.
be held by a Director in his own right, as a beneficial owner. In the
absence of such a provision, beneficial ownership of shares is not
necessary. [Grundy vs. Briggs]

(¢) Shares received as Gift: Even if the shares are received by way of a
sccret gift from the Promoters of the Company, which constitutes gross
breach of trust on the part of the Director, such Shares will be included
for Qualification Shares.

() Kinds of Sharea: Any kind of Shares may be obtained for Share
Qualification. Holding of Preference Shares would also be a valid
compliance. If the AOA provides that a specific type of Shares must be
held as Qualification Shares, then that particular kind of shares only,
will be'included. -

7. Qualification Shares for New Compamny [Sec.266]: The requirements uw/s 266 in respect of

Qualification Shares should also be satisficd. This means that the person concerned should have —

(a) Signed the MOA for Shares not being less in number or value than that of his Qualificadon
Shares, if any, or |

. (b) Taken his Qualification Shares, if ay, from the Company and paid or agreed to pay for them, or

(¢) Signed and filed with the ROC, an understanding in writing to take from the Company his
Qualification Shares, if any, and pay for them, or

(d) Madc and fled with the ROC, an affidavit to the effect that shares, not being fess in number or valuc
than that of his Qualification Shares, if any, arc registered in bis name.
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§. Consequences of fa ‘lure to hold Qualification Shares:

(a) Automatic Vacation of Qffice: If the Director fails to obtain Qualification Shares within 2 mouaths
or at any fime thercalier, ccases o hold the Qualification Shares, his office is automatically deemed to
be vacated. No notice thereot is requured. [Sec.283(1)]

(b) Penalty for Continuing as [Director: If a person acts as a Director when he knows that
Directorship held by him has become vacant, he is punishable with fine of upto Rs.5,000 per day for
the period he acts as 2 Director. [Sec.283(2A)]

(c) Penalty w's 272: A Director acuny without Qualification Shares i« punistable with tine upto Rs.500
for every day duriug which he conunues as Director. [FHowever, Scc.272 is not applicable to 1

Private Company}

Director can act for 2 onths without possessing the Qualification Shares. If 2 Dircctor | Zamir Ahmed ‘

resigns within 7 mounths without obtaining Share Qualification, he cannot be called as a vs Dc.D.R.
Contributory, if the Company gocs into winding-up. Agreement to be a Director does not Banaji 27 CC
634

imply an agreement (o rake Shares in the Company of which he is appoimcd Director.
— SR e e s o e R - o
A Company had 3 Member—Directors who hiold the cntire Share Capital. The AOA
provided  for restriction on  transterability of shares. It also required holding of
Qualification Shares by the Director. The provision s binding and wvalid. Non-

l compliance thcrcn(wuuiiirrcyx!( i1l tcr(nin:xtmn:_i}‘)xra‘(tt‘»rsl'rx’i}z of the person Apnnin(cd,

Aruna Suresh }
Mehra vs Jifcon i
Tools (1) Lud

28..The AOA of DEF Ltd mentioned that X and Y will ‘Get as Directors of the, Company fromr

the date of incorporation. The Company was incorporated on 2™ Jan 2008. The ACA

also provided that the Directors will have to obtain Qualification ‘Shares within 1 month’
from the date of appointment as Director.. X' purchased these shares orr 28" Feb:2008
and Y purchased these shares on 28™ March 2008 thus violating the provisions contained
in AOA. Examine the validity of the appointments of X .and Y as Directors.

1. AOA stipulating | month rime limit for acquiring Qualification Shares is void. [Sec.270(2)]
Directors have to acquire Qualification Shares within 2™ March 2008. Since Y has not acquircd
Qualificanon Shares by that date, he shall be deemed to have vacated his office as such. [Sec.283]

3. The appoinument of X is not affected, ithe has acquired Qualification Shares before 2™ March 2008.

I

29. The AOA of MKP Limited incorporated with an Authorised Share Capital of .Rs.50.Crores.

divided into 5 Crores Equitly Share of Rs.10'each, contained the jollowing clause: . T i

#The Qualification of a Director shall be the holding of atleast 1,000 Equity Shares in the
Company and such Director, if not ‘already . so qualified, shalt have to obtain his
qualification within a period of 30 days from. the date of his appointment as @ Director”.

1. Examine the validity of the above clause. ) 5 o-Ha N o
2. Redroft the above clause which would confirm to the provisions of Compap

v

1. Nominal Value of 1000 Shares of Rs.10 15 Rs.10.000. This should be restricted to Rs.5,000, i.c. hence 500
shares of Rs.10 each. “Fire Limit for acquiring must be 2 months instead of 30 days as given in AQA.

2. Revised Clause:
“The Qualification of the Director shall be the holding of atleast 500 Equity Shares in the Company,
and such a Director if not already so qualified, shall have to obtain his qualification within a period of 2

months from the date of appoinument as a Director.”

30. ir'\"')he"fG_'éneml"M'eeﬁng,of X Ltd held on 02:05.2008, Anup was dppoifted as a'DirectoriOn
that day; he was not holding any Equity Shares jX ltd. As per the AOCA of X Lid, thetShe
Qualification is the holding-of 500 Equity’ Sharesz On 15.06.2008 Anup appliéd; for 1,000
Equity Shares’in X Lid and fha shares were afisted on 10.07.2008. Anup claims that he was

holding the Qualification Shares within the time"s'peciﬁegl ifrthe Act. Comment.

-

palu has been appointed as Director of ACE. Lid on.02.04.2008.:The AOA of the Company
provide that. the Quoliﬁcatioh of a Director shall be holding of atleast 10 Shares in the
Company. Balu applied for 10 Equity Shares of the Compony on 31.05.2008. But the
Shares were allotted only at the Board Meeting held on: 19.08.2008. Examine whether
Bolu has complied with the requirements relating to Qualification Shores, .if not what are

the consequences? .’

» i
- 13t

1 of shares in his name and the Ram Autar Jalan vs
hs, the Director has not fulfilled | Coal Products of India
: Ltd 410 CC 715 (SC)

Where the Director has applied tor registratio
application is pending as at the expiry of 2 mont

|_the requirements of Share Qualificaton. o T
lification Shares within the 2 months ume limit.

So, Anup and Balu have not acquired the Qua

' Company be amendeéd, subsequent to the appoirf\{fnenf of VDire‘dors',:
Quolification Shares fo be held? © SE A

31. Can theZAOA of
increasing the amount of

can be increased by way of alteration to AOA, but only within the

1. The amount of Share Qualification
cable to a Privatc Company-

limits specified w/s 270. However, such restriction is not appli

2. A Dircctor already holding qualification shares will not be bound by a subsequent increase in the amount

of qualitication.

——
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Prospectus
1. Prospectus means
() any document described or issued as a prospectus;
(#i) anxy rnotice, circular, advertisernerit or other document inviting deposits
from the public;
(iii). documents inviting offers from the public for the subscription of shares
or debentures in a company. [Sec. 2(36)]
Note: The term ‘issued’ means issued to the public (i.e., issued generally)
and not only to a group selected persons.
As per SEBIL guidelines, 2000, the expression ‘advertisemen * includes
notices, brochures, pamphlets, circulars, showcards, catalogues, hoardings,
placards, posters, insertion in newspaper, pictures, films, cover pages of
offer documents or any other print mediuim, radio, television programmes
through an electronic medium. .
The share application form should be a part of the memorandum contain-
ing salient features of the abridged prospectus, being attached to it along
a pecforated line. The abridged prospectus and tlie share application form
should have the same printed number. The investor may detach the share
application form along the perforated line after he has had the opportu-
nity to study the contents of the abridged prospectus, before submitting
the sarne to the company or its designated bankers. )
2. A prospectis miust be in writing
- () An oral invitation to subscribe
prospectus;
(i) An adwvertisement in
prospectus.
Dating of prospectus (Sec. 55)
The date of prospectus is norma
prospectus.

for shares in a company is rnot a

a television or film is rnot considered to be a

ily taken as the date of the publication of the

Registration of prospectas’
1. A copy of every prospectus is required to be registered with the Registrar;
2. The registration must be made on or before the date of its publicatiorn;

3. The copy must be signed by every person whose name appears in
prospectus as: ’
(a) director;
(b) proposed director; or
(c) his agent in writing.

4. The copy for rcgistration m
documents:
(@) consent of the expert to the issue, if Arny:;
(&) a copy of every contract relating to appointment and remuneration

of managerial personnel; :

(c) a copy of every material contract other thar
dinary couyrse of business; or

— a contract entered into in the ori
— a contract entered into fwo years before the date of the prospectus.
Note: The phrase ‘material contract’ is nowhere defined in the Act.
(d)y a written statement relating to the adjustments, if any, in relation to
any profits or lossecs or assets and liabilities dealt with any reports
set out in the prospectus. The statement should be signed by an
expert;
(¢) The consentin writing of the person, ifany,
as
— the auditor;
— legal advisor;
— attorney:
— solicitor;
- banker; or
— broker of the company’
to act in that capacity:

Issue of prospectus (Sec. 60)

The prospectus must be issued within 90 days of its registration. The company
and every person who knowingly issues a prospectus without registration is
punishable with a fine upto Rs. 50,000.

ust be accompanied with the following

named in the prospectus

Cases when application form need not be accompanied with prospectus.

I\{o application form can be issu for shares or debentures unless it is accompa-
nied by a memorandum containing such salient features as may be prescribed.
In other w‘ord.s, the issue of prospectus is a rnust alongwith application. How-
ever, application forms need not be accompanied with the prospectus in the
following cases:

1. where the shares and debentures are not offered to the public;

2. where the shares or debentures are offered to the existing members or
debenture-holders of the company;

3. where the shares or debentures offered are wniform in all respects with
shares or debentures previously issued and guoted on a recognized stock
exchange; ’

4. where the shares or debentures are offered to underwriters in lieu of their
underwriting agreement.
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Shelf prospectus (Sec. 60-A)
tI;I:zed for shelf prospectus: The public financial institutions normally approach
the (c:apxtal markets more than once in the course of a 365-day period. Under
the Companies Act, a company must issue a detailed prospectus each-time it
;‘s ?pproachlng the capital market. While this holds good in principle, it
efinitely lead.s to needless repetition—more so when a company takes
rechcn}xrse to capital markets more than once in a given year. A way out is through
:-;1 _e]f.;t?rospef:tus fo;n grv;‘n time period. Such a prospectus has a lirnited life during
ich it remains on the shelf and is updated for any cha th
e aforimae, P S Y nges that have occurred betiween
In the first instance, this shelf prospectus facility could be limited to public
§e;:tor banks aqd financial institutions and those companies specialising in
;gt;iztsrtuc;uft;\e fl_na_nce. If the procedure succeeds and demonstrates that the
o e investors are protected, then the facili may be
extended by SEBI to other sections of cc;rporate India. i Y gradually
The Companies (Amendment) Act, 2000 h i
, 8 tr
repars, as introduced the concept of shelf
1. ‘Shelf Prospectus’ means a prospectus issued by any financial insttution
or bank for one or more issues of securities or class of securities specified
in that prospectus.
2. Any pub[if: f’inal:\cigl institution public sector bank or scheduled bank
whose main job is financing shall file a shelf prospectus. )

The term ‘financing’ for the purpose of Sec. 60-A means making loans to
or subscribing in the Capital of a private industrial enterprise engaged
in infrastructure financing or such other company of to notified by the

Central Government.
3. The ‘Shelf Prospectus’ sh
opening of the first issue O
A company filing a shelf prospectus with the Regis
file prospectus every dame it seeks to make a pu
validity period of ‘shelf prospectus’.
4. An ‘InforpRation Memorandum’ sha
with shelf prospectus at the time of first a
5. In order to raise further capital by subsequent issues under the shelf
prospectus within its validity period of one year, the issue is required to
issue on ‘information memorandum’ indicating the changes that have
taken place during the intervening period relating to matters, ramely—
(a) material facts as to new charges created;
(b) changes in the financial position as have occurred betrween the first
offer of securities previous offer of securities and succeeding offer
within one year, prior to making of a second or subsequent offer of
securities under the shelf prospectus.
6. Anupdate ‘information memorandum’ is to be filed every time an offer
of securities is made and such memorandum together with the ‘shelf

prospectus’ shall constitute the prospectus.

all be valid for one year from the date of the

f securities under the prospectus.
trar is not required to
blic issue during the

Il be supplied to the public atong
s well as subsequent issues.

‘Inforx'n.ation Memorandum (Sec. 60-B)
{The Companies (Amendment) Act, 2000]

With a view to explore the demand for shares
be offered to the public, a public company may,
circulate information memorandum
1. ‘Information memorandum’ means
of a prospectus by which
(a) a demand for the shares etc. proposed to be iss

explored; or
(b) the price and the terms of issue for such shares is assessed by means

of a notice, circular, advertisement or documents.
2. A public company making an issue of shares may circulate ‘information
memorandum’ to the public before filing of a pros
3. A company raising subscription by ant ‘information memoranduam’® shall
file a prospectus before the opening of the subscription lists and the offer
as a red-herring prospectus, at least three days before the opening of the

and price at which shares may
before issuing prospectus,

a proéess undertaking before filing

ued by a company is

4. ‘Red herring prospectus’ means a prospectuas which does not have
complete particulars on the price and the quantity of shares offered.

5. Any misrepresentation in the ‘information memorandunm’ and ‘red-
herring prospectus’ shall carry same obligations as are applicable in
the case of a prospectus. Any wvariation between the ‘information
memorandum’ and the ‘-red-herring prospectus’ shall be highlighted as
variations by the issuing cormpany-

6. The application or proposed subscriber has a
application on any” intimation of variation within 7 days
such intimation.

7. Upon the closing of the offer of securitie
filed in the case of a listed public compan
any other case with ROC only.

right to withdraw his
froim the date of

s, a final prospectus shall be
y with SEBI and ROC and in

Contents of prospectus (Sec. 56)

The prospectus shall contain all material information which shall be true and
adequate soO as to enable the investors to make an informed decision on the
investment in the issue.

The important contents of prospectus are as follows:
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Part I

1.

3.

General Information

e« Name and address of registered office of the company?

Authority for the issue;
Eligibility for the issue:
Registration and approvals;
Names of regional stock exchange and other stock exchanges where
application is made for listing of present issue;
Impersonation;
Declara.tiorl about the refund of the issue if minimum subscription is
rot received; -
e Date of operning of the issue, Date of closing of the issue, Date of earliest
closing of the issue;
e Name and address of auditors and lead managers;
e Underwriting of the Issue
_ Names and addresses of the underwriters and the amount under-
written by them.
Capital structure of the company
e Authorised share capital;
e Issued, subscribed and paid up Capital:
e Size of the present issue - (extent of promoters contribution);
e Issue through this Draft Offer Document;
s Paid up Capital after issue;
s Securities Premium Account;
Terms of the present issue
e Terms of payments;
s How to apply?;
¢ Any special tax benefits to
— comparmny;
_ resident shareholders;
_ non resident shareholders;
— foreign institutional investors;
— mutual funds.
Particulars of the issue
e Objects of the issue;
s Project cost;
e Means of financing (including contribution of promoters).
Company, management and project
Brief history of the company;
Present business;
Main objects of the cormpany:
Subsidiaries of the company;
Subsidiary(ies) of the company, if any;
Promoters and their background;
Details about Board of directors;
Location of project;
Plant and machinery, technology process etc.;
Collaboration agreements;
Infrastructure facilities for raw material, water, electricity etc.
Nature of product, approach to marketing and export possibilities;
Future prospects
- Commencement of production; and
— the expected year when the company would be able to earn cash
profits and net profits;
« Stock market data for shares/ debentures of the company
— High/low price in each of the last 3 years; and
— monthly high/low during the last 6 months.
Particulars in regard to the company and other listed companies under
the same management which made any capital issue during the last 3
years:
o Name of the company;
Year of the issue;
Type of the issue (Puinc/Rights/Composite);
Armount of issue;
Date of closure of issue;
Date of completion of delivery of share/debentures certificates;
Date of the completion of the project, where object of the issue was
financing of the project;
e Rate of dividend paid.

[ 2 ]

s & 00

7. Outstanding litigation pertaining to —

« Matters likely to affect operation and finance of the company including
disputed tax liabilities of any nature;
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e Litigation
— filed by the company;
— filed against the company:;
_. filed against the promoters of the company;
— filed against the promoter group company’;
— filed against the directors of the company.
e Particulars of defaults, if any, in meeting any
— statutory dues;
— institutional dues;
— dues towards debenture-holders, fixed depositors.
= Any material developments after the date of the latest balance sheet
and their likely impact.
8. Management perception of risk factors, viz.,
« Sensitivity to foreign exchange rate fluctuations;
- Difficulty in availability of raw materials or in marketing of products,
cost/time over-run etc.

Part IIX

A. General Information

e Consent of Directors, Auditors, Solicitors/ Advocates, Managers to the
Issue, Registrar to the Issue, Bankers to the Issue and Experts;

e Experts’ opinion obtained, if any; .

- Change, if any, in directors and auditors during the last 3 years, and
reasons thereof;

e Authority for the issue and details of resolutions passed for the issue;

e Procedure and time schedule for allotment and issue of certificates;

e Names and addresses of Company Secretary, Legal adviser, Lead
manager, Co-managers, .Auditors, Bankers to the Company: Bankers
to the Issue and Brokers to the Issue.

B. Financial Information
A report by the auditors of the company with respect to
= its profits and losses and assets and liabilities; and
e the rates of dividends paid by the company during the last 5 years.
C. Statutory and Other Information

e Minimum Subscription;
Expenses of the Issue;
Underwriting corrunission -and brokerage;
Issue of shares otherwise than for cash;
Debentures and redeemable preference shares and other instruments
issued by the company outstanding as on the date of prospectus;
Details of purchase of property;
Details about directors, whole time directors and managing director;
Rights of members regarding voting, dividend, lien on shares;
Restrictions, if any, on transfer and transmission of shares /debentures;
Revaluation of assets, if any (during last 5 years);
Material contracts and inspection of documents.

¢ s

Liability for misrepresentation in prospectus

If there is any misrepresentation of a material fact in a prospectus, there may
arise: .
(i) Civil liability
(a) against the company;
() against the directors, promoters and experts.
(ify Criminal liability

Civil liability for misstatement in prospectus (Sec. 62)

The Golden Rule as to drafting of prospectus

The golden rule as to drafting of prospectuses was laid down inNew Brurnswick
and Canada Ry and Land Co. V. Muggeride ) * in the following words.
“Those who issue prospectus holding out to the public the great aclvantages
which will accrue to persons who will take shares in a proposed undertaking,
and inviting them to take shares on the faith of the representations therein
contained, are bound to state every thing with strict and scrupulous accuracy
and not only to abstain from stating as fact that which is not so, but to omit no
one fact within their knowledge, the existence of whiclh- might in any degree

affect the nature or extent and quality of the privileges and advantages which

the prospectus holds as inducement to take shares.”
Any one who subscribed for shares ot debentures on the
statement in a prospectus has remedies against the cormp
promoters and experts.
1. Remedies against the company
If there is a misrepresentation of a material information in a prospectus
and if it has induced anyone to purchase shares, he can
(i) rescind the contract; i
(/i) claim damages from the company.
The contract to accept allotment of shares or debentures can be rescinded
if the following conditions are satisfied:

basis of a fraudulent
any and its directors,



P K.SIKDAR'S ADVANCE LEARNING
23 C, EKDALIA PLACE
KOLKATA - 700019
M: 98301 65501
Web: www.pksal.com -5-
(1) The statement mustbea material misrepresentatiarn or concealment,
of a fact.
The misrepresentation is material when it is likely to influence a
reasonable person in his judgment whether or not to apply for the
shares. It is different from a staterernt of opinion or expectation.
(2) The shareholder should have relied on the contents of the
prospectus.

Jennings v. Broughton, (1854) 23 L.}. Ch. 999
A person had fiimiself inspected a coal mine and relied on his own
observation rather than on the contents of the prospectus. Teld, he
was not entitled to rescind the contract

(3) The statement must be wnitrue in the form and context in which it
is included.
Rex v. Lord Kylsant, (1932) 1 K.B. 442
A prospectus was issued by a company stating that it had consistently
paid dividend during the last six years from the date of prospectus,
thus giving the impression of a financially sound company. However,
the company had in each of these years incurred considerable trading
losses and was able to pay dividend only out of realised capital profits.
This fact was concealed. Held, the prospectus was false because of
what it concealed, omitted or implied.

(4) The deceived shareholder must have been an original allottee.
1t is for this very fact that a purchaser of shares in the open market
carnnot proceed against the company.

Peek v. Gumey (1873) L.R. 6 H.L. 377

Acompany issued a prospectus containing false statements. X, relying
on the prospectus, applied for and was allotted shares. -Later on, he
sold these shares to Y. The company was wound up and Y had to
pay nearly £ 1,00,000 as a contributory. Held, Y could not succeed in
an action against the directors of the company as the directors could
ot be made liable ad infiritin: for all the subsequent dealings which

may take place with regard to those shares upon the stock exchange.

Loss of right of rescission
The option to rescind a contract to take shares is /ost in the following circum-
=sances:
11) By affirmation
If a shareholder with full knowledge of misrepresentation upholds the
contract, he carnot afterwards rescind it. He ~wwill lose his right to rescind
the contract where he:
(11) attempts ro sell his shares;
(D) executes a fransfer;
(v) pays call money;
(d) receives dividend;
() attends and votes at general meeting of the company-
(2) By unreasomnable delay
A person who does not rescind a contract to take shares from a company
within a reasonable tirme after becoming aware of misrepresentation, loses
the right to rescind;
(3) By commencement of winding up
The right of rescission is lost on the commencement of the winding up of
the company. But where a shareholder has started active proceedings to
be relieved of his shares, the passing of the winding up order during
their pendency would not prevent him getting the relief [Shiromani Sugar
Adills Lad. ~v. Doebi Prasad, AIR (1958) All. 508].

Damages for deceit
Deceit is a fort. It means fraud. NMothing Jess than frand must be proved. Any
person induced by a fraudulent statement in a prospectus to subscribe for
shares is entitled o sue the company for damages. He must prove the same
Mmatters in claiming damages for deceit as in claiming rescission of the contract.
2. Remedies against the directors, promoters and experts
The term ‘expert’ includes
(1) an engineer;
" (B) a valuer:
() an accountant;
() any other person whose profession gives authority to a statement
made by him.
Notes: 1. The report of an expert cannot be included in a prospectus if he
is inanyway connected with the formation, promotion or manage-
ment of the company (Sec. 57). .
2. Even if he is unconnected or unconcerned or impartial, his
report in his capacity cannot be included
(a) unless he has given his written consent to the issue of the
prospectus and has not withdrawn such consent before the
delivery of the copy of the prospectus to the Registrar;
(0) unless a statement as to his consent and non-withdrawal of
it appears in the prospectus (Sec. 58). _
3. If the report of the expert is published in contravention of the
provisions of Sec. 57 or 58, every person who is knowingly a
party to the issue of the prospectus shall be punishable with
firte which may extend to Rs. 50,000 (Sec. 59).
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Following persons are liable, under Sec. 62 of the Companies Act, 1956,
to pay compensation for any loss or damage to subscribers for any shares
or debentures on the basis of fraud uwlent statement in the prospectus—
(i) every person whois a director of a company at the time of the issue
of the prospectus:
(¢§) every persoit who has authorised himself to be named as a director
it the prospectus;
(if:) every promoter;
(i) every person who authorises the issue of the prospectus.
A company cannotbe restrained from issuing a prospectus on the comyplaint
v a comprlete stranger who alleges that the proposed prospectus mcludes
riratrice statesnenits and the investing public might be chicated [Kisarn NMelita
v. Liniversal Luggage Mfg. Co. Lid., Bombay (1988) 63 Comp - Cas. 398 (Bon.)]
Defences of directors, promoters, etc.
A director etc. s/iall not be liable if he puts up-the following defences:
(1) Withdrawal of consent
A director etc. is riof liable if he withdreww his consent before the issue
of the prospectus and it was issued wwithout his authority.
(2) Absence of consent
Where a prospectus was issued without a director’s knowledge or
consent and on becoming aware of its issue, he immedldiately gave
reasonable public notice of that fact, he is not liable.
(3) Ignorance of untrue statement
Sometimes a director may be ignorant of the wntruth of the statements
made in the prospectus. Such a director can save himself by showing
that, on becoming aware of the untrue statement he withdrew his
consent by a reasonable public notice. This is required to be done
before allotrment.
4) Reasonable grOllnds for belicfk
A director will be able to defend himself if he can show that he had
reasonable grounds to believe that the staterment was rue. Lt is 210t
sufficient for him to say that he was honest. Fe should further prove
that his honest belief was based upon reasonable grounds.

Criminal liability for misstatements in prospectus (Sec. 63)

1. A complaintunder Sec. 63 may be filed by any of the following persons—
(1) any shareholder of the concerned company:;
) the Registrar of Companies; '
() any person specially authorised by the Central Governmment for
making a complaint under Sec. 63; or
(d) any of the officers of the SEBI.
2. Where a prospectus contains any unirue statement, every rerson who
authorises the issue of the prospectus is punishable with
(i) imprisonment upto 2 years;
(if) fine wupto Rs. 50,000; or
(iif) both.
3. He will not be liable if he proves either, that
(i) the statement was immaterial; oxr .
(ii) he hadreasonable growunds to believe and did upto the time of allotment
believe that the staterment was true.

Note: The provisions of Sec. 63 shall be administered by SEBI for companies
already listed or companies which propose to get listed. For other
companies, the adrmnini stration is to be by the Central Government
(Sec. 5§—A).

Deemed pmspecrt: or prospectus by implication (Sec. 6&64)
1. Offer for sale eans an invitation to the general public to purchase shares
of a company through an intermediary, such as
() an issuing house:
(i) a merchant banlker; or
(iif) even an existing shareholder.
The existing sharcholders may dilute their holdings by offering their
shares to the public by means of an offer for sale.

2. Where a company allots or agrees to allot any shares in, or debentures of
the company to an [ssuing FHouse with a view to all or any of those shares
or debentures being offered for sale to the public, any document by which
the offer for sale to the public is made by the Issuing House is deemed to be
a prospects issued by the company: All enactments and rules of law in regard
to a prospectus are applicable thereto (Sec. 64).

3. An allotment of shares or debentures to an Issuing Howuse is deemed to have
beern made with a view to the shares or debentures being offered for sale
to the public, if it is shown—

() that the offer of shares or debentures for sale was made within 6

months after the allotment,;

(i7) that at the date when the offer was made, the whole consideration to
be received by the company in respect of shares or debentures had
not been received by it

4. The following additional information is required to be givenin the document
deemed to be prospectus:

(i) (a) The net amount of the consideration received or to be received by
the company in respect of the shares or debentures to which the
offer relates; and

(b) The place and time at which the contract under which the said
shares or debentures have been or are to be allotted may be inspected.

(if) The persons making the offer of sale to the public are to be decrried
directors of the company for the purpose of registration of the prospectus.

(ii¥) Where the Issuing House is @ comparty or a4 firm, it is sufficiertt if the
prospectus is signed
(a) on behalf of the company, by 2 directors of the company; O
(&) by not less than one half of the partners in the firm.,

as the case may be.
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300k Building Process

1. Book Building means a process undertaken by which a demand for the
securities proposed to be issued by a company is built up and the price
for such securities is assessed for the determination of the gquantum of

such securities to be issued by means of notice, circular, advertisement.

2. SEBI has introduced the facility of book building in the capital issuance
process to provide the issuer company ancl lead merchant banker the
flexibility of price and demand discovery:

3. All companies which are going for public issue shall avail 100% book
building process or 75% of net offer to public through book building process
and 25% at the price determined through book building process.

Note: The price shall be determined after observing the market response.

4. A ‘merchant banker’ shall be appeointed who shall nominate a book rurrier.
Book rurnner shall collect application forms with application monies to
the extent of securities proposed to be allotted or subscribed by institu-
tional buyers and anderwriters just a day prior to opening of public issue.
Allotment for private placement portion shall be made on the second
day from the closure of public issue. The securities allotted undex placement
portion and public portion are parri passu in every respect.

5. Book building shall be for the portion other than the promoters’ contri-
bution and allotment made to,

(i) permanent employees
(i7) shareholders of promoter’s company.

6. The brokers shall be paid commission/ fee for services rendered by them
and brokers should not charge any fee from clients/investors in lieu of
his services.

7. The suggestions/obser'uations, etc., made by SEBILin draft prospectus shall
be incorporated by the Book Runner within 21 days of the date of issue
with SEBI.

8. The application forms shall be circulated to brokers and the bid shall be

opert for at least 3 working days and not more than 7 working days which
may be extended to a maximum of 10 working days.
On the basis of bids received, the book runner of the company will
determine the issue price of securities and then the nuwurmber of securities to
be offered shall be decided by dividing issue size by the price which has
been decided.

9. In a 100% book building process, not less than 25% (now 35% w.e.f. March
29, 2005) of the net offer is available to public for allocation to retail
individual investors and at least 25% (15% w.e.f. March 29, 2005) of the
net offer is available to non-institutional investors, €-8-, investors other than
retail individual investors and qualified institutional buyers (QIB) and
not rmore tharn 50% of net offer to public is available for allocation to
qualified institutional buyers.

Statement in lieu of prospectus (Sec. 70)

1. Where a public company does not invite public to subscribe for its shares
but arranges to get money from private SOUYCes, it need not issue a
prospectus to the public.

2. The promoters are required to prepare a draft prospectus known as a
‘statement in lieu of prospectus’ which should contain the information
given in Schedule I1I of the Act.

3. A company having a share capital which does rnot issue a prospectus shall

not atiot any of its shares or debentures uriless at least three days before
the allotment, there has been delivered to the Registrar for registration a
‘statement in liew of prospectus’.
For exampte, X Ltd., a public company limited by shares wishes to go for
private placemer\t/allot_rnent of shares on Friday, 28th March, 2003, it is
required to file a statement in lieu of prospectus with the Registrar latest
by Tuesday, 25th March, 2003.

1. The statement shall be signed by every person who is named therein

as a '
() director:
(ii} proposed director; or
(iif) his agent authorised in writing. .

5. A private company is rnot required to file a ‘statement it licu of prospecms’
at the tiohe of allotment.

6. If a company acts in violation of Sec. 70, the company and every director
of the company, who wilfully permits the contravention, shall be punish-
able with fine upto Rs. 10,000.

7. Where a ‘statement in lieu of prospectus’ includes any unirue staternent,
any person who authorised its issue shall be punishable with

(7)) imprisonment upto 2 years;
(ii) fine upto Rs. 50,000; or
Gii) both.
8. ¥le will be protected if he proves either, that
(i) the statement was immaterial, or
(i{) he had reasonable grounds to belicve that the statement was truae.

Acceptance of Public deposits (Sec. 58-A)

1. The Central Government may prescribe the
() limits up to which;
(ii) mMmanner in which; and
(iif) conditons subject to which deposits may be invited or accepted by a
company. The company shall howevaer consult the Reserve Bank of
India before doing soO.
2. A company shall not accept arty deposit —
(i) from the public if the arnournt of such deposit together with the amount
of deposits ocutstanding on the date of acceptance Or renewal exceeds
25 per cent of the total of the paid-up capital and its free reseroves.
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(i) against unsecured debentures or from a shareholder, etc., {(not being a
deposit accepted by a private company from its shareholders) if the
amounts of such deposit together with the amount of deposits out-
standing on the date of acceptance oOr renewal exceeds 10 per cent of
the total of the paid-up capital and its free reserves.
A company can accept or renew any deposit where it is repayable

(i) after the expiry of 6 months; and

(ii} not later than 36 months

from the date of acceptance orx renewal of such deposit.

Every company shall before the 30th day of April of each year deposit or

invest, as the case may be, a sum witich shall not be less than 15 per cent of

the amount of its deposits maturing during the year ending 31st day of March
next following in any or more of the securities prescribed in this regard.

A company shall not invite any deposit urnless—

(i)} such deposit is invited as per the rules made by the Central Governmest in
this behalf; .

(i) an advertisement, including thereina statement showing the financial

. position of the company, has been issued by the company, in the
prescribed form and marnner;

(iif) the company is not in default in the repayment of any deposit or part
thereof and any interest thereon in accordance with the terms and
conditions of such deposit. ’

Every company shall, on the acceptance or renewal of a deposit, furnish

to the depositor or his agent a receipt for the amount received by the

company within a period of 8 weeks from the date of receipt of money.

The said receipt shall be sigrned by an officer of the company duly authorised

by the company in this behalf.

Every deposit accepted by a company, unless renewed in accordance with

the rules made under Sec. 58-A, be repaid in accordance with the terms

and conditions of such deposit.

BEvery company accepting deposits shall keep at its registered office one

or more registers which shall contain the following particulars, namely:

(i) name and address of the depositox; :

(ii) date and amount of each deposit;

(iify duration of the deposit and the date on which each depositis repayable;

(iv) rate of interest;

(v) date or dates on which payment of interest will be made;

(vi) any other particulars relating to the deposit.

The register of deposits shall be kept for a minimum period of 8 years

from the financial year in which the latest entry is made in the register.

Where a company omits or fails to make repayment of a deposit in accordance

with the above provisions,

(i) the company shall be punishable with fine which shall not be less than
twice the armowunt in relation to which the repayment of the deposit
has NOT been made;

(if) every officer of the company who is in default shall be punishable
with
(@) imprisonment for a term which may extend to S years; and
(&) fine.

An ordinary employee who had signed fixed deposit receipts on behalf

of the company could notbe made liable towards depositors. There cannot

be any decree against such an employee [B.N. Narayan V. Lakshmi

Where a company accepts or invites any deposit in contravention of the
provisions of Sec. 58-A—
() the company shall be punishable where such contravention relates
to the
(a) acceptance of any deposit, with fine which shall not be less than an
amount egual to the amount of the deposit so accepted;
(b) invitation of any deposit, with fine which may extend to Rs. 10,00,000
but shall not be less than Rs. 50,000;
(i7) every officer of the company who is in default skall be punishable with
(a) imprisonment for a term which may extend to 5 years; and
b) fine.
Sec. 58-A shall not apply to
(/) a banking company; or
(if) such other'company as the Central Government may specify in this
behalf.

Small depositors (Sec. 58-AA)

A small depositor is a depositor who has deposited in a financial year a sum
not exceeding Rs. 20,000 in a company and irzcludes his successors, nominees
and legal representatives. The provisions relating to acceptance of money from
small depositors are as follows:

1.

Every company accepting deposits from small depositors shall intimate

to the Company Law Board™* any default made by it in repayment of any

such deposit.

(@) Such an intimation shall be given within 60 days from the date of
default.

(&) It shall include particulars in respect of names and addresses of cach
small depositor, the principal sum of deposits due to them and interest
accrued thereorn.

Note: The intimaton under this section shall be given on a monthly basis.
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3. Where a company has made a default in repayment of any deposit to a

small depositor, the Company Law Board®, on receipt of intimmation about

default in repayment shall—

(a) exercise, on its own motion, powers given to it under Sec. S8A(9);

{b) pass an appropriate order within a period of 30 days from the date
of receipt of intimation.

However, the Company Law Board* may pass order after expiry of 30

days, after giving the small depositors an opportunity of being heard. It

shall not be necessary for a small depositor to be present at the hearing of

such proceeding.

Note: * The powers of Company Law Board are transferred to the National Company Law

4.

10.

Tribunal by the Companies (Arnendment) Act, 2002. The Government is in the
process of formation of the Tribunal. As on date, the powers are exercised by
Company Law Board.
No company shall accept further deposits from small depositors’ wnless
each small depositor, whose deposit has matured. had been paid the

-amount of the deposit and the interest accrued thereon. This means that

a company cannot accept fresh deposits if it has defaulted in repaying
any small deposit.
However, nothing contained in this sub-section shall apply to—
(a) deposit which has been rencwed by the small depositor veluntarily;
or
(p) any deposit, whose repayment has become impracticabie due to the
death of the small depositor or whose repayment kas beent stayed by
a competent Court or authority:
Every company, which has on any occasion made a default in repayment
of a deposit or interest thereon to a small depositor, shall state, in every
Sfuture advertiserment arnd application form inviting deposits from the public, the
total number of small depositors and amowunt due to them in respect of which
swuch default has beert made.
Where any interest accrued on deposits of the small deposntors has been
waived, the fact of such waiver shall be mentioned by the company in
every advertisement and application form inviting deposits after such
waiver.
Where a company had accepted deposits from small depositors and
thereafter obtains any loans for the purpose of working capital from any
bank, it shall first utilize the funds obtained for the repayment of any
deposit or any interest thereupon to the small depositor before applying
such funds for any other purpose.
Every application form, issued by a company to a small depositor for
accepung deposits from him, shall contain a statement to the effect that
the applicant has been apprisec of—
(a) every post default by the company in the repayment of deposit or
interest thereon;
(F) the waiver of interest and reasons therefore.
Whoever, knowingly fails to comply with the provisions of this section
or comply with any order of the Company Law Board (National Company
Law Tribunal) shall be
(a) punishable with imprisonment upto 3 years;
(b) liable to a daily fine of not less than Rs. 500 for the period such non-
compliance continues.
If a company or any other person contravenes any provision of this section,
every person, who at the time the contravention was committed, was a
director of the company. as well as the company, shall be deemed to be
guilty of the offence and shall be liable to be proceeded against and
punished accordingly.



