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FORMS OF BUSINESS

What is Business?

· It is an activity carried on continuously, diligently, by deployment of capital (human, financial and material) and systematically by person(s) with a view to earning an income.  It also include professions, vocations, and calling for a fairly long time. The making of profit is not essential to constitute a business; nor on the other hand, does payment necessarily constitute one.

TYPES OF BUSINESS

(a) Non-corporate

i. Sole proprietorship
ii. Joint Hindu Family/Hindu Undivided Family
iii. Partnership
(b) Corporate

i. Companies incorporated under the Companies Act, 1956, 1913, 1882, 1862 or Charter. 

ii. Societies registered under the Societies Registration Act, 1860

iii. Co-operative Societies under the Cooperative Societies Act or Multistate Cooperative Societies Act

iv. Created by Act of Parliament/State Assembly and 

v. Gazette of India

IMPORTANT DEFINITIONS 

COMPANY 

· The word `company` is derived from the Latin word (Com = with or together; panis = bread).  It originally referred to an association of persons who took their means together. It may be assumed that in the leisurely past merchants took advantage of festive gatherings to discuss business matters.  Now business matters have become more complicated and they cannot be discussed at the festive gatherings.  Therefore the word `company has assumed greater importance as it denotes a joint stock enterprise in which the capital is contributed by a large number of people.  
· To sum up, in popular parlance, a company denotes an association of like-minded persons formed for the purpose of carrying on some business or undertaking.
As per Companies Act [SECTION 3]

· A company formed and registered under this Act or an existing company formed and registered under any previous Companies Act. The Word Company does not include a foreign company.
`BODY CORPORATE` or `CORPORATION`[SECTION 2(7)]

· It includes a company formed and registered under the Companies Act (India or foreign country laws) but does not include 

(a) A corporation sole created by the act of Parliament

(b) A co-operative society registered under any law relating to co-operative societies; and

(c) Any other body corporate created by notification in the Official Gazette.

ADVANTAGES OF CORPORATE FORM OF ENTERPRISE
· Corporate personality. 

· Limited liability.

· Perpetual succession. 

· Transferable shares.

· Separate property.

· Capacity to sue.

· Flexibility and Autonomy.

CASE EXAMPLE

Doctrine of Corporate personality 

Salomon Vs Salomon & Co. Ltd. (1897)

In this case Solomon was a prosperous manufacturer who formed a limited company to take over his business.  The company was duly registered in the mane of Salomon & Co. Ltd.  its members being Mr. Salomon,  his wife and their five children, each taking L 1 share in the company.  After the formation of the company Salomon sold his boot business to it for over L 38,000 (which was an over-estimate of the value of his business).  Part of the purchase price was paid by the company by allotting him debentures to the value of L.  Salomon had 20,001 out of 20,007 shares issued by the company.  Obviously Salomon controlled it and he was its Managing Director.  Subsequently due to failure of the boot business the company wound up.  The company’s assets only realised a little over, L 6,000, whereas beside L 10,000 debentures, which had been issued to Salomon, the company owed over L 7,000 to unsecured creditors.  If the secured debts (the debentures) were repaid first, there would be nothing left for the unsecured creditors.  

In the winding up proceedings it was, therefore, pointed out that though incorporated under the Companies Act, the company never had an independent existence and it was in fact Salomon under another name so it was a mere imposture or fraudulent deception.  

The House of Lords dismissed these arguments and held that the company was a separate legal entity and that the Salomon & Co owned the business and not Mr. Salomon personally.  Thus Company’s available assets went towards paying off Solomon’s debentures and the unsecured creditors of the company got nothing.  The House of Lords further emphasised that all the requirements of the companies regarding incorporation of a company were complied properly.  

Lord Halsbury stated, “ Once the company is legally incorporated it must be treated like any other independent person with its rights and liabilities appropriate to itself and… the motives of those who took part in the promotion of the company are absolutely irrelevant in discussing what those rights and liabilities are”.  Lord Herschell said, “ In a popular sense, a company may in every case be said to carry an business for and on behalf of its shareholders but this certainly does not in point of law constitute the relation of principal and agent between them or render the shareholders liable to indemnify the company against the debts which it incurs.”

In India, the principle of separate corporate entity was recognized even before the classic Salomon’s case, by the Calcutta High Court in Re Kondoli Tea Co. Ltd  (1886).
DISTINCTIONS

	PARTICULARS
	COMPANY
	PARTNERSHIP
	HUF

	LEGAL ENTITY

PERPETUAL SUCCESSION

HOLDING OF PROPERTY IN ITS OWN NAME

CONTRACT INTERSE

TRANSFER OF SHARES (INTEREST)

LIABILITY OF MEMBERS/PARTNERS

STATUS OF MINOR & DAUGHTER (WOMAN)

CAPACITY TO SUE/BE SUED IN ITS OWN NAME

OWNERSHIP OF (BUSINESS) PROPERTY

REGISTRATION

NUMBER OF MEMBERS

ACCOUNTS AND AUDIT

DISSOLUTION 
	It is a separate distinct legal entity.  It is a person.

It has perpetual succession. 

Company being a distinct person may hold property in its own name.

Members enter into a contract with company (a separate person).

A member may transfer is share (interest) in the company.

Limited liability unless otherwise agreed by members. 

Minor may become a member for benefits only.  Woman may also become a member.

Can sue/can be sued in its own name

Company may own property in its own name.

It is incorporated only upon being created and registered under the Companies Act. 

Minimum two

Mandatory 

May be dissolved as per procedure laid by law.
	It is a compendium of persons.  It is not a separate legal entity.

Created and dissolved as per contract.

The property has to be held in the name of the partners.

It is created by contact between partners interse.

A partner cannot transfer his interest without consent of other partners.  The original firm is dissolved.

Unlimited liability, governed by contract between the partners.

Minor cannot become a member.

Joint and several liability of the partners.  Unregistered firm cannot be sued.

It is joint property of the partners.

Not mandatory

Minimum two (by implication)

Not essential

Dissolution as per contract.
	It is a homogeneous combination of members of the same family. Not a separate legal entity.

May be dissolved by split in family.

Property is held in the name of the coparceners.

Created by virtue of birth in the family.  No contract. 

A coparcener cannot transfer his interest to an outsider.

Unlimited liability 

Only a Male including Minor may become a coparcener.

Joint and several liability of the coparceners.

It is joint property of the coparceners.

Not mandatory

Minimum two (by custom)

Not essential

Dissolution, by split in the family status.


DOCTRINE OF LIFTING OF CORPORATE VEIL

· Ordinarily, the Courts recognize the separate legal entity of the company and consider themselves bound by the principle laid down in the case of Salomon Vs. Salomon & Co. Ltd.  They do not lift or pierce the veil of corporate entity to look at the economic realities behind the legal veil.  But in exceptional cases, the courts may disregard the concept of corporate entity to look at the persons (members or shareholders) behind the company.  They may, so to say lift the corporate veil to probe into the economic realities behind the scene.  This is known as the “lifting or piercing the corporate veil.’

Circumstances necessitating the lifting of the corporate veil

Under Common Law
1. For determining the character of the company (Daimler Co. Ltd Vs.  Continental Tyre & Rubber Co Ltd)

2. Company cannot act as agent of shareholders (In re RG Films Ltd)

3. For checking fraud or improper conduct (In re: Gilford Motor Co.; In re: Jones Vs. Lipman)

4. Against Public Policy (Connors Bros. Vs. Connors; R Vs Registrar of Companies ex p Attorney General)

5. Avoidance of legal obligation (in re: Creasey Vs. Breachwood Motors Ltd.)

6. In the interest of Revenue (CIT Vs. Sri Meenakshi Mills Ltd)

Under the Companies Act, 1956  
1. Reduction in membership below the statutory minimum (Sec 45)

2. Civil Liability in case of any mis-statement in Prospectus (Sec 62)

3. Failure to refund application money  (Sec 69)

4. Fraudulent conduct of business (Sec 542)

5. Contracts made in personal names of directors etc (Sec 147)

6. Subsidiary Company  (Sec 212)

7. Ultra vires acts

Other legislations  - like the Wealth Tax Act, Estate Duty Act and Income Tax Act also make similar provisions in certain cases.  

TYPES OF COMPANIES

On mode of Incorporation 
(1) Chartered Companies [formed under the Royal Charter]

(2) Statutory Corporation [brought into existence and governed by special Act of the legislature]
(3) Registered Companies [Companies registered and governed under the Companies Act]
On the basis of Liability  

i. Unlimited Companies [liability of members of these companies is unlimited]
ii. Companies limited by Guarantee [liability of each member in such company is limited to the amount he has guaranteed to contribute in the event of the winding up of the company]
iii. Companies Limited by Shares [liability of each member is limited up to the nominal or face value of the shares held by him].  Such companies may be – Private Limited or Public Limited.

iv. Government Companies [company in which not less that 51% of the paid up capital is held by the Central or State Government or any to or more them is known as Government Companies].  It must be noted that Government companies are `State` within the meaning of Article 12 of the Constitution.  These companies have been granted certain exemptions from compliance of the provisions of the Companies Act.

v. Foreign Companies [Company, which is incorporated outside India and has established a place of business in India]
vi. Holding and Subsidiary Companies [A company (holding) which controls the composition of the Board of Directors of another company or holds majority of the voting power of another company (subsidiary)]
vii. Public financial institutions [companies are incorporated under Section 4A of the Act] 
viii. Association not for profit having licence under Section 25 of the Act [an association which has been incorporated, with limited liability for promoting commerce, art, science religion charity or any other useful object; and the company prohibits payment of any divined to its members but intends to apply its profits or other income in promotion of its object].
PRIVATE LIMITED AND PUBLIC LIMITED COMPANY

Private Limited Company [Section 3(1) (iii)]

· It means a company which, 

Has a minimum paid up capital of Rs. One Lakh or such higher paid up capital as may be prescribed 

a) restricts the right to transfer its shares, if any;

b) limits the number of its members to 50 not including

(1) persons who are in he employment of the company; and

(2) persons who, having been formerly in the employment of the company, were members of the company while in that employment and have continued to be members after the employment ceased; and

c) prohibits any invitation to the public to subscribe for any shares in, or debentures of, the company.
d) prohibits any invitation or acceptance of deposits from persons other than its members, directors or their relatives.
Public Limited Company [Section 3(1) (iv)

· It means a company which –

(a) is not a private company

(b) has a minimum paid up capital of Rs. 5,00,000 or such higher paid up capital as may be prescribed.

· It must be noted here company to enjoy the privileges of a private company the Articles of Association of that company shall contain regulations stipulated under Section 3(1) (iii).  In the absence of such regulations, such company shall be deemed to be a public limited company.

PRIVILEGES ENJOYED BY A PRIVATE COMPANY

1. A private company can issue any class of share and need not restrict itself to the issue of only preference and equity shares.  It can also issue shares with disproportionate voting rights, which a public company cannot.  (Sec 90)

2. If the Articles provide otherwise the provisions of Section 171 to 186 of the Companies Act shall not apply to general meetings of private companies. (Sec 170)

3. A private company can refuse to register a transfer or transmission of shares, the aggrieved person cannot appeal to the National Company Law Tribunal for redress. (Sec 111)

4. Restriction regarding appointment of a firm or body corporate to any office or place of profit under the company is not applicable to a private company. (Sec 204)

5. The directors of a private company are not liable to retire by rotation. (Sec 255, 256)

6. A private company is not required to obtain the permission of the Central Government to increase the number of its directors. (Sec 259)

7. The provisions of the Companies regarding the time within which directors are required to obtain qualification shares and limiting the nominal value of qualification shares to Rs. 5000 are not applicable to a private company. (Sec 270, 272)

8. It is not necessary for a private company to pass a separate resolution for appointment of each director. (Sec 263)

9. A person can hold directorship of any number of private companies.  The provisions of the Act prohibiting the holding of directorship of more than 20 companies do not apply to it. (Sec 278)

10. Restrictions on inter company loan and investments are not applicable to private companies. (Sec 372A)

11. A private company can give loans, or guarantee loans, or provide security for loans made by any person to any of its directors or any other concern in which the director is interested as a partner or director.  Similarly it can make loans or guarantee loans or provide security for loans given by any of its directors to any person. (Sec 372A)

12. The Central Government cannot intervene to prevent any change in the constitution of the Board of Directors of a private company. (Sec 369, 409)

13. The directors of private company not prohibited from voting in the board meeting in which decision is taken on a contract in which they are interested. (Sec 299, 300)

14. The restrictions imposed by the Companies Act regarding the remuneration of directors are not applicable to a private company nor is it required to obtain sanction of the Central Government to increase the remuneration of directors. (Sec 309, 301)

15. Restrictions imposed by the Companies regarding appointment of Managing Director or Manager for more than five years at a time is not applicable to private companies. (Sec 317)

16. Limitation on the number of companies, which can be managed by a managing director or manager, does not apply to a private company.  (Sec 316, 386)

17. A private company is not required to seek the approval of the Central Government in the mater of appointment, reappointment remuneration, increase in remuneration etc of a managing or whole time directors or manager. (Sec 388A)

SALIENT DISTINGUISHING FEATURES BETWEEN 

PRIVATE LIMITED AND PUBLIC COMPANY

	PARTICULARS
	PRIVATE LIMITED
	PUBLIC LIMITED

	Min. paid up capital

Min. and Max. No. of members

Prohibitions on Invitation to public for shares subscription and acceptance of deposits

Transfer of shares

Commencement of business

Holding of Statutory Meeting

Filing of Prospectus or Statement in lieu of prospectus (SLP)

Pre-emptive rights of shareholders

Qualification shares

Consent to act as Director

Meetings 
	Rs. 1 lakh

Min.- 2 and Max. 50 (excluding present and past employees)

Prohibited 

May impose restriction on transfer of shares

May commence business immediately upon incorporation

Not required to hold statutory meeting. 

Not required 

No such right of shareholders

Not necessary for a Director to hold qualification shares 

No consent required for appointment as Director.

A private company may in its Articles provide for requirements as to meetings.  
	Rs. 5 Lakh

Min. - 7; no limit for the max. number of members.

No such prohibition

Shares are freely transferable.

Shall commence business only after obtaining Certificate of Commencement of business (COB)

Statutory meeting shall be held within 6 months of commencement of business 

Prospectus or SLP shall be filed with ROC before allotment of shares 

Existing shareholders shall have the pre-emptive rights (Rights issue) before issue of further shares.  They may forego their right by way of Special Resolution. 

Where Articles so provide, a Director shall hold the specified number of qualification shares within 2 months of appointment.

Consent is required (Form No. 29)

A public limited company has to comply with related provisions relating to meeting under Companies Act (Sec 165 to 182)


ILLEGAL ASSOCIATION [SECTION 11]

· Section 11 of the Act inter alia, provides that no company, association or partnership consisting of more than 20 persons (10 in the case of banking business) can be formed for the purpose of carrying on any business for gain unless it is registered as a company under the Companies Act. (This does not apply to HUF) 

· The effect of non-registration of an association is that such association is illegal and has no existence in the eyes of law.  The members of an illegal association are individually liable in respect of all acts or contracts.

GOVERNMENT COMPANY [SECTION 2 (18) & 617]

· Government Company means any company in which not less than 51% of the PUC is held by the Central or State Government, or subsidiary of a Government company.

· If a Government company is found to be an instrumentality or agency of the Government, it is “State” within the meaning of Article 12 of the Constitution. (Pyre Lal Sharma Vs JK Industries Ltd.)
CASE EXAMPLE

· In AJAY HASIA VS. KHALID MUJIB, (REGISTERED SOCIETY), Regional Engineering College was held to be a “ State”. In this judgment of the Supreme Court, Mr. Justice Bhagwati enunciated the following test for determining whether an entity is an instrumentality or agency of the State: - 

1. If the Government holds the entire share capital of the corporation.

2. Where the financial assistance of the State is so much as to meet almost entire expenditure of the corporation.

3. Where the corporation enjoys monopoly status, which is the State conferred or State protected.

4. Existence of deep and pervasive State control.

5. If the functions of the corporation of public importance and closely related to governmental functions.

6. Where a department of Government is transferred to a corporation. 

Provisions regarding Annual accounts [Section 619]

· The following provisions shall apply to a Government company 

· The auditor of a Government company shall be appointed or re-appointed by the Central Government on the advice of the Comptroller and Auditor- General of India (CAG).  However, the auditor shall audit more than 20 companies (Section 224). 

· The said Auditor shall comply with the directions, instructions issued by the CAG issued from time to time.

· The auditor aforesaid shall submit a copy of his audit report to the CAG.  

· The Audit Report together with comments, if any, shall be placed at the AGM of the Government Company.  It shall be further laid before the Parliament/Assembly, as the case may be, within 3 months of the AGM. 

· The Central Government has notified that some of the provisions of the Companies Act shall not be applicable to Government Companies.

STATUTORY CORPORATIONS

· A Company formed under an Act of Parliament of State Legislature is called a Statutory Company/Corporation.  Such companies do not use the word “limited” as part of their names e.g. Reserve Bank of India, LIC etc .The special enactment contains its constitution, powers and scope of its activities. Change in its structure is possible only by a legislative amendment.  

· Such companies are usually formed to carry on the work of some special public importance and for which the undertaking requires extraordinary powers, sanctions and privileges.

· The major objective for incorporating statutory corporations is serving public interest.  The need for establishing a statutory corporation is that the State wishes to enter a field of human activity, which has traditionally been, or will in normal course be, undertaken by non-official persons and groups.

PUBLIC FINANCIAL INSTITUTIONS [SECTION 4A]

· Each of the following financial institutions shall be regarded as a public financial institution, namely:

(i) The ICICI Bank Limited, a company formed and registered under the Companies Act, 1956

(ii) The IFCI Ltd., established under Companies Act, 1956;

(iii) The Industrial Development Bank of India, established under Section 3 of the Industrial Development Bank of India Act, 1964

(iv) The Life Insurance Corporation of India, established under Section 3 of the Life Insurance Corporation Act, 1956

(v) The Unit Trust of India, established under Section 3 of the Unit Trust of India Act, 1963;

(vi) The Infrastructure Development Finance Company Limited, a company formed and registered under this Act.

Following financial institutions have been  notified as Public Financial Institutions by the Central Government :-

· the Central Government has specified the certain institutions to be public financial institutions.  Some of them are given below: -

· Industrial Reconstruction Bank of India

· General Insurance Corporation of India and its subsidiaries.

· Shipping Credit and Investment Company of India Limited.

· Tourism Finance Corporation of India Limited.

· Risk Capital and Technology Finance Corporation Limited

· Power Finance Corporation Limited.

· Rural Electrification Corporation Limited. 

· State Financial Institutions (i.e. PICUP, PSFC, MPSFC, RSFC etc.) 

HOLDING AND SUBSIDIARY COMPANIES [Section 4]

Definition 

· A company (Company `X`) shall be deemed to be a holding of the other company (Company `Y`) only if 

(a) When the first company (Company `X`) controls the composition of the Board of Directors of the second company (Company `Y`); or

(b) When the first company (Company `X`) controls or exercises control more than half (50% + one share) of the voting power of the second company (Company `Y`); or 

(c) The first-mentioned company (Company `X`) is the holding company of another third company (say Company `Z`). And the third Company (Company `Z`) is the holding company of second mentioned company (Company `Y`).

Provisions of the Act, concerning holding- subsidiary relationship

· Section 372A [Inserted by Companies (Amendment) Act, 2000]

A company is free to give loan to, provide guarantee/security in respect of, or make investment in securities of its wholly owned subsidiary.

· Section 42(1)  - Prohibition on allotment or transfer of shares of holding company to its subsidiary.

· Section 212 – Obligation on the part of the holding company to furnish to its shareholders details about its subsidiary and to attach to its balance sheet a copy of subsidiary’s annual accounts.
· Section 4(3)(b)(ii) – the shares held or power exercisable by a subsidiary shall be treated as held or exercisable by the holding company.
Other relevant sections - Sections 213, 214, 239 309(6) of the Act. 
Mandatory publication of Consolidated Financial Statements by a listed holding company– under Listing Agreement

· Clauses 32 of the Listing Agreement as amended, inter alia, now provides for mandatory publication of Consolidating Financial Statements by a listed-holding company in its Annual Report in addition to the individual financial statements. 

· The Institute of Chartered Accountant of India (ICAI) has issued AS 21 in this regard.

SECTION 25 COMPANIES OR CHARITABLE OR LICENCE COMPANIES

· Where it is proved to the satisfaction of the Central Government that an association is about to be formed as or an existing limited company ​-

(a)
for promoting com​merce, art, science, religion, charity or any other useful object, and

(b) intends to apply its profits, if any, or other income in promoting its objects, and 

(c) to prohibit the payment of any dividend to its members.

· The Central Government, thereupon being satisfied, may, by licence, direct that the association be registered as a company with limited liability, without the adding its name of the word "Limited" or the words "Private Limited".

· The Central Government may put such conditions and regulations as it think and those conditions and regulations shall be binding. 

· The association may thereupon be registered accordingly; and shall enjoy all the privileges, and be subject to all the obligations, of limited companies.  It may be noted that the Central Government has granted certain exemptions from compliance of the companies Act to these licence companies. 

FOREIGN COMPANIES [SECTIONS 592 TO 602]

· Foreign companies mean a company, which 
i. was incorporated outside India; and 
ii. has established a place of business within India.

· Place of business connotes that the business activity is being carried at a fixed and definite place in India on a continuous and regular basis. The foreign companies are also governed by the provisions Foreign Exchange and Management Act, 1999.  

· It is compulsory for every foreign company to mention its name and the name of the country in which it is incorporated, as also the fact of its limited liability, in all its documents and at all its offices or places of business in India. 

Carrying on of business – illustrations 

(i) Carrying on small transactions

(ii) Conducting meetings of shareholders or even directors

(iii) Operating bank accounts

(iv) Transferring of shares or other securities.

(v) Operating through independent contractors

(vi) Procuring orders

(vii) Creating or financing of debts, charges, etc on property.

(viii) Securing or collecting debts or enforcing claims to property of any kind. 

Documents required to be filed with ROC, Delhi & Haryana [Section 592- 595]

· Foreign companies shall, within 30 days of the establishment of the place of business, deliver to the ROC, Delhi & Haryana for registration, copy of each of the following documents in English: -

· a certified copy of the charter, statutes, or memorandum and articles of the company;

· the full address of the registered or principal office and the country of incorporation.

· a list of the directors and secretary of the company.

· the name and address or the names and addresses of one or more persons resident in India, authorised to accept on behalf of the company service of process and any notices or other documents required to be served on the company ; and 

· the full address of the office of the company in India which is to be deemed its principal place of business in India. 

· alteration in the Charter or the Memorandum and Articles of Association or any change in the any of the above documents.  

· Particulars of Charges created on the properties situated in India.

· Annual Accounts of the company including its subsidiary companies if any.

