Laws relating to Employer - Employee


	Laws
	Payment of Bonus Act, 1965
	Employees Provident Fund and Miscellaneous Provisions Act, 1952
	Payment of Gratuity, 1972



	Date of commencement
	25th  September, 1965
	14th March, 1952
	16th September, 1972

	Sections
	1 to 40
	1 to 22
	1 to 15

	No of employees
	20 or more
	20 or more
	10 or more

	Extend
	Whole of India except the State of  Jammu and Kashmir
	Whole of India except the State of  Jammu and Kashmir 
	Whole of India except the State of  Jammu and Kashmir(esp. for plantations and ports)

	Applicability of Act
	According to Section 1(3), payment of bonus act applies to
· Every factory (as defined in Factories Act, 1948) 

· Every other establishment in which 20 or more persons are employed on any day during the accounting year
	Section 16 of the Act applies to 
· Every establishment which is a factory engaged in any industry specified in schedule 1 and in which 20 persons or more are employed.

· Any other establishment employing 20 or more persons  or class of such establishments which Central Govt. may by notification in the Official Gazette, specify.    
	According to Section 1(3), this act applies to :-
· Every factory, mine oilfield, plantation, port &  railway co

· Every shop & establishment within the meaning of any law for the time being in force relation to shops and establishments in a State, where 10 or more persons are employed or were employed on any one day of preceding 12 months 

· Such other establishment or class of establishments in which 10 or more employees are employed or were not employed on any day of preceding 12 months as Central Govt. may by notification, specify in this regard.

	Continued applicability
	Not applicable
	 Any  establishment to which this act has become applicable shall continue to be governed by this act notwithstanding that the number of employees employed therein at any time after it has become so applicable falls below 20.
	u/s 1(3A), A shop or establishment to which this act has become applicable shall continue to be governed by this act notwithstanding that the number of employees employed therein at any time after it has become so applicable falls below 10.
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	Establishments to which the provisions do not apply
	Section 32 of the Act, enumerates the classes of employees to which the Act shall not be applicable. These are :
· Employees employed by any insurer carrying on general insurance business and employees employed by LIC 

· Seamen as defined in clause 42 section 3 of Merchant Shipping Act, 1958

· Employees registered or listed under any scheme made under the Dock Workers (Regulation of Employment) Act, 1948, and employed by registered or listed employers,
· Employees employed by an establishment engaged in any industry carried on by or under the authority of any Dept. of Central Govt. or a State Govt. or a local authority

· Employees employed by

· Indian Red Cross Society or any other institution of a like nature ( incl. its branches)

· Universities or other educational institutions

· Institutions (hospitals, chamber of Commerce, and social welfare institutions
               established not for purposes of profit

· Employees employed thru contractors on building operations

· Employees employed by RBI

· Employees employed by IFCI, JFCI or SFCI, Deposit Insurance Corporations, NABARD, UTI, IDBI, NHB, or any other financial institution other than banking co. being established in public sector, which the Central Govt may by notification in Official Gazette specify

· Employees employed by inland water transport establishments operating on routes passing through any other country.
	According to Section 16, the Act is not applicable to the following establishments :-

· Any establishment registered under Co-operative Societies Act, 1912 or any other law for the time being in force in any State relating to Co-operative Societies; 

a) Employing less than 50 persons 

b) Working without aid of power

· Any other establishment belonging to or under the control of Central Govt. or a State  Govt. and whose employees are entitled a benefit of contributory provident fund or old age pension in accordance with any scheme or Rule framed by the Central Govt. or State Govt. governing such benefits.

· Any other establishment set up under any Central, Provincial or State Act, and whose employees are entitled
 to the benefits of contributory provident Fund or old age pension in accordance with any scheme or rules framed under that Act governing such benefits

· Sub Section 2 empowers Central Government to exempt whether prospectively or retrospectively any class of establishments from the operation of Act, if the Govt. thinks necessary or expedient after taking into consideration the financial position of the establishment or other circumstances of the case. This exemption can be granted only thru notification in official gazette.
 
	Central or State Government employees 


	Change of employer
	If there is change in ownership, the payment of bonus is at the discretion of the new employer. But if there are old dues, it is the duty of the new employer to clear the same within prescribed time limit.
	
	When there is a change of ownership, the relationship of employer and employee subsists, and new employer cannot escape from liability of payment of gratuity to employees.

	Exemption by 
Appropriate Government i.e.

Central Government
	>If the employer proves that losses were being incurred continuously for several years and the entire capital and the assets were wiped out with proper justification except the following situations  if bonus liability is very negligible and if incurring losses or wiping out of reserves is the only reason.

>Secondly if it is in public interest to waive bonus payment.
	u/s 16(2) The Central Government may exempt certain establishments from applicability of this act by notification In official gazette if :-
· Sound financial position

· Other circumstances of the case

· In the opinion of C.Govt. that it is expedient to grant exemption.
	If the appropriate Government my exempt establishments or employees to whom such act applies if it is of the opinion that the employees or class of employees are in receipt of gratuity or pensionary benefits not less favourable than the benefits conferred under the act.

	Legal Protection 
	Not applicable 
	According to section 10 , Providend fund dues shall not be liable to attachment, in execution of any decree or order of any Civil, Revenue or Criminal Court.
	According to section 13, gratuity shall not be liable to attachment, in execution of any decree or order of any Civil, Revenue or Criminal Court.

	
	
	
	


COMPUTATION AND PAYMENT :-
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	Employees - Who are eligible
	All employees who have worked for 30 days  or more in the accounting year.

	Employee becomes a member from the date of joining the factory or establishment.  Form NO.5 is submitted for new employees joining the scheme and Form no.10 is filled for old employees leaving the scheme.
	All employees who are in continuous service for  5 years or more. Continuous service u/s2A(1), if an employee for that period been in uninterrupted service, or service without possible interruptions (i.e. sickness, accident, leave, layoff, strike or lockout without fault of employee). 
>Seasonal est.(2A(3)) :- 75% of operational

                                          period

>u/s 2A(2)      190 days (mining, etc)

   others          or working <6 day week

  (for I yr)         240 days 

>u/s2A(2)            95 days or 120 days    
  For <6 mths

	Employees - Who are not eligible
	· Apprentice 2(13)

· Employee employed through contractors on bldg operation 32(vi)

· Employee dismissed due to misconduct u/s 9.
	Employee does not include any such person who holds a post under the Central Government or State Government and is governed by any other Act or by any rules providing for   payment of providend fund.
	Employee does not include any such person who holds a post under the Central Government or State Government and is governed by any other Act or by any rules providing for   payment o Gratuity.

	Rules of Frofeiture
	n.a
	n.a.
	According to Section 4(6), 

Gratuity can be forfeited if employees services are terminated for  :

1. Any act, willful omission, or negligence causing damage or loss to or destruction of, property belonging to the employer, to the extent of damage or loss so caused.

2. His riotous or disorderly conduct or any act of violence on his part or any act which constitutes an offence involving moral turpitude, where such an offence is committed in the course of his employment, gratuity is wholly or partially exempt.

	Calculation
	Bonus is calculated on salary upto Rs.3500/- even if employee is drawing higher salary max upto Rs.10,000/- i.e. max 3500*12*10%=4200 even if employee draws 5000/- p.m.


	· Employee contribution 12% of Salary  + employer contribution  12% of salary (salary = Basic +DA+RA+Food Concessions)  

· Employee Family Pension scheme 

U/s 6 A, Out of employer contribution,  8.33% is deposited in pension scheme  & 1.16 % contributed by C.Govt.  towards employee’s pay max upto Rs.5,000/- 

· Employee’s Deposit Linked Insurance Scheme 

u/s 6B, employers contribution, 0.5% of basic wages, DA, RA or FC,


	*General Rule :-

   (Last drawn monthly salary + DA    

   (retirement benefits portion only))

               x  (15/26) 

        x  (no of years of service)

*For Piece Rate employee, average of 3   

   months  wages excluding overtime.

*for seasonal employees who work only 

   in season, 7 days for each season.

	Min Limit 

Max limit
	· 8.33% of salary 

· Rs.100/- 

   Whichever is higher

         Max upto 20%

[For payment of Bonus, available surplus( i.e. adjusted GP as per schedule I for banking and Schedule II for Non Banking Corp.) to the extend 60% for Banking and 67% for other establishments, need to be set aside every year.]
	No min - max limit. Employee contribution can be > Employer contribution but definitely not less than employer contribution.

Rate of interest =9.5% p.a.
	· Rs.3,50,000/-

· Actual Gratuity Amount received

· Gratuity as per Act (formula)

    Whichever is less.

Maximum gratuity payable is Rs 3.50 lakhs for non government employees and 10 Lakh for Government employees. [Section 4(3)] [Of course, employer can pay more. Employee has also right to get more if obtainable under an award or contract with employer, as made clear in section 4(5)].


	When payable
	Within 8 months from close of accounting year max upto 2 years with permission from C.Govt. 

In case of dispute, within 1 month from the date on which the settlement comes into operation or award becomes enforceable.(u/s19).
	Accumulated from salary every month and paid at the time of withdrawal by the employee by submitting :-

· Form 19 withdrawal by employee on his retirement or superannuation

· From  20,withdrawal by nominee in case of death of employee

· Form 10C, for claiming refund of employers share/withdrawal benefit / scheme certificate for retention of membership

· Form  21 to avail of advances and withdrawals as provided in the  scheme.
	Once in lifetime of the employee.

Section 4(1) Gratuity shall be payable to an employee, on termination of his employment after he has rendered a continous service of not less than 5 years 

· On his superannuation

· On his retirement or resignation

· On his death or disablement due to accident or disease

	Rules related to Nominations
	Bonus Due (for the year in which the employee retires or has died) is paid alongwith salary in one time settlement to the employee or his legal heir or nominee
	Form 2, 
	· 6(1) (after 1yr, within 30 days) any one person ; 

· 6(2)  anytime multiple nominees

· 6(3) immediate Family

· 6(4) Acquiring a family

· 6(5) Modification

· 6(6) Death of nominee 

· 6(7) custody

Froms : F,G,& H

	Important forms
	Not Applicable.
	Form Nos.

2, 5,10,13,19,20,10C,21
	Form Nos. A,B,C,D,E,F,G,H,I,J,K,L,M,N,O,P,Q,R,S,T,U

	
	
	
	


Administration :-
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	Appropriate Authorities
	 Central Government or State Government 
	Central Government or State Government
	 Central Government or State Government

	Controlling Authority
	Any officer appointed by Central Government or State Government 
	Central Board of Trustees appointed by C.Govt. by notification in official gazette.
	Any officer appointed by  Central Government or State Government

	Procedure in case of default
	1. The employee has to make an application to the appropriate authority within 1 yr from date on which bonus becomes due.
2. Appropriate authority may, after verify the facts of the case, shall issue a certificate for the amount to the Collector. 

3. The Appropriate authority may give employer a reasonable opportunity before issuing certificate of recovery.
4. The Collector shall proceed to recover the dues in the same manner as arrears of land revenue.
	Central Board of Trustees 
                   

Executive Committee

Corporate Head Quarters


Regional & sub Regional offices

District officers & Service Centres.(who collect PF dues from employers)
	1. The employee has to make an application in Form T to the controlling authority within 1 month from date on which gratuity  becomes due.

2. Appropriate authority may, after verify the facts of the case, shall issue a certificate for the amount alongwith interest  to the Collector. 

3. The Appropriate authority may give employer a reasonable opportunity before issuing certificate of recovery.

4. The Collector shall proceed to recover the dues in the same manner as arrears of land revenue.

	Penalties
	Imprisonment upto 6 months or fine Rs.1000/- or both. u/s 28
	· False representation by any person :- imprisonment upto 1 yr and/or fine Rs.5000/- 
· Default in contribution or admin chgs, or inspection chgs, :- Imprisonment of 1 yr upto 3 yrs and fine upto Rs.10000/-

· Default in EDIL :- Imprisonment of  6 mths upto 1 yr and fine Rs.5000

· Default in EDIL by any other person :- imprisonment upto 1 yr and/or fine Rs.4000

· Commitment of same offence subsequently :- imprisonment of 1yr to 5 yrs and fine Rs.25000/-
	u/s 9 
> false representation –> imprisonment for 6 mths and/or fine Rs.10,000/-

>  default in complying with any provisions of law or rule -> Imprisonment  of 3mths to 1 yr and/or fine Rs.10,000/- to Rs.20,000/-

> Non payment of gratuity -> Imprisonment of 6 mths to 1 yr.

	Landmark cases
	
	
	


