          PREVENTION OF OPPRESSION AND MISMANAGEMENT
Q FROM THIS CHAPTER COMES ALMOST IN EVERY ATTEMPT FOR 7 MARKS 
Q: meaning of oppression and mismanagement
These words not defined in co. law but meaning for the purpose of co. law should be used in broad sense and not in strict literal sense and can be derived from following case laws:
· Oppression involves atleast an element of lack of fair dealing to the member of his propriety right as shareholder.
· Persons concerned with management of the co. affairs must, in connection therewith, be guilty of fraud, misfeasance or misconduct towards the members.
2. Oppression must be of a continuous process. Hence isolated acts of oppression or mismanagement will not give rise to an action u/s 397
3. An attempt to force new and more risky object upon an unwilling minority, May, in circumstances, amount to oppression.
4. A person can complain of oppression only in his capacity as a member and not in capacity as a director or a creditor.
5. The legal representatives of a deceased member, whose name is still on the register of members, are entitled to file a petition under section 397 for relief against oppression or mismanagement.
Person claiming relief on the ground oppression has to prove on the part of majority:

a. Lack of probity (honesty) OR
b. Unfair conduct OR

c. Prejudice to him in the exercise of legal and propriety rights as a shareholder.

Q: state the conditions which must be satisfied before filing petition u/s 397of the companies act for the prevention of oppression. (Very important)
1. conditions for claiming relief from oppression
The remedy is available u/s 397 only if following conditions are satisfied
a. Oppression or prejudice to the public int.
It must be established that the affairs of the company are being conducted:
I. In manner oppressive to any member OR
II. In a manner prejudicial to public int.

Meaning of oppression as per last question 

b. Oppression in the capacity of a member
Relief claim only person in his capacity of member
c. Continuity of oppression 

d. Justification of winding up

The application must make out prima facie case that degree of oppression is so severe that there is just and equitable ground for winding up of company. 
2. eligibility to make an application 

An application u/s 397 can be made only by the members of the company. Further such members must meet the eligibility requirements as prescribed u/s 399.
3. order by the company law board (CLB)
Where an application is made to CLB complaining oppression, if it is satisfied that the affairs of the co are being conducted in a manner which is oppressive to any member or prejudicial to public int. , it may make necessary orders ending the matters complained. 
Q: state the conditions which must be satisfied before filing a petition u/s 398 for the prevention of management. (Twice)
1. conditions for claiming relief from mismanagement

Section 398 will be invoked in either of the following two conditions:

a) the affairs of co being conducted in a manner which is
· prejudicial to public int. OR

· prejudicial to the int. of company

b) that due to “material change” that has taken place in the management or the control, it is likely that the affairs of the co will be conducted in the manner:

· prejudicial to public int. OR

· prejudicial to the int. of company

Meaning of material change:

It will deem to have taken place in following cases:

· alteration in BOD OR
· change in manager OR

· alteration in ownership of the co shares

· Alteration in the membership of co in case of no share capital.

                  c) Continuity of mismanagement is required.
2. Eligibility to make an application
An application u/s 398 can be made only by the members of the company and must meet the eligibility requirement under section 399

3. Orders by the CLB

Where an application is made to CLB complaining mismanagement, if the CLB is satisfied that the conditions prescribed in section 398 are satisfied. It may make the necessary orders for ending the matters, complained of. 
Q: who can apply to the CLB for relief in case of oppression and mismanagement?(Very Very imp) 
As per section 399
This provision has been enacted to discourage frivolous (useless) application.
1. eligibility to make an application:
a. members
· in case of co having share capital

Members eligible to apply shall be the lowest of the following 
· 100 members OR

· 1/10 of total members OR

· Members holding not less than 1/10 of total issued share capital.
· Co having no share capital
Application shall be made by atleast 1/5 of total number members.
The CG may (even if the above requirements is not complied) allow any member to apply, if in its opinion, circumstances exist which make it just and equitable to do so.
2. conditions to be fulfilled for valid application
a. The applicant must have paid all the calls and others sums due on their shares.
b. Condition of holding requisite number of shares to be fulfilled at the time of application.
c. Joint holder of shares to be counted as one member only.

d. Shares concerned here can be ES/PS
     3. Imp issues:
· Members ceasing to be members-consequences
The requirement as to minimum shareholding is to be satisfied only at the time of filing application. If some of the members who consented to the application ceased to be member by selling their shares, the application is still maintainable.
· The consent must be given prior to making of application otherwise ineffective.
· Withdrawal of consent-consequences.
The consent to be given by shareholder is reckoned at the beginning of the proceedings. The withdrawal of consent by a shareholder during the course of proceedings does not affect the maintainability of the application.
· Any one member may make an application to the CLB on behalf of all the members by obtaining the prior consent of other members in writing. Personal application from each not required.
Q: enumerate the powers of the CLB to prevent oppression and mismanagement. (Once)
As per section 402, powers of CLB can make following orders
1. Regulation of company’s affairs: An order regulating the conduct of the company’s affairs in future.
2. Purchase of shares of a member: an order for purchase of shares or interest of any member by other members or by the company.
3.  Purchase of shares of a member and reduction of share capital: an order for purchase of shares or interest of any member by the company and consequent reduction of share capital. 
4. Termination, setting aside or modification of an agreement between the company and MD/any director.
5. Termination, setting aside or modification of an agreement with any person, provided due notice has been given to him and his consent is obtained.
6. Setting aside any fraudulent preferences made within 3 months before the date of application.

7. Any other matter for which, in the opinion of the CLB, it is just and equitable that this provision to be applied.
Q: consequences of orders of CLB
Following are some of the instances of consequences of orders of CLB:
1. If the CLB orders ant alteration of the memorandum or articles of the company, the company shall not be at liberty to introduce any provision inconsistent with the order ie CLB orders are binding.
2. If the order sets aside or modifies any agreement with any managerial personnel, it will not give rise to any claim for damages or compensation for loss of office.
3. Any managerial personnel, whose appointment is set aside by the order of CLB, shall not be capable of serving the company in any managerial capacity for a period of 5 years except with the leave of the CLB.
Q: powers of central government to prevent oppression and mismanagement (section 408)
This section empowers the CG to appoint nominee directors on BOD to safeguard the interest of the company or its shareholders.
1. reference or application to the CLB
The CLB has a suo moto power to make inquiry and pass order for the appointment of nominee directors.
Conditions
a. ref to it is made by CG OR
b. application by not less than 100 members of company OR

c. Application by members holding not less than 1/10 of total voting rights.
  2. Essential conditions for making orders: 
CLB to pass order under this section only if it is satisfied that the following conditions are fulfilled
I. The affairs of co being conducted in a manner prejudicial to the interest of members/co/public.
II. It is necessary to appoint one or more persons as directors to safeguard the interest of those concerned.
  3. Nature of orders of CLB and appointment of nominee directors by CG.
On completion of inquiry CLB can make following kinds of orders:
a. Appointment of directors by CG: the CLB may order the appointment of certain nominee director(s). on such order CG may appoint the directors as specified in the order. The term of such appointed directors not to exceed 3 years. 
b. Adoption of proportional representation and appointment of additional directors: the CLB can make an order directing the co to make appointment of directors on the basis of proportional representation. Further CLB can direct to appoint additional directors.
The powers exercised by the CG u/s 408 are of urgent and emergent nature and any delay by giving any notice or hearing to the accused company would frustrate the very object of the section, which is to prevent oppression by stepping into the company’s administration.
SECTION 408 IS APPLICABLE TO ALL COMPANIES
SECTION 408 OVERRIDES ENTIRE CO. ACT
Q: state the circumstances under which CLB can prevent change in the BOD likely to affect the company prejudicially. (Once)
This section prevents well run companies from passing into the hands of unscrupulous and ambitious financers whose object is to traffic in the shares of the well managed co for their personal gain.
1. who can make complaint
Any of the following persons:
I. MD
II. Any other director

III. Manager

Section 409 not available for members

2. nature of complain
The complaint must sate that:

I. A change in the ownership of any shares held in the company has taken place or is likely to take place.
II. As a result of such change, a change in BOD is likely to take place.
III. And if the change is allowed it would affect prejudicially the affairs of the co.
3. Power of CLB
After making an inquiry, if satisfied that it will be just to do so he will direct that:

I. Any resolution passed OR
II. Any resolution to be passed OR

III. Any action taken OR

IV. Any action to be taken

To affect the change in the BOD shall have no effect unless confirmed by CLB.

Section 409 overrides co act, MOA, AOA or any agreement entered into.

Section 409 not applicable on private company.
FOR PAST YEAR Q REFER SCANNER.
