SuorT REvisioNARY KONCEPTS

Which act will constitute Offence (that will attract

imprisonment)

Some Special Points

Sec 9 |

E

Person

Natural
Person /
Artificial
Person

(Company)

Assessee /
Dept.

When

1)
2)

3)

4)

5)

6)

7)

Possession of “Tobacco” in excess of prescribed
quantity;
Evading payment of excise duty;

Removal any excisable goods in contravention of any
provisions of CEA / Rules or in anyway concern
himself with such removal,
-- Acquiring possession of, or
- In anyway concerning himself in
Transporting/Depositing/  Keeping/Concealing,
selling or purchasing, or
-- In any other manner dealing with
goods which he knows or has reason to believe are
liable to confiscation;
Contravention of any provisions of Cenvat Credit
Rules, 2004;
Failure to supply the information which he is
required to supply under the act or supplying false
information;

Attempting to commit or abetting the commission of,
first two categories of offences.

Sec 9A

Offence to be non-cognizable: No arrest in respect of these Offences shall be
made without obtaining arrest warrant.

Offence can be COMPOUNDED: For that request to be made to Chief CCE
(such request can be made before launch of prosecution proceeding and even
after launch of prosecution proceeding) --- Any of the offence is compoundable on
payment of prescribed fee.

Sec 9AA
(1)

v

2)

i If offence is committed by Firm, then same principles (as stated above) shall apply - i
i “Director” in relation to firm shall mean a “Partner in Firm”.
i Same principles will also be applicable if offence is committed by Other Association of i

Individuals / Any Body Corporate.

[Explanation to Sec 9-AA (1)]

Offence by Companies

Offence committed by a Company — The person who, at the time of
commissioning of offence, was in charge of / responsible for conduct
of the business of the company
B shall be deemed to be guilty [Principle of VICARIOUS LIABLITY]
B shall be liable to be proceeded against & punished accordingly.

Defenses available to such person:

i) He can prove that offence was commited without his knowledge
or

ii)He can prove that he exercised due diligence to prevent the
commission of that offence

Offence committed by a Company — Dept prove that it was
committed with the consent of or it is attributable to neglect on part
of

-Any Director

-Other Officer of
Company

-Manager  -Secretary
then, such person/s

B shall be deemed to be guilty

B shall be liable to be proceeded against & punished accordingly.




SsORT REVISiIONARY KONCEPTS

How Criminal Proceeding shall take place

Prosecution Launched (Crse submiited to Court for

Trial - this s initiation of Criminal Proceeding)
Dth »Criminal Court- P Accused (Assessee)

A\ 4

Prosecution Order

/ \

Ist Time Offeder IInd (or more time) Offender

(Prosecution depends upon ED involved) (Prosecution doesn’t depend upon ED involved)

l l

[Sec 9C: Culpable Mental State — Rebuttable Presumption]

If an act for which accused is charged can constitute offence,
only when it was done with Culpable Mental State (€*" Stote f
Mind " then Court shall presume existence of such

culpable mental state on the part of the accused. (And
on that basis, Court shall be entitled to pass prosecution order)

Defense _available to accused:: He can prove that he had no
such state with respect to act charged as offence.

Prove: Beyond Reasonable Doubt (not that is based on probability)]

Case I: [Amount of ED > 1 lacs] Imprisonment: Upto 7 Years
Imprisonment: Upto 7 Years 1 Fine: Shall also be imposed
Fine: Shall also be imposed ~ \ I
\
I
Case II: [Other Cases] M I
Imprisonment: Upto 3 Years \\ !
Fine: Discretion of Court \ :
\
AN |
£ ______________

-
| [Term of imprisonment can be reduced to period below 6 Months] --- only when Court shall be satisfied that there exists :

| “SPECIAL & ADEQUATE REASONS” justifying such reduction.
| Reasons not admissible as “Special & Adequate Reasons:

Other action has been taken

|

|

: i) Conviction for the first time ii)  Penalty has already been imposed/ Goods have been confiscated/ |
|

I

|

|
| iii) Age of the accused iv) Accused merely secondary party, not the principal offender
I




