ACCOMPANYING DECLARATION TO BE ATTACHED TO EA-3

IN THE CUSTOMS, EXCISE AND SERVICE TAX APELLATE TRIBUNAL

Appeal No.                    of 2009

M/s Nash Industries,

No 236-237/2, 8th Main Road,

3rd Phase, Peenya Industrial Area,

Bangalore-560 058

  


……………
Appellant

Vs.

The Commissioner of Customs,

C.R. Buildings, Queens Road,

Bangalore – 560 001




……………
Respondent

	ISSUE INVOLVED IN APPEAL : 
	Eligibility of Refund of accumulated credit pertaining to supplies to EOUs.

	1.
	Designation and address of the authority passing the order appealed against 
	:
	The Commissioner of Customs (Appeal), SP Complex, Lalbagh Road,  Bangalore – 560 027

	2.
	The number and date of order appealed against
	:
	28/2009 passed on 23.03.2009 issued on 5.6.2009

	3.
	Date of communication of the order appealed against 
	:
	12.06.2009

	4.
	State/Union Territory and the Commissionerate in which the order/decision of assessment/penalty/fine was made
	:
	Karnataka State, Bangalore III Commissionerate.

	5.
	Designation and address of the adjudicating authority in case where the order appealed against is an order of the Commissioner (Appeals).
	:
	Assistant Commissioner of Customs, Customs Division, 29/2, Basaveshwara Building, Crescent Road Bangalore. 



	6.
	The number and date of the Order-in-Original passed by the Adjudicating authority if the order appealed against is an order of the Commissioner (Appeals). 
	:
	79/R/ST/AC/2008 dated 7/9.7.2008


	7.
	Address to which notices may be sent to the Appellant
	:
	Hiregange & Associates,

# 1010, 1st Floor (Above Corporation Bank)

26th Main, 4th T Block, Jayanagar, 

Bangalore – 560 041.

Also to Appellant as stated in cause title supra.

	7(a).
	Tel. Number of the Appellants
	:
	080 – 23280801

	7(b).
	Fax Number of the Appellants
	:
	080 – 

	7(c)
	E-mail address of the Appellants
	:
	

	8.
	Address to which notices may be sent to the Respondent
	:
	The Commissioner of Customs, C.R. Buildings, Queens Road, Bangalore – 560 001

	8(a).
	Tel. Number of the Respondent
	:
	Not Available

	8(b)
	Fax Number of the Respondent
	:
	Not Available

	8(c)
	E-mail address of the Respondent
	:
	Not Available

	9.
	Details of Appeal filing Fees
	
	

	(a)
	Demand Draft /Pay Order No. & Date
	:
	

	(b)
	Name of the bank on which Drawn
	:
	

	10.
	Whether the issue involved in the Appeal pertains to any of the Following :
	
	

	(a)
	Classification of any product Under Central Excise Tariff Act.
	
	No.

	(b)
	Excisability of the product 
	
	No.

	(c)
	Under-valuation /Overvaluation of Any product
	
	No

	(d)
	Denial of Cenvat/Modvat Credit
	
	No

	(e)
	Denial of benefit of any Exemption Notification
	
	No

	(f)
	Clandestine manufacture and removal of the goods
	
	No

	(g)
	Rejection of refund Claim
	
	Yes

	(h)
	Provisional Assessment
	
	No

	(i)
	Remission of Duty
	
	No

	(j)
	Any other miscellaneous Issue Not covered by above
	
	No
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	(i) Description and classification of goods.  
	:
	Sheet Metal pressed components falling under chapter 85. 

	
	(ii) Period of dispute
	:
	January 2007 to March  2007

	
	(iii) Amount of Duty, if any demanded for the period mentioned in item (ii)
	:
	Not applicable this is a case of refund 

	
	(iv) Amount of refund, if any claimed for the period mentioned in item (ii)
	:
	17,21,339/-

	
	(v) Amount of fine imposed
	:
	Not applicable this is a case of refund

	
	(vi) Amount of penalty imposed 
	:
	Not applicable this is a case of refund 

	
	(vii) Market value of the seized goods
	:
	Not applicable this is a case of refund

	12.
	Whether duty or penalty or both is deposited if not whether any application for dispensing with such deposit has been made.  (A copy of the challan under which the deposit is made shall be furnished).
	
	Not applicable this is a case of refund

	13.
	Whether the appellant wishes to be heard in person?
	:
	Yes

	14.
	Reliefs claimed in appeal
	:
	To set aside the order of the Respondent and grant relief as prayed for in the grounds of appeal


FORM NO. E.A.-3
[See Rule 6(1) of the Central Excise (Appeal) Rules, 2001]
Form of Appeal to the Appellate Tribunal under Section 35B of the Central Excise Act, 1944 In the Customs, Excise and Service Tax Appellate Tribunal

Appeal No.                    of 2009

M/s Nash Industries,

No 236-237/2, 8th Main Road,

3rd Phase, Peenya Industrial Area,

Bangalore-560 058

  


……………
Appellant

Vs.

The Commissioner of Customs,

C.R. Buildings, Queens Road, 
Bangalore – 560 001




……………
Respondent

	1.  Designation and address of the authority passing the order appealed against 
	:
	The Commissioner of Customs (Appeal), SP Complex, Lalbagh Road,  Bangalore – 560 027

	2. The number and date of order appealed against
	
	28/2009 passed on 23.03.2009 issued on 5.6.2009

	3.  Date of communication of the order appealed against 
	:
	12.06.2009

	4. State/Union Territory and the Commissionerate in which the order/decision of assessment/penalty/fine was made
	
	Karnataka State, Bangalore III Commissionerate. 

	5. Designation and address of the adjudicating authority in case where the order appealed against is an order of the Commissioner (Appeals).
	
	Assistant Commissioner of Customs, 
Customs Division, Bangalore

	6.  Address to which notices may be sent to the Appellant
	:
	Hiregange & Associates,

# 1010, 1st Floor (Above Corporation Bank) 26th Main, 4th T Block, Jayanagar, Bangalore – 560 041.

Also to Appellant as stated in cause title supra.

	7. Address to which notices may be sent to the Respondent
	
	Commissioner of Customs, C.R. Buildings, Queens Road, Bangalore – 560 001.

	8. Whether the decision or order appealed against involves any question having relation to the rate of duty or to the value of goods for the purpose of assessment; if not, difference in duty involved or amount of fine or penalty involved or value of goods involved, as the case may be.
	
	Not applicable this is a case of refund 

	9.  Whether duty or penalty or both is deposited if not whether any application for dispensing with such deposit has been made.  (A copy of the challan under which the deposit is made shall be furnished).
	:
	Not applicable this is a case of refund

	9A. Whether the appellant wishes to be heard in person?
	:
	Yes. At the earliest convenience of this Honorable Tribunal.

	10.  Reliefs claimed in appeal
	:
	To set aside the order of the Respondent and grant relief as prayed for in the grounds of appeal.


For Hiregange & Associates

Chartered Accountants

Rajesh Kumar T.R

Partner

Counsel for Appellant




Appellant

FACTS OF THE CASE

A. The appellant is a 100% Export Oriented Unit, engaged in the manufacture and export of Sheet Metal Pressed Components, falling under Chapter No.85 of the first schedule of Central Excise Tariff Act, 1986 attracting rate of duty at 16% Adv.
B. The appellant had unutilized CENVAT Credit of duty paid on inputs and service tax paid on input services used in the manufacture of final products, which were cleared for export by them during the period from January 2007 to March 2007.

C. The appellant has filed a refund claim seeking refund of unutilized CENVAT Credit of Rs.17,21,339/-, being Central Excise Duty & Service tax paid, on 14.02.08 in Form - A, as prescribed under Notification No.05/2006 CE (NT) dt.14.03.2006 issued under Rule 5 of the Cenvat Credit Rules. 2004.

D. After examination of the Notification and Rule 5 of CCR and without issue of the show cause notice the impugned order is passed and it is pointed out that the credit of duty paid on input or input services can be utilized for clearance in DTA or exported on payment of duty and “where for any reason such adjustment is not possible, the manufacturer or provider of output service shall be allowed refund….”Therefore the assessee is eligible for refund subject to condition that the input services are used in the manufacture of goods exported and in some input services the assessee is not eligible for refund since the following input services are not related to manufacture of final product.

· Chartered Accountants Services

· Courier

· Credit Rating Agency

· Online information and data base Access services

· Rent-a-Cab

· Rent on immovable properties

E. Further the refund amounts pertaining to the deemed exports (in the form of supply to another EOU for use in manufacture of export goods) is not considered placing reliance on the decision of C C E Pune-II Vs M/s Quality Screens 2008(226) ELT 608 (Tri- Mumbai).

F. On such disallowance of the above mentioned input services and deemed exports, the O-I-O was passed sanctioning the refund only of Rs 4,17,644/- under Rule 5 of the CCR 2004 read with Section 11B of the Central Excise Act, 1944.
G. Aggrieved by the said O-I-O, Appellant preferred appeal before Commissioner (appeals) on the grounds set out in the Appeal memorandum (copy of the appeal memorandum is enclosed for reference) and further submissions were made during the personal hearing. 

H. The impugned order was passed upholding the rejection of refund attributable to supplies made to EOU but modified the O-I-O as far as its denial pertaining to input service credits on Chartered Accountants Services, Courier, Credit Rating Agency, Online information and data base Access services, Rent-a-Cab, Rent on immovable properties by stating the same is eligible for refund. 
Aggrieved by the portion of the impugned order to the extent of upholding the O-I-O, the Appellant prefers this appeal on the following grounds (which are alternate pleas and without prejudice to one another) amongst those to be urged at the time of hearing of the appeal.
GROUNDS OF APPEAL

1. The Appellant submits that the impugned order is contrary to facts, law and evidence and devoid of merit and legality. Hence requires to be set aside.

2. The appellant submits that though it was recorded in the impugned order that it was submitted that the refund claim was rejected without issuing any show cause notice or without giving opportunity of hearing which is against to the principles of natural justice. No findings was given in that context. Therefore the same is not in accordance with the law.

3. The appellant submits that the impugned order has not merely relied upon the decision of single member decision in case of CCE Vs. Quality Screens reported in 2008(226) ELT 608 (Tri-Mum) as against number decisions of Tribunal relied upon by the Appellant merely by the fact that there is a reference of High Court in the said single member bench and is bound by the said decision. But the impugned order is totally contrary to what is stated therein for the reason because the impugned order itself in para 6(4) refers to the decision of supreme Court in case of Virlon Textile Mills Ltd., Vs. CCE 2007 (211) ELT 353 (SC), wherein it is clearly against to the proposition set out in the Madras High Court relied upon in the said decision single member bench. Therefore the impugned order is not correct in principle and requires to be set aside. 

4. As regards the issue whether the exports supply to the another EOU would be considered as export and would be eligible for refund, it is submitted that the appellants manufactures final products which were cleared to another 100% EOU as deemed export. Rule 5 of Cenvat Credit Rules, 2004 reads as  follows:

“Where any input or input service is used in the manufacture of final product which is cleared for export under bond or letter of undertaking, as the case may be, or used in the intermediate product cleared for export, or used in providing output service which is exported, the CENVAT credit in respect of the input or input service so used shall be allowed to be utilized by the manufacturer or provider of output service towards payment of,

(i) 
duty of excise on any final product cleared for home consumption or for export on payment of duty; or 

(ii) 
service tax on output service, 

and where for any reason such adjustment is not possible, the manufacturer or the provider of output service shall be allowed refund of such amount subject to such safeguards, conditions and limitations, as may be specified, by the Central Government, by notification :”

5. The said provision only says that the goods should be cleared for “export under bond or letter of undertaking or used in the intermediate products cleared for export”, the provisions of Central Excise Act, 1944 or the Cenvat Credit Rules, 2004 does not defines what is export. Therefore even deemed export should also be considered as export for the purpose of Rule 5 considering the fact that the said provision is a beneficial provision and hold that the refund of accumulated credit is eligible in terms of Rule 5 of Cenvat Credit Rules, even for clearance of goods for another EOU for use in the manufacture of further goods for exports. On this ground the impugned order requires to be modified sanctioning full refund.

6. The appellant submits that the impugned order has formed the conclusion based on the decision rendered by the Single Member Bench of Tribunal in case of M/s Quality Screens [2008 (226) ELT 608 (Tri-Mum) rendered on 25.01.2008. But it is to be noted that Division bench consisting of two members in case of CCE, Surat Vs Shilpa Copper Wire Industries 2008 (226) E.L.T. 228 (Tri. - Ahmd.) rendered on 06.02.2008 – has considered the similar issue in detail and has ruled that “the final product were cleared to another 100% EOU as deemed export, the same has to be treated as export and the refund of un-utilised credit has to be made to the assessee”. The said decision is rendered relying upon the decision in case of Amitex Silk Mills Pvt. Ltd. v. Commissioner — 2006 (194) ELT 344 (Tribunal), which is affirmed by the Supreme Court in Commissioner v. Ginni International Ltd. - 2007 (215) E.L.T. A102 (S.C.). Therefore the decision relied upon by the impugned order is to be considered as overruled. Therefore the refund has to be sanctioned in full without denying the credit pertaining to supplies to another EOU for manufacture of goods for export.

7. The appellant further submits that Larger Bench of Tribunal relying upon the decision of Supreme Court in case of Virlon Textile Mills Ltd. v. Commissioner — 2007 (211) ELT 353 (S.C.) has held that DTA clearances by EOU in terms of Para 9.10 of EXIM policy (supply to EOU) should be treated on par with physical exports. Relying upon the said decisions in the instant case the impugned order is grossly unjustifiable in denying the benefit of refund in terms of Rule 5 attributable to goods cleared to another EOU for use in the manufacture of goods for export.

8. The appellant further submits that their view is also supported by the following decisions

a. CCE. Ludhiana Vs Self Knitting Works 2007 (220) E.L.T. 926 (Tri. - Del.) – When inputs used in manufacture of final products cleared for deemed export, in terms of C.B.E.C. Circular No. 68/2003-Cus., dated 30-7-2003 supplies from DTA units to SEZ units(similar to EOUs during relevant period) to be considered as exports by DTA units in view of Tribunal’s decision in 2004 (194) ELT 344 (Tri.-Del.), deemed exports to be treated as exports for all purposes. Therefore refund of Cenvat credit on inputs used in impugned export goods admissible.

9. The appellant submits that assuming but not admitting that the goods cleared for another EOU is not export, it is important to note that the Rule 5 does not say that the manufacturer should himself export the goods. It only requires that the goods should be cleared for export under bond. In the instant case the goods are cleared under bond following in terms of the applicable provisions as movement of goods from one EOU to another EOU is to be undertaken under bond. Therefore the goods are ultimately cleared for export of goods. Therefore the benefit of Rule 5 cannot be denied even on this count. Reliance is placed on the finding given by the Tribunal in para 7 in case of S.V. Business Pvt. Ltd. vs Commissioner of C. Ex., Thane-I 2006 (198) ELT 0408 Tri.-Bom. following the said procedure. Therefore on this count also the refund should be allowed in full requiring the modification of impugned order.

10. The appellant submits that Rule 5 allows refund of duty paid on inputs and service tax paid on input services which are used in the intermediate product cleared for export. In the instant assuming but not admitting that the goods are not cleared for physical export under bond, it is obviously cleared for export for which it does not say that the same should be under bond or no more condition is attached to the same. Therefore even on this ground the appellants are entitled for refund.
11. The impugned order has upheld the denial of refund of service tax paid on input services pertaining to Travel Agent, Online information and data base Access services, Rent-a-Cab, Rent on immovable properties In this Appellant submits as follows:

a. The Tribunal in case of Capiq Engineering Pvt Ltd Vs CCE has held that there is no need to establish co-relation as to manufacture of final products in terms of Rule 5 of Cenvat Credit Rules, 2004. Applying the same rationale, in the instant case also the refund cannot be rejected on any of the input services.

b. Further recently Delhi Bench of Tribunal in case of CST, Delhi Vs. Convergys India Pvt. Ltd., 2009-TIOL-888-CESTAT-DEL has held that “there cannot be two different yardsticks, one for permitting credit and another for eligibility for granting rebate/refund. Whatever credit has been permitted to be taken, the same are permitted to be utilised and when the same is not possible there is provision for grant of refund or as rebate. 

c. The Public Notice issued by Commissioner of Customs, Bangalore, vide Public Notice No. 74/2007, dated 13-11-2007 wherein it is referring to Clarification issued by the Board vide F.No. 127/87/2007-CX.4 (Pt), dated 24-10-2007, wherein it is said that “it has been decided that the rebate or refund of unutilised credit in respect of input and input services used in relation to manufacture of goods which are exported by EOUs would be processed and disbursed by the jurisdictional Central Excise or Customs authority …………”

d. The Larger Bench of Tribunal in case of ABB & Other 2009-TIOL-830-CESTAT-BANG-LB has held that the definition of input service is very wide and is not confined only in relation to manufacture but also includes services in relation to business. It further held that “the definition of input services has to be interpreted in the light of the requirements of business and it cannot be read restrictively so as to confine only upto the factory or upto the depot of manufacturer. All the services on which the credit is availed is in relation to business. Therefore the same constitutes ‘input service’ and the credit is available and cannot be objected.

e. The combined reading of the decisions of ABB Ltd along with Convergys India Pvt. Ltd., in the instant case the refund on the said input services should also be allowed. 

12. The Appellant submits that the refund sanctioning authority in the refund application for subsequent period has allowed refund of service tax paid on these services also vide O-I-O Nos. 178/R/ST/DC/2009 dated 22.07.2009 and 175/R/ST/DC/2008 dated 21.07.2009. Therefore the refund has to be sanctioned on all the input services on which cenvat credit was availed.

13. The Appellant crave leave to later, add to and/or amend the aforesaid grounds.

14. The Appellants wish to be personally heard before any decision is taken in this matter.
PRAYER

Wherefore, the Appellant would in great earnestness pray that the Hon’ble Tribunal be pleased to modify the impugned order, and sanction the refund and allow the appeal in the ends of justice and equity, for which act justice and fairness the Appellant would as in law be duty bound, beholden and pray for &c.

Place: Bangalore

Date:   06.07.2009





Appellant

VERIFICATION

We, M/s Nash Industries, the Appellant hereinabove, do hereby declare that what is stated above is true to the best of our information and belief.

Verified at Bangalore on this 6th day of July 2009.

































Appellant

IN THE CUSTOMS, EXCISE AND SERVICE TAX APELLATE TRIBUNAL

Sub: Proceedings under Order In Appeal No 28/2009 passed on 23.03.2009 and issued on 05.06.2009, issued to M/s Nash Industries, No 236-237/2, 8th Main Road, 3rd phase, Peenya Industrial area, Bangalore-560 058.

I/We, M/s Nash Industries, Bangalore, hereby authorise and appoint Hiregange & Associates, Chartered Accountants, Bangalore or their partners and qualified staff who are authorised to act as authorised representative under the relevant provisions of the law, to do all or any of the following acts: -

· To act, appear and plead in the above noted proceedings before the above authorities or any other authorities before whom the same may be posted or heard and to file and take back documents.

· To sign, file verify and present pleadings, applications, appeals, cross-objections, revision, restoration, withdrawal and compromise applications, replies, objections and affidavits etc., as may be deemed necessary or proper in the above proceedings from time to time.

· To Sub-delegate all or any of the aforesaid powers to any other representative and I/We do hereby agree to ratify and confirm acts done by our above authorised representative or his substitute in the matter as my/our own acts, as if done by me/us for all intents and purposes.

This authorization will remain in force till it is duly revoked by me/us.

Executed this 6th day of July 2009 at Bangalore.

Signature 

I the undersigned partner of M/s Hiregange & Associates, Chartered Accountants, do hereby declare that the said M/s Hiregange & Associates is a registered firm of Chartered Accountants and all its partners are Chartered Accountants holding certificate of practice and duly qualified to represent in above proceedings under Section 35Q of the Central Excises Act, 1944. I accept the above said appointment on behalf of M/s Hiregange & Associates. The firm will represent through any one or more of its partners or Staff members who are qualified to represent before the above authorities.

Dated: 06.07.2009

For Hiregange & Associates
Address for service :



Chartered Accountants
Hiregange & Associates,





No. 1010, 26th Main, 

Above Corporation Bank, 

4th T Block, Jayanagar,



Rajesh Kumar T.R.


Bangalore- 560 041. 



Partner. ( M. No. 211159) 
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