                                             Tayal Institute
Cases
We have examined almost all the cases reported during current calendar year(2008) till now (almost 750) and few of them have been selected for your benefit. In few cases, we have given details but in majority of cases we have given only the main judgment.  

(1)

HINDUSTAN COCA COLA BEVERAGES P. LTD. Versus C.C.E., JALANDHAR 2008 (230) E.L.T. 613 (Tri.-Del.) -  Company issuing debit notes separately over and above the invoice value in respect of Commission, wear and tear charges, & freight to the different distribution agencies – held that wear and tear charges are not includible the A.V. – held that Commission and Freight charges are includible in A.V., because in the instant case sales cannot be held to be taken place at factory gate as company extends its control on the price of product far beyond the jurisdiction of their factory gate.

[Order per: T.V. Sairam, Member (T)]. - These two appeals, one filed by Revenue (No. 87 of 2007) and the other filed by Hindustan Coca Cola Beverages Pvt. Ltd., Jammu (hereinafter referred to as "company") (No. 67/2007) both challenge the ratio of the decision in one and the same order of Commissioner (Appeals), Central Excise, Jalandhar dated 29-9-2006.

2. The issue stems from a show cause notice issued to the company by the Assistant Commissioner on 18-1-2006 questioning the valuation practice adopted by the Company. The Department noticed that, from April, 2001 onwards the Company started a practice of issuing debit notes separately over and above the invoice value in respect of (a) Commission, (b) wear and tear charges (earlier known as rental charges), and (c) freight to the different distribution agencies. The allegation is that the company had not declared these elements in invoices pertaining to the clearance of their goods (misc. edible preparations) deliberately to evade payment of Central Excise Duty.

3. The show cause notice has a reference to a statement recorded on 24-1-2002 of Shri Rahul Rastogi, Finance Manager of the Company.

4. The order-in-original passed earlier on 31-8-05 by the learned Asstt. Commissioner held that all the three elements are includible in the assessable value. Thus, the demand of Rs. 3,44,751/- was confirmed under Section 11A of the Act, imposing a like amount of penalty under Rule 25 of the Rules read with Section 11AC, and also confirming interest under Section 11AB of the Act.

5. Aggrieved by this order-in-original, the company went in appeal before the Commissioner (Appeals) who modified the order of the lower authority to the extent that demands confirmed under wear and tear charges stood dropped. He, however, ordered that the expenses on account of freight and commission charges are liable to be included in the transaction value. Accordingly, after adjusting the amount demanded by the lower authority a demand of Rs. 1,67,258/- along with interest was upheld, scaling down the penalty to fall at the same level.

6. As the Revenue is aggrieved by the impugned order for non-inclusion of wear and tear charges in the assessable value, the Company is agitated against the inclusion of freight and commission charges in the transaction value. Let us address the issues one after another.

6.1 Wear and tear charges: The impugned order has concluded that these charges were not includible in view of the ratio of this Tribunal's decision in the case of Pepsico India Holdings Pvt. Ltd. v. CCE, Mumbai, reported in 2004 (163) E.L.T. 478 (T), which was based upon the Supreme Court's judgment in Indian Oxygen Ltd. v. CCE, reported in 1988 (36) E.L.T. 723. In yet another case of Dhillon Cool Drinks Beverages v. CCE, Jalandhar, too reported in 2005 (182) E.L.T. 57 (T), the same ratio was adhered to by this Tribunal by way of a clarification that deduction on discount of machine hire charges and repair and maintenance charges of PMX machines was permissible. Para 4 of the said Tribunal's order reads as follows:-

"We find that the issue in dispute is no longer res integra as it has been settled by Tribunal in the case of Pepsico India Holdings (P) Ltd. v. CCE, Mumbai [2004 (163) E.L.T. 478 (Tribunal-Delhi)] wherein it has been held that lease charges on dispensing machine is not includible in the assessable value of syrup since the sale of syrup and leasing of dispensing machine are two different activities and what is included is any additional amount charged as price by reason of or in connection with the sale of the goods under assessment and not amounts charged in connection with or by reason of sale of other goods or provision of other services. In that case, the Tribunal held that the rental on the dispensing machine leased out does not form part of the assessable value of the syrup. Following the ratio of the above decision, which is in turn based upon the apex court decision in Collector of Central Excise v. Indian Oxygen Ltd. [1988] (36) E.L.T. 730 (S.C.)], which is directly applicable to the facts of the present case, we hold that the appellants are entitled to deductions of repair and maintenance charges for PMX machine and rental charges for the same from the assessable value."

Not only in terms of number, but also in content these decisions weigh in favour of the Company.

6.2 Commission charges: The learned Commissioner (Appeals) had observed -if not wondered- that, no agreement was entered into by the company with its so-called "distributors" being referred to as "buyers". In the absence of any written agreement/contract between the parties he found that the transaction cannot be considered as if on principal to principal basis, paid to the so called distributors i.e. commission agents shall be liable to be included in the transaction value for payment of Central Excise Duty.

6.3 It was strongly contended by the learned authorized representative for the Company that the Department has adopted "double standard" while assessing goods: for the purpose of including commission, the Department applied Section 4(1)(a) which is the transaction value concept and for the purpose of including freight, the Department went for a different yard stick as Section 4(1)(b) read with Rule 7 was sought to be applied.

6.4 Opposing this observation, the learned Departmental Representative submitted that, there was no ambiguity as the transaction value had to be determined either at factory gate or at depot i.e. the extended place of removal in which event freight charges for internal movements will have to be added in the assessable value under Section 4(1)(a). It was contended that, as per the statement made by the Finance Manager of the Company, the Commission stood paid to only one distributor, namely, Katra Distributor, to compensate the loss in his sales effected to the shrine. This statement was sought to be contested by the Company with the force of an affidavit filed by one of its distributors. The ld. representative of the Company relies upon the following three decisions.

(i) Bhopal Sugar Indus. Ltd. v. STO, reported in 1977 (3) SCC 147 (SC) [also 1977 (40) STC 42 (SC) : for the proposition that, the payment of commission by itself was not conclusive to show that the transaction was one of agency. [This decision was also relied upon by the Revenue, by contending that, sale has to be determined by applying the following conditions, namely, (a) there should be a transfer of property; and (b) that such transfer must be for a consideration; and (c) it must be between one person to another].

(ii) Filament India v. CCE, reported in 2003 (160) E.L.T. 314, for the proposition that when the sale is effected at the factory gate, the freight charges whether shown on equalized basis or on actual basis is not includible in assessable value.

(iii) Pane Beverages v. CCE, reported in 1998 (98) E.L.T. 585, for the proposition that the affidavit of the deponent whatever their value should be considered by the authorities.

6.5 Freight (transportation charges): It was contended that, as the sale was effected at the factory gate, the freight charges are not includible in the assessable value.

7. Reasoning:
7.1 The document called "pricing master for year 2004 w.e.f. 9-7-2004, which includes v data relating to the products manufactured by the appellant-company, was pored over during the hearing. From this document, it becomes evident that the Company keeps track of various cost-elements that contribute towards arriving at the final selling price of their product even after the "sale" which is reported to take place "at the factory gate". How does the Company determine and keep a track of the various cost components that adhere to the product could be seen by the following reproduction of the Tables taken from the document, referred to as "pricing master" surfaced during the investigation :-

Table-I Sales - Katra Shrine
	TYPE
	SHRINE KATRA

	PACK
	18000 ml KO
	18000 ml FX
	18000 ml TU
	18000 ml LI
	18000 ml SP

	Cases per POM-'A' Selling Price/Cases-'B'
	16.00

 

126.15
	13.50

 

128.55
	13.75

 

126.21
	13.75

 

126.21
	13.50

 

128.55

	SP per POM-(AB)
	2,018.32
	1,735.37
	1,735.37
	1,735.37
	1,735.37

	Less Retailers Margin
	 
	 
	 
	 
	 

	Landed Base for Dist.
	2,028.32

 
	1,735.37

 
	1,735.37

 
	1,735.37

 
	1,735.37

 

	Less : Shrine Discount
	 
	 
	 
	 
	 

	Less Dist. Comm.
	200.00
	200.00
	200.00
	200.00
	200.00

	Landed Cost in Dist.
	1,310.32
	1,535.37
	1,535.37
	1,535.37
	1,535.37

	Less: Freight PME
	70.00
	709.00
	70.00
	70.00
	70.00

	Less : Rentals- POM PME
	250.00
	250.00
	250.00
	250.00
	250.00

	Balance Cum Sales Tax
	1,498.32
	1,215.37
	1,215.37
	1,215.37
	1,215.37

	Sales Tax @12.6%
	 
	 
	 
	 
	 

	Balance Cum Excise
	1,496.32
	1,215.37
	1,215.37
	1,215.37
	1,215.37

	E. Duty @ 24.48% including 2
	290.00

 
	235.20

 
	235.23

 
	235.23

 
	235.23

 

	Total Excise Duty
	290.00
	235.23
	235.23
	235.23
	235.23

	Basic Price
	1,208.82
	980.14
	980.14
	980.14
	980.14

	Assessable Value Per Ltr
	67.13
	54.45
	54.45
	54.45
	54.45


Table II - Pricing Master for year 2004 to 9-7-2004
	City & Up Country (Manufactured)

	SPACK
	18000 ml

KO
	18000 ml

FX
	18000 ml

TU
	18000 ml

LI
	18000 ml

SP

	Cases per POM-'A' Selling Price/Cases-'B'
	16.00

144.00
	13.50

144.00
	144.00
	13.75

144.00
	13.50

144.00

	SP per POM -(AB) Less : Retailers Margin
	2,304.00

307.20
	1,944.00

259.20
	1,980.00

264.00
	1,980.00

264.00
	1,944.00

259.20

	Landed            Base for Dist.
	1,996.80
	1,684.80
	1,716.00
	1,716.00
	1,684.80

	Less Dist. Comm.
	1,60.00
	135.00
	137.50
	137.50
	135.00

	Landed Cost to Dist.
	1,836.80
	1,549.80
	1,578.50
	1,578.50
	1,549.80

	Less : Freight-PME
	70.00
	70.00
	70.00
	70.00
	70.00

	Less : Renals-POM- PME
	250.00
	250.00
	250.00
	250.00
	250.00

	Balance Cum Sales Tax
	1,516.80
	1,229.80
	1,258.50
	1,258.50
	1,229.80

	Sales Tax @ 12.6%
	 
	 
	 
	 
	 

	Balance cum Excise
	1,516.80
	1,229.80
	1,258.50
	1,258.50
	1,229.80

	Excise Duty @ 24.48% including 2
	298.29

 
	241.85

 
	247.49

 
	247.49

 
	241.85

 

	Total Excise Duty
	298.29
	241.85
	247.49
	247.49
	241.85

	Basic Price
	1,218.51
	987.95
	1,011.01
	1,011.01
	987.95

	Assessable Value Per Ltr.
	67.6949
	54.89
	56.17
	56.17
	54.89


From the above, it is evident that, starting from assessable value per litre, the appellant has premeditated upon every subsequent cost factors/components which snow-ball into the final price i.e. selling price per case. This document reveals more than it hides: it indicates that though the Company has been vociferously claiming that their sales takes place "at factory gate", its long          hands of control reach up to a remote point of sale far from the factory gate. It ouches a point till the product reaches the hands of their consumers, if is not their parched throats!

7.2 Boning up on this document one cannot but notice that the appellants do not pay any sales tax (due to exemption) and that there are provisions for smoothly adding rentals, freights, distributor's commissions, retailer's margin and what not. In this context an extract of Shri Rahul Rastogi, Finance Manager of the Company's statement dated 24-12-2001 would read as under:

"A Commission @ Rs. 200 per canister Rs. 150 per canister respectively is deducted from Kaba agency. The invoices show a sale value which is inclusive of dist. commission. It is his sale value indicated in the invoice which is reflected in the hooks of accounts and the commission is a deduction since the nature of expenses. This commission is given to those agencies to facilitate the sale of POM to retail outlets where we have not allowed the fountain machines for sale of fountain coke etc.. These agencies at Kaba & Srinagar are in the nature of commission agents".            

7.3 In another statement recorded on 24-1-2002, Shri Rastogi states that the Company sells the POM containing canisters through their "distributor agencies", who are also called "whole-sale dealers/distributors". The Statement further reads:

in respect of Commission, we do not "ralise" (sic) the dist. Commission from our distributors. However we have suggested dist. Commission in our price master effective from 1-4-2001 (attested copy enclosed/submitted) which the distr. should charge on sale of canisters".

7.4 The following portion of the said statement dealing in Questions/Answers No. 12 to 16 may be of relevance here:

"Q. 12. Do you agree that Commission is an expense provided for by the Company for the sale of goods and this element flows through debit note raised by the distributor?

Ans.: The Company does not relise any distr. commission from distributors for sale of canisters. Only in case of Kaba distributor, raises the debit note for recovering the rate difference as the sale to shrine board is much below the suggested price.

Q. 13. Is your price master effective from 1-4-01. You have calculated basic price for each variety of POM and each region of sale i.e. Kaba, Srinagar and local. This price is assessable value for payment of duty. These basic prices i.e. the assessable value is different for different region in spite of items being same. Pl. justify.

Ans.: The different basic value of different region is based on the fact that assessable value calculation allows certain deduction i.e. freight, wear & tear charges, and commission charges, considering the fact that we have suggested uniform selling prices across all region, the basic value gets variances on account of deductions.

Q.14. In view of the above it means that sale price (are the distributor price) is the basis for determining assessable value rather than the other way round. Do you agree?

Ans.: Yes.

Q. 15. That means that the basic price on which the duty is paid is not the real price but is the notional one only.

Ans. : The basis prices desired for calculation of duty are desired as per the explanation given vide Ans. No. 13/14.

Q. 16. Your Katra Dist. Agent is charging commission from your Company by issuing debit note but you are saying that the Company does not pay any commission. Pl. explain.

Ans. As already explained vide AB, Company is reimbursing/paying the dist. Commission due to the fact that the said distributor is selling the product to shrine Board at a much lower value than the suggested price and therefore, not in a position to recover even his commission from such sale and therefore the Company is re-imbursing this commission to Katra distributor only."

7.5 It may be seen here that in the case of Katra Distributor, the company raised the debit note for recovering the sale difference as the sale to Shrine Board was much below the "suggested price". This statement goes to prove that the Company extends its control on the price of their products far beyond the jurisdiction of their factory gate, demolishing their own theory that sales takes place at their factory gate. Though it is referred to as "suggested price", a perusal of the pricing master makes it crystal-clear that a precise pattern has been worked out, which jollywell amounts to a "dictated price". It was contended by the Revenue that, had it been a normal sale at the factory gate, in the ordinary course of trade, the company would not have gone ahead for compensating the transactions effected at distant stages by its buyers. This itself, according to him goes to prove that "sale at factory gate" is a myth created by the company deliberately to evade payment of duty. According to him by adopting this ingenious strategy, the company has managed to evade payment of excise duty. The contention is that the components of commission, freight etc. would have otherwise, added blubber to the assessable value. By adopting this strategy, it was contended, the government exchequer had been made to suffer a recurrent loss of revenue.

7.6 During the proceedings before us, we have also chanced upon an erstwhile show cause notice dated 8-10-2002 issued by the Central Excise authorities in which the position relating to commission as was prevalent at the material point of time had been greatly discussed. The following is extracted therefrom:

"Regarding Commission

"Query: Since you are giving commission of Rs. 200/- per canister to your Katra distributor, it is clear that no sale has taken place at the factory gate, because by giving a commission per canister your Katra dealer becomes a commission/C&F agent who is engaged in the marketing of your product. Therefore, no deduction on this account from the sale value is admissible. Further there is no deduction of Rs. 200/- from the sale price of the canister. If sold from your depot which lays evidence to the fact that the goods are actually saleable at price higher by Rs. 200/- per canister at Katra also and therefore the commission of Rs. 200/- is not deductible.

Reply:
I. That the query that the POM could have been sold at a higher price is a misnomer and the commission given to the Distributor is not deductible for computing assessable value is wrong because the prevailing MRP is Rs. 9/- based on raw material costs and other Variable Costs with a reasonable margin of profit and in similar parlance their actual cost is reflected for Assessable value found out for POM. The Selling Price per 100 comes to Rs. 91 whose Cost is lower than Rs. 9/- after given Distribution Commission and retailers margin. The cost of one glass of 300 ml poured from POM is also the same. Thus there was no question of lowering Assessable value. Further it yield for filling 8 litre POM is higher than filling one bottle of 300 ml each time."

7.7 The said show cause notice dated 8-10-2002 cannot be simply brushed off as having no bearing on the subject issue. It gives a clear insight as to how the company, over the years have addressed this very issue. It confirms the practice of giving commission to Katra Distributor.

What was "commission" before and for which a deduction was openly sought from the Department in the earlier period is now transformed to be termed as the "profit margin of the distributor".

In this context it is relevant to recall the provisions of Section 4(1)(a) of the Act, which proclaims that price should be the sole criterion. Here, however we notice that it is not only the price but even the profit margin, which is admittedly a consideration.

7.8 It is also noticed that no payments made by the distributors (who are branded as "buyers" by the company) have ever been made invoice-wise. As demonstrated before us, only ad hoc payments have been made as per the ledger account. No correlation of these payment data particularly between the individual sale transaction and the payments made towards such transactions could be explained/demonstrated by the company's representative. The fact that, the Commission was paid stands clearly established from the record, confirming thereby that no sale was actually effected at the factory gate.

7.9 The only evidence adduced by the company for the existence of sale at their factory gate is in the form of invoices raised by them and the affidavits promptly filed by its "buyer". The stereo-typed affidavits do not inspire confidence, particularly since no written contract/agreement is forthcoming from the company despite heavy transactions with its so-called "buyers". The affidavit produced is totally silent about the commission, which is shown to be paid to distributors in the "pricing master". In this context, the crucial document of "pricing master" has conveyed in no uncertain terms that the financial interests of the company does not end at factory gate, but rather extends far beyond, touching the selling price. We cannot overlook the importance of this document. Like houses are built to live in, and not to look on, invoices, in our opinion need to be raised to effect the actual sale which is not the case here. The expression in the invoice "Name and address of Customer/Distributor" itself appears that this deal will be nothing more than a fudge. If all sales had been effected at factory gate, as claimed by the company, there was no need for such vague and misleading expressions. In a normal sale, the seller's influence is over when the goods are sold at the sale point. He is not at all concerned about the profit or loss incurred by its buyer once the transaction is over. The pricing master shown above makes, a distinction between "direct sale" and "sale to distributors" "(valley)" and the evidentiary value of the said document, cannot be undermined, even though it was termed as an "internal document" and not a "statutory document".

7.10 The statement of Shri Rahul Rastogi, recorded on 24-12-2001 also indicates that there was no sale at the factory gate. In our opinion, had there really been a whole-sale price at the factory gate, as claimed by the Company, they would not be in a position to control the pricing mechanism of its buyers. It is also evident that in the pricing master, the commission is very much inbuilt in the distributor's price. An examination of the mode of payment resorted to also indicates that there has been no out-right sale. Had there been a sale, either the amount would have been paid to the company or if any credit period is involved, then discount would have been sought for by them. The company has thoroughly failed to demonstrate any such particulars/details, despite anxious questioning by the Bench for hours during the hearing.

7.11 Lastly a letter dated 25th February, 2004 addressed to the Asstt. Commissioner, Jammu by the Company dealing with the show cause notice by way of an interim reply has been brought to our notice. In the illustration given under the heading "Commission to Agents", the Company had shown a component of sales tax which in fact is exempted. It is somewhat misleading and appears to be an attempt to camouflage the facts. There was a stoic silence from the company's representative when the Revenue questioned the intentions to mislead the Department.

8. For the foregoing reasons, there is no warrant to interfere with the findings of the learned Commissioner (Appeals) on any of the grounds raised on behalf of the appellants in respect of commissions and freight charges. None of the decisions cited on behalf of the appellants has any bearing on the factual matrix of the case.

9. In view of the above, both the appeals-one filed by the Company and the other by the Revenue-are dismissed.

(Dictated and pronounced in the open court on 15-6-2007)

(2)

COMMISSIONER OF CUSTOMS, PUNE-I Versus HARNIK FOOD INDUSTRIES 2008 (230) E.LT. 661 (Tri.-Mumbai)  - Clubbing of clearances - Two units having common office – use same brand name, have same partners, have manufacturing premises in same block – units are held to be dummy unit – Circular dated 29-5-92 according to which each Limited Company is a manufacturer by itself and will be entitled to a separate exemption limit, will not apply to this case - hold that the clubbing of clearances is justified but confiscation of the land, building is set aside, as it is not a case of repeat offence.

(3)
BRAKES INDIA LTD. Versus COMMISSIONER OF C. EX., DELHI-III 2008 (230) E.L.T. 621 (Tri.-Del.)  - Valuation of goods which are transferred inter-units - goods cleared were assessed on provisional basis, paying higher amount of duty - appellant adopted a higher profit margin of 30% - appellant explained this adoption of higher margin only to take care of value fluctuation in respect of inputs which have gone into the manufacture of the goods cleared from their Chennai units – since there is no allegation of fraud, whatever duty paid is taken as credit by another unit, credit is not deniable.

   

(4)
HINDALCO INDUSTRIES LTD. Versus COMMISSIONER OF C. EX., BELGAUM 2008 (230) E.L.T. 649 (Tri.-Bang.)  - Steel plates and strips used in mfg. of capital goods (steel tanks) – in view of Explanation 2 in Rule 2(k) of the Cenvat Credit Rules, impugned goods can be treated as inputs because these goods are used in the manufacture of tanks falling under Chapter 84, which is specifically mentioned in the definition of capital goods – credit cannot be denied merely for the fact that steel tank are exempted under Notification No. 67/95

(5)
COROMANDAL PAINTS LTD. Versus COMMR. OF C. EX. & CUS., VISAKHAPATNAM- 2008 (230) E.L.T. 651 (Tri.-Bang.) - Supervision expenditure by buyer to ensure the correct quality - issue involved is whether the expenditure incurred by the buyer is to be included in the assessable value – impugned expenses are not incurred on behalf of manufacturer - department proceeded against the appellants holding that they are includible – action of department is not acceptable – appeal of assessee is allowed.

  

(6)
MHATRE ENGINEERING PVT. LTD. Versus COMMISSIONER OF C. EX., BELAPUR 2008 (230) E.L.T. 459 (Tri. - Mumbai) - Refund claimed for excess payment of duty due to calculation error – applicability of principle of unjust enrichment on refund - Revenue has not controverted the certificate of the purchaser and certificate of the Chartered Accountant. It is settled law that if the assessee has not received the amount from the suppliers, it cannot be held, that the appellant will be unjustly enriched - impugned order is not sustainable – refund allowed.

(7)
COMMISSIONER OF C. EX., TRICHY Versus MAHA SREE ARUNA CHEMICALS 2008 (230) E.L.T. 571 (Tri. - Chennai) -  Assessee unit had ceased to function and the factory was closed - They had also surrendered the Central Excise registration certificate - respondents is not in a position to utilize Modvat credit if the refund due to them is allowed by way of credit - assessee had no cenvat account in which refund could be credited, hence assessee could be sanctioned refund by cheque/cash – held that there is no bar against payment of refund originally paid from the cenvat account in cheque/cash.

 (8) 

COMMR. OF C. EX., AHMEDABAD Versus ROOPALEE DYG. & PTG. WORKS 2008 (230) E.L.T. 536 (Tri. - Ahmd.)  -  Goods destroyed during riots – held that the setting ablaze of the factory by a mob during riots was an unavoidable accident – revenue submission that the goods have not been lost or destroyed on account of any natural causes, is not accepted – incase of unavoidable accidents, remission cannot be denied - demand confirmed before remission application was decided - in the absence of decision on the remission application, appellate authority was not justified in setting aside the demand.

Facts -  Vide his order dated 16-10-2006, impugned by the assessee, Commissioner has rejected the remission claim of the assessee made on the ground that the cloth valued at Rs. 45 lakhs (appx.) was lost by the miscreants, who looted their factory premises during riots in Gujarat during post-Godhra incident. The Adjudicating Authority has observed that the goods have not been lost or destroyed on account of any natural causes or by unavoidable accident and as such remission cannot be granted. He however admits that the factory has been set ablaze by a unruly mob of 4000 to 5000 people, but observes that the same is a (sic) which is a man-made situation and cannot be held to be unavoidable accident. He also refers to some Board's instructions laying down that no remission of duty in case of theft should be allowed, since the goods are available for consumption somewhere else.

I find that the fact that the appellant's factory was set ablaze by 4000 to 5000 people, during the riots, it has to be held as an unavoidable accident. The Commissioner has not discussed as to how the appellant could have avoided the above mob and as to how he has himself contributed to the said situation. The expression used in Rule 21 is not only in respect of goods lost or destroyed by natural causes but the same also relates to the goods destroyed on account of unavoidable accident. In view of the peculiar circumstances, it has to be held that the setting ablaze of the factory by a mob was an unavoidable accident inasmuch as it was not in the hands of the appellant to adopt any measures to safeguard the factory at that point of time. As such, I am of the view that the remission was required to be granted. The impugned order is accordingly set aside and appeal allowed with consequential relief.

As regards the Revenue's appeal, I find that the demand was raised and confirmed against the assessee before remission application was decided by Commissioner. On appeal against the said confirmation of demand, Commissioner (Appeals) accepted the assessee's stand and allowed the appeal. The said order of Commissioner (Appeals) is impugned before me on the ground that in the absence of decision on the remission application, appellate authority was not justified in setting aside the demand.

Though, I otherwise agree on the above technical point raised by the Revenue, but I find that the appeal filed by the appellant against rejection of remission stands allowed and as such, the present appeal of the Revenue is infructuous.  

(9)
COMMISSIONER OF CENTRAL EXCISE, PONDICHERRY Versus CESTAT 2008 (230) E.LT. 209 (Mad.) - Shifting of factory - capital goods, inputs and the balance unutilised credit in question have been properly received and accounted for by the assessee in the respective registers - rule does not require that the assessee can transfer the credit corresponding only to the quantum of inputs transferred to the new factory, but permits the assessee to transfer the available credits along with inputs and capital goods in stock at the factory to the new location – credit rightly transferred.

Facts - The second respondent is a manufacturer of polypropylene bags and tubing, thereof which is classified under Chapter 39 of the Central Excise Tariff Act and having its factory located at R.S. Nos. 91/6, 91/7, 91/12, Pondy-Cuddalore Main Road, Kirumampakkam, Pondicherry until 31-3-2004. With effect from 1-4-2004, the second respondent shifted its factory to C-52, PIPDIC Industrial Estate, Mettupalayam and got itself registered with the appellant authorities. The Commissioner of Central Excise, Pondicherry issued a show cause notice dated 4-4-2005 calling upon the second respondent to show cause as to why -

(i) an amount of Rs. 6,62,971/- (Rupees six lakhs sixty two thousand nine hundred and seventy one only) being the credit taken by them should not be recovered under Rule 12 of Central Credit Rules, 2002 read with Section 11A of Central Excise Act, 1944,

(ii) penalty should not be imposed on them under Rule 13 of Cenvat Credit Rules, 2002, and

(iii) appropriate interest should not be demanded under Rule 12 of Cenvat Credit Rules, 2002 read with Section 11AB of the Central Excise Act, 1944.

The reply submitted by the second respondent has been considered by the Commissioner, who by his order dated 1-6-2005 accepting the explanation submitted by the second respondent and having discussed the case with reference to the relevant rules, dropped the proceedings initiated by the show cause notice dated 4-4-2005. That order came to be reviewed by the Commissioner of Central Excise, who by order dated 6-4-2006 exercising his power under Section 35E(2) of Central Excise Act, 1944, directed the Assistant Commissioner of Central Excise, II Division, Pondicherry to file an application before the Commissioner of Central Excise (Appeals), Chennai to set aside the order-in-original. On such appeal being filed, the Commissioner of Central Excise by his order dated 12-3-2007 partly granted the relief in favour of the second respondent and partly rejected on the ground of excess availment of credit. The second respondent filed an appeal before the CESTAT and the CESTAT allowed the appeal. The correctness of the said order is now canvassed by the Department by framing the following questions of law :

"1. Whether the first respondent is right in law by passing an order contrary to the Rule 8 of the Cenvat Credit Rules, 2002 and the Board's circular No. 1/93-CX.8 dated 5-1-1993 (in file F. No. 263/9/92-CS.8)?

2. Whether the Hon'ble CESTAT ought to have dismissed the Petition itself as prima facie not maintainable being contrary to law?"

Rule 8 of the Cenvat Credit Rules reads as follows :

"Rule 8. Transfer of Credit. - (1) If a manufacturer of final products shifts his factory no another site or the factory is transferred on account of change in ownership or on account of sale, merger, amalgamation, lease or transfer of factory to a joint venture with the specified provision for transfer of liabilities of such factory, then the manufacturer shall be allowed to transfer the Cenvat Credit lying unutilized in his accounts to such transferred, sold, merged, lease or amalgamated factory.

(2) The transfer of Cenvat credit under sub-rule (1) shall be allowed only if the stock of the inputs as such or in process or the capital goods is also transferred along with the factory to the new site or ownership and the inputs or capital goods on which credit has been availed of are duly accounted for to the satisfaction of the Commissioner."

As per the Rule, if a manufacturer of the final products shifts his factory to another site, then the manufacturer shall be allowed to transfer the Cenvat credit lying unutilised in his accounts to such transferred factory. The transfer of Cenvat credit shall be allowed only if the stock of inputs as such or in process or the capital goods is also transferred along with the factory to the new site and the inputs or the capital goods on which credit had been taken are duly accounted for to the satisfaction of the Deputy Commissioner, Central Excise.

7. In the instant case, the second respondent has shifted the factory to the new site from Cuddalore to Pondicherry. The second respondent has transferred a quantity of 16548.12 kgs of inputs i.e., plastic granules and one capital goods i.e. automatic bag machine, which were the available inputs and capital goods to the new site, which has been found correct as per the verification report submitted by the two respective Range officers. The second respondent has informed the Deputy Commissioner about the shifting of the factory and on receipt of such information, the Deputy Commissioner directed the Range Suprintendent to cause necessary verification of the receipt of the amount of inputs and capital goods. On causing physical verification, the Range Officer of the new premises in his letter dated 29-11-2004 reported that the second respondent has received 16548.12 kgs of plastic granules as inputs and one automatic bag machine to the new premises and further reported that the inputs and capital goods were already entered in the respective registers. Further, it is on record by way of verification report from the Range Officer of old premises that there was credit balance of Rs. 5,84,539/- in respect of inputs and Rs. 78,432/- in respect of capital goods in the respective Modvat registers as unutilised credit balance and 16,548.12 kgs of inputs, one automatic bag making machine are the inputs and capital goods available with the second respondent, which is evident from the letter of the Range Officer dated 27-10-2004.

8. From the above, it is clear that the capital goods, the inputs and the balance unutilised credit balance in question have been properly received and accounted for by the assessee in the respective registers. The rule does not require that the assessee can transfer the credit corresponding only to the quantum of inputs transferred to the new factory, but permits the assessee to transfer the available credits along with inputs and capital goods in stock at the factory to the new location. Thus, requirement of Rule 8 has been fulfilled by the second respondent.

(10)
DOLLAR CO. PVT. LTD. Versus COMMISSIONER OF C. EX., CHENNAI 2008 (230) E.L.T. 313 (Tri. - Chennai) -  Payment of duty during the course of litigation between assessee & department - Such payments must be deemed to be made under protest - hence time-bar provisions of Sec. 11B would not be applicable to refund claim – during the relevant period assessee was not entitled to discount on price of goods, so part of refund is denied - claim for the remaining amount is liable to be refunded in cash inasmuch as the Revenue has no case that this claim is hit by the bar of unjust enrichment.

(11)
COMMISSIONER OF C. EX., PUNE-I Versus ENDURANCE TECHNOLOGIES PVT. LTD. 2008 (230) E.L.T. 298 (Tri. - Mumbai)  - Demand of interest on the ground that the respondent had raised supplementary invoices on account of price revision and paid differential excise duty subsequently. The Commissioner (Appeals) has held that the provision of Sections 11AB and 11A(2B) will not apply in this case and question of paying the interest does not arise as the differential duty has been paid immediately after the receipt of the amended purchase order.

   
(12)
NEELAM FIBRES Versus COMMISSIONER OF CENTRAL EXCISE, SURAT 2008 (230) E.L.T. 383 (Tri. - Ahmd.)  - Revenue denied SSI exemptions to appellant on ground of use of brand name of others – appellant manufacture texturised yarn on job-work for Kiran group of Units and many others - revenue recovered slips marked “Kiran dyed yarn” from appellant’s premises – appellant has no dyeing plant in premises – slips were sent by Kiran group to make the identification of their goods easy – principal manufacturer dyes the yarn itself – such pasting of slips on the old and used cartons in which yarn is filled for the purposes of identification will not amount to use of brand name of another person -  exemption under Not. no. 1/93 not deniable. 

(13)
AVON HEALTHCARE Versus COMMISSIONER OF C. EX., DAMAN 2008 (230) E.L.T. 283 (Tri. - Ahmd.)  

Remission of duty – packed bottles of hair oil damaged during flood – said packed bottles were cut open and whatever part of the oil could be saved, was saved and then cleared on payment of duty - it stands admitted that the bottles in packed condition were not cleared from the factory and damaged oil & cut plastic was cleared as waste - Merely because the appellants salvaged some oil and sold the same as waste oil should not be made the basis for denial of remission

   
(14)
COMMISSIONER OF CENTRAL EXCISE, BOLPUR Versus M/s RATAN MELTING & WIRE INDUSTRIES 2008 (12) S.T.R. 416 (S.C.), 2008 (231) E.L.T. 22 (S.C.),  

Board Circular not to prevail over Supreme Court Order - It is for the Court to declare what the particular provision of statute says and it is not for the Executive. Looked at from another angle, a circular which is contrary to the statutory provisions has really no existence in law - a revenue authority is eligible to challenge the validity of a circular. Para 9 of Dhiren Chemical case was being misunderstood.

  
(15)
COMMR. OF C. EX., MANGALORE Versus SUSHIL CHEMICALS 2008 (230) E.L.T. 117 (Tri. - Bang.)  

SSI exemption - nine units belong to seven members of one/same family – SCN issued proposing clubbing of clearances - revenue not discharged that these units are dummy - Each of the 9 units is found to have separate Central Excise, Income Tax & Sales Tax registration with independent manufacturing capability – clubbing of clearance cannot be done mere for mutuality o interest among units – group of 9 units itself is not a legal entity – clubbing of clearances to raise demand is not sustainable.

Mutuality of interest among two units or several units of a group of family members cannot be a reason for clubbing the clearances. Moreover, the law does not prohibit family members from establishing different proprietary and partnership concerns. No law can prevent the units of a group working for the common benefit of the group. The group itself is not a legal entity. When such is the case, legally also a demand cannot be slapped on a group which has no legal existence.  

(16)
PEPSICO INDIA HOLDINGS PVT. LTD. Versus COMMR. OF C.EX., PONDICHERRY 2008 (230) E.L.T. 126 (Tri. - Chennai)  

Use of common inputs plastic crates and Furnace Oil in the manufacture of dutiable aerated waters and exempted fruit pulp based drink ‘Slice’ - it was not possible for the appellant to ascertain the quantum of input relatable to clearance of exempted Slice – appellant reversed the entire credit availed – held that reversal of ascertained credit on inputs used in exempted products before their clearance amounted to non-availment of credit.

(17)
Kores India Ltd. v. CCE, Chennai - 2004 (174) E.L.T. 7 (S.C.)  

Manufacture implies a change but every change is not manufacture, yet every change of an article is the result of treatment, labour and manipulation. Naturally, manufacture is the end result of one or more through which the original commodities are made to pass. The nature and extent of processing may vary from one class to another. There may be several stages of processing, a different kind of processing at each stage. With each process suffered the original commodity experiences a, change. Whenever a commodity undergoes a change as a result of some operation performed on it or in regard to it, such operation would amount to processing of the commodity. But it is only when the change or a series of changes takes the commodity to the point where commercially it can no longer be regarded as the original commodity but instead is recognized -as a new and distinct article that a manufacture can be said to take place. Process in manufacture or in relation to manufacture implies not only the production but also various stages through which the raw material is subjected to change by different operations. It is the cumulative effect by the various processes to which the raw material is subjected to (sic that the) manufactured product emerges. Therefore, each step towards such production would be a process in relation to the manufacture. Where any particular process is so integrally connected with the ultimate production of goods that but for that process processing of goods would be impossible or commercially inexpedient, that process is one in relation to the manufacture. 

(18)
M/s. Saraswati Sugar Mills and others v. Haryana State Board and others [1992 (1) SCC 418]. -  'Manufacture' is a transformation of an article, which is commercially different from the one, which is converted. The essence of manufacture is the change of one object to another for the purpose of making it marketable. The essential point thus is that in manufacture something is brought into existence, which is different from that, which originally existed in the sense that the thing produced is by itself a commercially different commodity whereas in the case of processing it is not necessary to produce a commercially different article. 
(19)

Ujagar Prints v. Union of India - [1989 (3) SCC 488]. - The prevalent and generally accepted test to ascertain that there is 'manufacture' is whether the change or the series of changes brought about by the application of processes take the commodity to the point where, commercially, it can no longer be regarded as the original commodity but is, instead, recognized as a distinct and new article that has emerged as a result of the process. There might be borderline cases where either conclusion with equal justification can be reached. Insistence on any sharp or intrinsic distinction between 'processing and manufacture' results in an oversimplification of both and tends to blur their interdependence.  

(20)

Empire Industries Ltd. v. Union of India [1985 (3) SCC 314]. -  The test to determine whether a particular activity amounts to 'manufacture' or not is : Does new and different goods emerge having distinctive name, use and character. The moment there is transformation into a new commodity commercially known as a distinct and separate commodity having its own character, use and name, whether be it the result of one process or several processes 'manufacture' takes place and liability to duty is attracted. Etymologically the word 'manufacture' properly construed would doubtless cover the transformation. It is the transformation of a matter into something else and that something else is a question of degree, whether that something else is a different commercial commodity having its distinct character, use and name and commercially known as such from that point of view is a question depending upon the facts and circumstances of the case. 

(21)

WIMCO LTD. Versus COMMISSIONER OF CENTRAL EXCISE, LUCKNOW 2008 (230) E.L.T. 106 (Tri. - Del.)  - Appellant has purchased duty paid paper and paperboard – excisibility of waste, scrap and parings of paper and paperboard arising during manufacture of empty boxes with use that paper and paperboard - These scrap/waste/paring also cannot be considered as intermediate product or by product during the course of manufacture of any excisable goods - scrap of paper cannot be considered as a product different from the paper - Mere mentioning in the tariff is not sufficient to attract excise levy

The relevant facts, in brief, are as follows :-

(a) The appellant is a manufacturer of matches following under chapter heading 360500. They manufacture 'match sticks' and also manufacture 'empty match boxes' (also referred to as printed paperboard boxes) for packing the match sticks. They buy duty paid paper and paperboard for manufacture of such printed paperboard boxes. During the course of manufacture of such empty match boxes, waste/scrap/parings of paper and paperboard arises. Such scrap generated was sold for consideration.

It was submitted  that the appellant is not a manufacturer of paper and paperboard. They have procured duty paid paper and paperboard from other manufacturers; they have not taken any Cenvat credit of duty paid on paper and paperboard. The waste scrap and parings were generated not during the course of manufacturing of paper and paper boxes but during the use of paper and paperboard for manufacture of empty match boxes. They sold the waste paper and paperboard at a very nominal price. It was claimed such material is not dutiable. However the department is of the view that chapter heading 470290 covers recovered waste and scrap paper and paperboard; that the waste/scrap and parings of paper and paperboard have arisen during the course of manufacture of empty boxes. As they had arisen during the course of manufacture and as it has been specifically covered under chapter heading 470290, the duty was rightly demanded. 

In the present case, it was found that  the appellant has purchased duty paid paper and paperboard from the market. They are not the manufacturer of paper and paperboard and they are merely consumers of paper and paperboard. When they used such paper and paperboard for manufacture of empty boxes, some quantity of waste, scrap and parings of paper and paperboard has arisen. They had no intention to manufacture of scrap waste or paring. The intention is to minimize/avoid the wastage and not to produce the same. These scrap/waste/paring also cannot be considered as intermediate product or by product during the course of manufacture of any excisable goods. No new product has come into existence. The scrap of paper cannot be considered as a product different from the paper; the waste arising out of paperboard is not a product different from paperboard. We also do not find any special definition rendering emergence of such waste, scrap, paring as amounting to manufacture. Mere mentioning in the tariff is not sufficient to attract excise levy.

Gillette India Ltd. v. CCE Jaipur - 2006 (193) E.L.T. 3 (Tri.-Del.) -  In respect of goods which are exported, the valuation has to be done only under Section 4 of the Central Excise Act and not under Section 4A. 

INDO NISSIN FOODS LTD. Versus COMMR. OF C. EX., BANGALORE-I 2008 (230) E.L.T. 143 (Tri. - Bang.)  -  Valuation - goods exported by the appellants to Bhutan - goods are instant noodles & cup noodles which are covered u/s 4A - Appellant submit that even if impugned goods are covered u/s 4A, there is no requirement to adopt the MRP valuation in respect of exported goods – appellant’s plea is acceptable in view of decision of Tribunal in the case of Gillette India Ltd. v. CCE, Jaipur – therefore, valuation of goods exported to Bhutan can be done only under Section 4 and not Section 4A. In other words, valuation under section 4A is applicable where goods are cleared for home consumption.

  

(22)
HINDUSTAN ZINC LTD. Versus DEPUTY COMMISSIONER OF C. EX., UDAIPUR 2008 (230) E.L.T. 38 (Raj.)  - Cement used for constructing foundation for erecting plant and machinery – not eligible for Cenvat credit under Rule 2(g) of Cenvat Credit Rules.

(23)
COMMISSIONER OF CENTRAL EXCISE, NEW DELHI Versus SUPERIOR PRODUCTS 2008 (230) E.L.T. 3 (S.C.)  -  Two units had common Directors – since accounts of both the units are managed separately - they have separate capital, premises, machinery and labour and carrying out separate operations – clearances cannot be clubbed. 

  
(24)
COMMISSIONER OF CENTRAL EXCISE, VADODARA Versus AMOD INDUSTRIES 2008 (229) E.L.T. 713 (Tri.-Ahmd.)  - Excess freight recovered by the assessee is not includible in the assessable value  as there is no evidence to show that such excess recovered freight charges were additional consideration for the cost of the goods.  

(25)
Philips Electronics (I) Ltd. - 2007 (215) E.L.T. 49 (Tri.-Mumbai)/ DAENYX INTERNATIONAL PVT. LTD. Versus COMMISSIONER OF C. EX., NOIDA (229) E.L.T. 682 (Tri.-Del.)  - Colour television (CTV) supplied only to hotel industry and not to the open market for retail – appellants were clearing the same on payment of duty, in terms of the Section 4A based upon MRP fixed on the CTVs – since packaging is not indicating exclusive use in hotels, Revenue’s submission that no MRP was required to be fixed on the CTVs in terms of the Rule 34(a) of Standard of Weights and Measures (Packaged Commodities) Rules, is not acceptable – valuation u/s 4A is justified.

(26)
TVS MOTOR COMPANY LTD. Versus COMMR. OF C. EX., CHENNAI 2008 (229) E.L.T. 559 (Tri.-Chennai)  - Sales promotion expenses incurred by dealers of assessee - dealership agreement in the instant case does not require the dealers to compulsorily incur the impugned expenditure - expenditure incurred by the dealers is not a consideration received by the assessee from the buyers – impugned expenditure are done by dealers on their free will – therefore, expenditure so incurred by the dealers was not includible in the assessable value of the goods.

   (27)
COMMISSIONER OF C. EX., PUNE-III Versus BALLARPUR INDUSTRIES LTD.  2008 (229) E.L.T. 498 (Bom.) - Claim for interest u/s 11BB on the delayed refund - revenue plea is that as the refund was made within the period of 3 months from the date of the order passed by the appellate authority, no interest is payable – held that the interest is payable u/s 11BB on expiry of period of 3 months from the date of receipt of the application and that Explanation appearing below Section 11BB does not have any connection with the date from which interest u/s 11BB becomes payable. 

Perusal of the applicable  provisions show that Section 11BB of the Act comes into operation only after an order for refund has been made under Section 11B of the Act. It lays down that in case any duty paid is found refundable then if the duty is not refunded within a period of three months from the date of receipt of the application to be submitted under Section 11B of the Act, then interest on the amount is liable to be paid on expiry of period of three months from the date of receipt of the application. The Explanation appearing below Section 11BB of the Act shows that it introduces deeming fiction that where the order for refund of duty paid is made not by the Assistant Commissioner of Central Excise or Deputy Commissioner of Central Excise but is made by the Commissioner (Appeals), Appellate Tribunal or by the Court, then for the purpose of this section the order made by the Commissioner (Appeals), Appellate Tribunal or by the Court shall be deemed to be an order made under sub-section (2) of Section 11B of the Act. Thus, the purpose of introducing explanation was to introduce deeming fiction that for the purpose of sub-section (2) of Section 11B if the order is made not by the Assistant Commissioner or Deputy Commissioner, but by the higher authorities, the order made by the higher authorities shall be deemed to be an order made by the Assistant Commissioner or Deputy Commissioner for the purpose of sub-section (2) of Section 11B of the Act. The explanation has nothing to do with the postponement of the date from which interest becomes payable under Section 11BB of the Act. Interest under Section 11BB of the Act becomes payable on expiry of period of three months from the date of the receipt of the application for refund if the amount is not refunded within three months from the date of receipt of the application. The learned Counsel appearing for respondent also relied in support of his submission on the judgments of various High Courts. However, in our opinion, the position of law is absolutely clear that the interest is payable under Section 11BB of the Act on expiry of period of three months from the date of receipt of the application and that Explanation appearing below Section 11BB of the Act does not have any effect or connection with the date from which interest under Section 11BB of the Act becomes payable. The only purpose served by the explanation, as observed above, is to introduce a deeming fiction which is relevant for the purpose of sub-section (2) of Section 11B of the Act.  

(28)
 AUTHORITY FOR ADVANCE RULINGS  2008 (88) 655 (AAR), [2008] 16 STT 514 (AAR - NEW DELHI), 2008 (12) S.T.R. 388 (A.A.R.)   

Re. VMT SPINNING COMPANY LIMITED
Issue - Construction services used for construction of workers' quarters within the factory premises, does not fall within the ambit of input services and consequently no credit of such construction services is available. Further, appellant can not claim full rate of drawback on export of yarn manufactured by the applicant along with cenvat credit on construction services used for construction of manufacturing/storage/workers residential quarters within the factory premises.

Appeal No. - AAR/15/ST/2007 Order No. - AAR/05/ST/2008 Order Date - September 11, 2008   

Commissioner concerned            Commissioner of Central Excise, Chandigarh 

Represented by: Mr. Balbir Singh, Adv and Mr. Sidhartha Sen, Adv 

Represented by Mr. Harish K Thakur, Jt. CDR, for CCE, Chandigarh 

P V Reddi, (Chairperson), Mr. A Sinha, Member and Mrs. Chitra Saha, Member
RULING
By Mrs. Chitra Saha:
The applicant which is engaged in the manufacture of different types of yarn proposes to construct within its factory premises, additional sheds for manufacturing and storing of yarn, as also residential quarters for its workers and staff, as a part of its programme to augment the production capacity. While the application originally mentioned that the residential quarters were to be constructed both within and outside the factory premises, subsequently it has been stated that the construction of the quarters would be confined to the factory premises. Advance ruling has been sought under section 96C of the Finance Act, 1994 on the following issues :-

(a) Whether the construction services used for construction of workers' quarters within the factory premises, fall within the ambit of input services as defined in rule 2(1) of Cenvat Credit Rules, 2004 and consequently whether Applicant can avail of the credit of such construction services in terms of rule 3 of the mentioned rules?

(b) Whether the applicant can claim full rate of drawback on export of yarn manufactured by the applicant along with cenvat credit on construction services used for construction of manufacturing/storage/workers residential quarters within the factory premises?

2. Rule 3(1) of the Cenvat Credit Rules, 2004 permits a manufacturer to take credit of the service tax paid on an 'input service' and to utilize the same for payment of duty on the final product. Rule 2(1)(ii) defines 'input service' to mean any service used by the manufacturer, whether directly or indirectly, in or in relation to the manufacture and clearance of final products. The applicant states that the manufacture of yarn is a continuous operation which is carried out each day in three shifts, each shift being of eight hours' duration. In order to ensure availability of workers round the clock, the applicant proposes to house the workers in a colony within the factory itself. Continuous availability of workers residing in a colony within the factory, ensures efficient production of yarn. The construction service required for building a residential colony for the workers, is therefore, indirectly connected with the manufacture and clearance of yarn and such construction service has to be regarded as an input service. The second part of the definition of input service in rule 2(1)(ii) mentions services relating to business activities such as accounting, auditing, financing, coaching and training etc. which are very indirectly connected to the manufacture of a final product, to be included in the ambit of input services which are eligible for cenvat credit. The coverage of such diverse services within the ambit of input service by insertion of the inclusive definition implies that this term has to be given a very broad coverage. The phrase 'in relation to' used in the definition has a very broad connotation and cannot be given a narrow meaning, as held in :- Doypack System Pvt. Ltd vs. UOI, 1988 (36) ELT 201 (SC) and Collector of Central Excise vs. Rajasthan State Chemical Works, 1991 (55) E.L.T. 444 (SC). 

Input service should therefore encompass the construction services utilized for building the residential colony and Cenvat credit of the service tax paid on such service should be available.

3. In the second issue for advance ruling, the applicant seeks confirmation of its interpretation that it is entitled to claim the higher rate of drawback allowed in notification no. 68/2007-Cus (NT) dated 16/7/07 for its yarn exports, even when Cenvat credit of the service tax paid on the services used for construction of factory sheds, store rooms and residential colony for workers, has been availed of.

According to the applicant, the only condition required to be fulfilled for availing of the higher drawback rate as set out in clause (12) (i) of the above notification is that no Cenvat credit should have been availed of of the Central Excise duty on inputs used in the manufacture of yarn exports. This condition is met in the applicant's case. Inputs i.e., physical goods are distinct from input service. Condition 12 (i) nowhere mentions non-availment of Cenvat credit of tax on an input service, as a pre-condition for availing of the higher rate of drawback. Such an interpretation, it is claimed, is entirely logical as service tax paid on services used indirectly in the manufacture of exported goods, are not factored in while calculating all industry drawback rates. The applicant has referred to the letter D.O.No.609/10/2007-DVK dtd.01.03.07 of Joint Secretary Drawback in this regard. Construction of sheds, store rooms and residential house is a service rendered prior to commencement of manufacture of the yarn exported and by their very nature, cost of such services cannot be apportioned to any particular consignment of exports. Service tax paid on such services used indirectly in the manufacture of exports is not reimbursed by way of drawback. In this context the applicant has referred to rule 6(5) of Cenvat Credit Rules which specifies a number of services, including services relating to commercial or industrial construction (section 65 (105)(zzq) Finance Act, 1994), in respect of which entire service tax would be eligible for Cenvat credit in case of manufacture of both dutiable and exempted final product, unless such service is used exclusively in relation to manufacture of an exempted product. The applicant refers to CBEC letter F.No.137/203/2007-CX4 dt.1.10.07 to state that construction of buildings is akin to creation of capital assets whose use cannot be co-related to manufacture of any particular batch of goods. Since the residential buildings are akin to capital goods and since clause 12 (i) of the drawback notification 68/07 does not prohibit availment of credit of duty on capital goods in a situation where the higher rate of drawback is admissible, the benefit of this rate should be available for the applicant's exports.

4. The Commissioner of Central Excise, Chandigarh refutes all the claims of the applicant. He states that rule 2(1)(ii) of Cenvat rules in the inclusive part of the definition of input service allows only those services which are used in relation to setting up, modernization, renovation or repair of a factory or its office premises. It does not include services used in relation to construction of residences of workers and staff, as such a service has no bearing on manufacturing and cannot be even remotely said to be used in or in relation to manufacturing, storage or clearance of the final product. Making available residential houses to workers, can at best, be construed as a welfare service for employees, that has no linkage with the manufacture of yarn. Cenvat credit is therefore not available for service tax paid on the construction service. The higher rate of drawback in Customs Notification no.68/07 cannot be claimed if credit of service tax paid on construction services has been availed of, as tax on input services used in exported goods, is factored in while calculating this drawback rate. The letter of Joint Secretary Drawback nowhere mentions that service tax on services, not directly relatable to the export goods, is not taken into account, while fixing the higher rate of drawback. Buildings are not considered as capital goods in Cenvat rules. The relevance of rule 6(5) of Cenvat rules in the present case has not been brought out in the application. The Departmental Representative reiterated the comments of the Commissioner.

5. The first issue for decision is whether the services used by the manufacturer for the construction of residential quarters for workers and staff within the factory premises, can be considered to be "Input service" under the Cenvat Credit Rules, 2004. Rule 2(1)(ii) defines an input service to be any service

"(i)............

(ii) used by the manufacturer, whether directly or indirectly, in or in relation to the manufacture of final products and clearance of final products, up to the place of removal and includes services used in relation to setting up, modernization, renovation or repairs of a factory, premises of provider of output service or an office relating to such factory or premises, advertisement or sales promotion, market research, storage upto the place of removal, procurement of inputs, activities relating to business, such as accounting, auditing, financing, recruitment and quality control, coaching and training, computer networking, credit rating share registry, and security, inward transportation of inputs or capital goods and outward transportation up to the place of removal".

6. The above definition is in two parts: the first part gives the basic definition of 'input service' while the second is an inclusive one that specifically mentions certain services to be included within the ambit of "input service". The basic definition limits the scope of input services to those whose use has a nexus directly or indirectly, in or in relation to, manufacture and clearance of final products. In Doypack systems, the phrase "in relation to" has been held to be equivalent to or synonymous with "pertaining to" and "concerned with". The use of the service for construction of workers' residences cannot be said to pertain to or be concerned, directly or indirectly with manufacture and clearance.

7. The second leg of the definition is an inclusive one. The inclusive definition is a well recognized device to enlarge the meaning of the word defined. It expands the meaning in the basic definition. "The word "includes" is often used in interpretation clauses in order to enlarge the meaning of the words or phrases occurring in the body of the statute. When it is so used, these words and phrases must be construed as comprehending not only such things as they signify according to their nature and import, but also those things which the interpretation clause declares that they shall include" CIT vs. Taj Mahal Hotel, 1971 (82) ITR 44 (SC)".

8. In the definition given in rule 2(1)(ii), the inclusive part of the definition expands the scope of 'input service' as given in the basic definition by bringing within its ambit, services which would not normally get covered by the main definition: construction and other allied services used for setting up of a factory, for example, have been specifically included, though the use of these services in the setting up of the factory precedes manufacture and the activity is concluded prior to commencement of the manufacturing process. Again, auditing of accounts relating to a final product has been considered to be an 'input service' though this service is used after the completion of manufacture of final product and could not have been used directly or indirectly in the manufacturing process. Both the above services however, have a nexus with and are related to the final product: the setting up a factory provides the space and machinery for the manufacture; auditing ensures proper accounting of the inputs and disposal of the final products. A perusal of the other services in the inclusive part of the definition indicates that use of each of these services is linked to manufacture, storage, transport or sale of the final product. The services of market research, sales promotion and advertising, for example, may not be used in the actual process of manufacture which is necessary for their inclusion in the basic definition of input service, yet they find mention in the inclusive definition as their use does promote sale of the final product. Similar is the case with regard to services used in storage and transportation, accounting, auditing, financing etc. It is relevant to note here that when the extended definition specifically included services used for setting up certain buildings, such buildings were restricted to buildings used to house factories and its offices. A manufacturer may construct other types of buildings for its employees such as residential quarters, hospitals, recreation centres, schools etc. From the nature of the buildings specifically included in the extended definition and the kinds of services included in it, it has to be inferred that construction of only such buildings would be covered as input service which are linked to manufacture, storage, sale, transportation etc. of the final product, Provision of buildings for housing, schooling, recreation etc. of workers improves their quality of life and is a welfare measure but they have no nexus with the manufacture, storage or sale of the final product. It is an accepted principle of interpretation that ".....one would not, unless forced, even when the definition is in the form "includes", carry the extension beyond borderline or doubtful cases'1 (1954 (1) QB at pages 81-82 and 1953 (1) QB 318). Even when an extended definition is used, it is necessary to draw a line to exclude categories obviously not intended to be included. A "service" not mentioned in the extended definition has to partake of the characteristics common to the other services specifically mentioned, in order to become an "input service" as per the extended definition. As mentioned above, the common thread running through all the services specifically included in the extended definition is that each of these is linked to the manufacture, storage or sale of the final product. Services used for constructing buildings for housing workers and staff, do not have a nexus with the manufacture, sale or storage of the final product and therefore such services cannot be considered to be "input service" even as per the extended definition. The first question posed for advance ruling is therefore answered in the negative.

9. In the second issue for advance ruling, the applicant claims that its export of yarn would be eligible for drawback of all the customs and central excise duties and service tax paid on the inputs and input services, by way of the higher rate of drawback provided in Notification No. 68/2007-Cus (NT)dated 16.07.2007, though Cenvat credit is availed of service tax paid on construction services used for constructing manufacturing sheds and store rooms and residential quarters.

10. The applicant has based its claim on the following premises:

(1) Condition no.12(i) of customs notification no.68/07 reads as follows:

"The exporter shall declare, and if necessary, establish to the satisfaction of the Assistant Commissioner of Customs or Assistant Commissioner of Central Excise or Deputy Commissioner of Customs or Deputy Commissioner of Central Excise, as the case may be, that no Cenvat facility has been availed for any of the inputs used in the manufacture of the export product". 

Since non-availment of Cenvat credit only in respect of inputs is mentioned in condition 12(i) and there is no mention of input service, it is claimed that drawback rate admissible when Cenvat is not availed of, will be applicable for yarn exports even when Cenvat credit of service tax has been taken, irrespective of the clarification given in clause (5) of notification 68/07.

(2) Alternatively, if the buildings constructed are considered to be capital goods, in that situation also, the higher rate of drawback is admissible as condition 12(i) does not prohibit availment of cenvat credit in respect of capital goods for availing the rate in column 4 of the Schedule to Cus.-Notification No.68/07.

(3) Services used for construction of factory sheds, store rooms and residential buildings are used indirectly in manufacture of the export goods. As tax on such services is not taken into account in determining all industry drawback rates, the higher rate of drawback which gives back to the exporters the customs and central excise duties and service tax, should be applicable to the yarn exports. Reliance has also been placed on the judgment of the Supreme Court in the case of Chemicals and Fibres of India Ltd. (1991 (54) ELT 3).

11. With regard to services used for construction of residential buildings for workers, we have held above that such services cannot be considered to be 'input service' under the Cenvat rules. As no cenvat credit in respect of the service would be available, the second issue for advance ruling is considered only in respect of services used for construction of factory sheds and storage rooms. The Customs Act 1962 empowers the Central Government, by notification in the official gazette, to direct in respect of goods manufactured and exported out of India, that drawback should be allowed of the duties of customs chargeable under the Act on any imported materials used in the manufacture of such goods in accordance with rules framed under sub section (2) of the said section. There is similar provision in section 37 of the Central Excise Act 1944 enabling grant of drawback of the Central Excise duties paid in relation to such manufacture. Section 93A of the Finance Act, 1994 empowers the Central Govt. to grant rebate of service tax paid on taxable services which are used as input services in the manufacture of exports. Section 94 authorizes the Central Govt. to make rules for this purpose. In particular, (hh) of sub section (2) of section 94 states that such rules may provide inter alia for "rebate of service tax paid or payable on the taxable services used as input services in the manufacturing or processing of goods exported out of India under section 93A"........... The Central Govt. framed the composite rules called the Customs, Central Excise and Service Tax Drawback Rules 1995 (hereafter called the Drawback Rules). It would be useful to extract some of the relevant provisions of these rules at this juncture. - 

RULE 2 defines 'drawback' as follows: "drawback in relation to any goods manufactured in India and exported, means the rebate of duty or tax, as the case may be, chargeable on any imported materials or excisable materials used or taxable services used as input services in the manufacture of such goods;" 

"RULE 3. Drawback. - (1) Subject to the provisions of-

(a) the Customs Act, 1962 (52 of 1962) and the rules made thereunder,

(b) the Central Excises and Salt Act, 1944 (1 of 1944) and the rules made thereunder,

(b)(b) the Finance Act, 1994 (32 of 1994), and the rules made thereunder; and

(c) these rules, 

a drawback may be allowed on the export of goods at such amount, or at such rates, as may be determined by the Central Government :

{Provided that where any goods are produced or manufactured from imported materials or excisable materials or by using any taxable services as input services, on some of which only the duty or tax chargeable thereon has been paid and not on the rest, or only a part of the duty or tax chargeable has been paid; or the duty or tax paid has been rebated or refunded in whole or in part or given as credit, under any of the provisions of the Customs Act, 1962 (52 of 1962) and the rules made thereunder, or of the Central Excise Act, 1944 (1 of 1944) and the rules made thereunder, or of the Finance Act, 1994 (32 of 1994) and the rules made thereunder, the drawback admissible on the said goods shall be reduced taking into account the lesser duty or tax paid or the rebate, refund or credit obtained} 

Provided further that................

(2) In determining the amount or rate of drawback under this rule, the Central Government shall have regard to, -

(a) the average quantity or value of each class or description of the materials from which a particular class of goods is ordinarily produced or manufactured in India;

(b) the average quantity or value of the imported materials or excisable materials used for production or manufacture in India of a particular class of goods;

(c) the average amount of duties paid on imported materials or excisable materials used in the manufacture of semis, components and intermediate products which are used in the manufacture of goods;

(d) the average amount of duties paid on materials wasted in the process of manufacture and catalytic agents :

.. .. .. .. 

.. .. .. ..

.. .. .. ..

(e) the average amount of duties paid on imported materials or excisable materials used for containing or, packing the export goods;

(ea) the average amount of tax paid on taxable services which are used as input services for the manufacturing or processing or for containing or packing the export goods.

(f) any other information which the Central Government may consider relevant or useful for the purpose".

12. Rates of drawback applicable for different exports are notified every year by the Govt. under rule 3(1) of the Drawback Rules after obtaining data from the industry on each of the items appearing in rule 3(2) regarding input and input services' consumption in exports, and the duty/tax incidence thereon. All Industry Drawback Rates for 2007-08 were notified vide Notification No.68/2007-Cus(NT) dated 16.07.2007. Drawback as defined in rule 2, reimburses the duty or tax chargeable on any imported materials or excisable materials or taxable services used in the manufacture of exports. However, the first proviso to rule 3(1), inter alia, specifies that if credit of any tax/duty has been taken, drawback has to be correspondingly reduced. In accordance with the provisions in rules 2 and 3, Notification no. 68/07-Cus(NT) dated 16/07/2007 provides two categories of drawback rates: a higher rate given in Column 4 of the Schedule annexed to the Notification which is applicable "when cenvat facility is not availed" and a lower rate given in Column 6 applicable "when cenvat facility has been availed". Condition 5 of the Notification clarifies that drawback rate available when "cenvat facility has not been availed", reimburses Customs and Central Excise Duties and Service Tax whereas the other rate applicable "when cenvat facility is availed" gives back only the Custom duty. It is further stated that the difference between the two rates in Columns 4 and 6 represents the Central Excise and Service Tax component of drawback. The applicant in the instant case has stated that credit of service tax paid on the services used in construction of factory sheds and store rooms is admissible under the Cenvat Credit Rules and will be availed of in respect of the yarn manufactured for export. Since credit of service tax is admittedly availed of in the instant case, it is abundantly clear from the first proviso to rule 3(1) of Drawback Rules that the full rate of drawback in column 4 re-imbursing the customs, central excise duties and service tax will not be admissible. Any other conclusion on the issue of whether or not the higher drawback rate in the notification 68/2007-Cus will apply, on the basis of Condition 12 or any other condition in the Notification, has to be rejected as the first proviso to Rule 3(1) of the Drawback Rules will prevail over any provisions/conditions in the notification, which has been issued under the said Rules. The First proviso has to be given its due effect and should be read as a rider to the preceding sub-rule under which the notification as to the amount/rate of drawback could be allowed.

13. The other contention put forward by the applicant that the tax paid on services used for constructing factory sheds and store rooms, has not been factored in while calculating drawback rates, also has to be rejected. No evidence to substantiate the above has been produced. On the contrary, rule 3(2) (ea) of Drawback Rules directs that while determining the drawback rates, the Central Govt. has to take into account "the average amount of tax paid on taxable services which are used as input services for the manufacturing or processing or for containing or packing the exports goods". Since "input service" for the purpose of Drawback Rules has been given the same definition as under Cenvat Credit Rules and since the applicant itself states that construction services is recognized as an "input service" under Cenvat Credit Rules, it has to be presumed that service tax paid on such input services has been taken into account while determining the All Industry Drawback Rates. Nothing contrary to the above has been stated in the Joint Secretary Drawback's letter dated 1/3/2007 which merely calls for data on input and input service consumption and duty/tax incidence thereon, for the purpose of determining drawback rates for 2007-08. We need not probe further into this aspect having regard to the view we have taken in para 11 supra.

14. In a recent communication received on 1/9/2008, the applicant's counsel has brought to the notice of the Authority that in Condition no. 13 (i) appearing in the latest Drawback Notification No.103/2008-Cus (NT) dt.29.8.08 the expression 'input service' has been specifically added. This addition, according to the learned counsel, by implication, leads to the inference that but for this inclusion, input service was not within the ambit of Condition no. 12 of the earlier notification no.68/07-Cus (NT). It is not necessary to consider whether such inclusion of input service is clarificatory or otherwise, having regard to the view we have taken that the omission of "input service" in Condition no. 12 (i) does not make any difference on account of the operation of proviso to Rule 3 of Drawback Rules. It is therefore unnecessary to deal with this aspect further.

15. The judgment in the case of Chemicals & Fibres of India Ltd. cited by the applicant's counsel does not appear to be relevant for the present application.

16. The applicant has laboured hard to put forward an argument that buildings fall in the category of "capital goods" and that availment of Cenvat credit on capital goods is no bar to availment of the higher rate of drawback. Such a claim has to be rejected outright. Capital goods are defined under the Cenvat Credit Rules and this definition does not cover buildings or sheds.

17. In the above background, both the questions posed for advance ruling are answered in the negative.

(Chitra Saha)
Member
Per : P.V. Reddi, J (Chairperson):
While I am in broad agreement with the views expressed by the learned Member, I would like to supplement her reasoning in regard to the first issue. Hence, this separate opinion.

2. The first and foremost, we will have to consider whether the services to be availed of for construction of workers' quarters in the factory premises would fall within the first and main part of the definition in Rule 2(1)(ii). It defines input service to be "any service used by the manufacturer, whether directly or indirectly, in or in relation to the manufacture of final products and clearance of final products, upto the place of removal." By using the two phrases - "directly or indirectly" and "in relation to", the sweep and ambit of the definition is undoubtedly widened. It is not merely the services that are directly utilized in the actual manufacturing process but also those which are indirectly used in connection with the manufacturing operations that fall within the scope of the definition. Even then, these expressions cannot be extended too far - so far as to extend them to the construction of staff quarters, hospitals, recreation centers and so on. Taking a reasonable view, it cannot be said that the service of construction of workers' quarters is something indirectly used in relation to the manufacture of finished products. What is contemplated by the definition is a proximate connection though not a direct connection with the manufacturing operations and clearance of final product. The definition though wide, is not meant to cover services that remotely or in a round about way contribute to the manufacture of finished goods. Any and every connection, however remote and indirect it may be, is not what is contemplated by the definition. A line has to be drawn somewhere to avoid undue extension of the terms "directly or indirectly" or "in relation to", by adopting a common sense approach. What really matters is the difference in degree.

3. In this context we may refer to a recent decision of the Supreme Court in the case of Collector of Central Excise v. Solaris Chemtech limited [2007 (214) ELT 481]  which helps us in understanding the ambit and amplitude of the expression "used in relation to the manufacture of final products". In that case, their Lordships were considering the question whether Low Sulphar Heavy Stock (LSHS) used by the assessee as fuel for generating electricity which in turn was captively consumed for the production of caustic soda and cement can be considered to be 'input' within the meaning of Explanation to Rule 57A of MODVAT Rules. There also the expression 'in relation to the manufacture of final products' fell for consideration. While observing that words 'in relation to the manufacture' have been used to widen and expand the scope and meaning of the expression 'inputs' so as to attract goods which do not enter into finished goods, the Court summarized the legal position as follows:

"Where raw-material is used in the manufacture of final product it is an input used in the manufacture of final product. However, the doubt may arise only in regard to use of some articles not in the mainstream of manufacturing process but something which is used for rendering final product marketable or something used otherwise in assisting the process of manufacture. This doubt is set at rest by use of the words "used in relation to manufacture". In the present case, the LSHS is used to generate electricity which is captively consumed. Without continuous supply of such electricity generated in the plant it is not possible to manufacture cement, caustic soda etc. Without such supply the process of electrolysis was not possible. Therefore, keeping in mind the expression "used in relation to the manufacture" in Rule 57A we are of the view that the assesses were entitled to MODVAT credit on LSHS."

The said decision also illustrates what cannot be brought within the scope of the expansive meaning of the expression "used in relation to the manufacture". It was clarified in the concluding para:

"We may point out that in some of the cases electricity generated is consumed by the residential colony of the factory's workers' families, schools, etc, to that extent MODVAT credit will not be admissible." 

The view which we have expressed above accords with the ratio of this decision.

4. The next point is, if the service relating to construction of staff quarters cannot be brought within the ambit of the main definition, would the inclusive part of the definition come to the aid of the applicant?

4.1. To find an answer to this question, an analysis of the inclusive clause of the definition and understanding its nuances is required. The term 'includes' is generally employed in a definition clause to extend the natural meaning or ordinary connotation of a word or phrase defined. However, there is no inflexible rule that the word 'include' should always be read as a word of extension irrespective of the context in which it occurs [vide SRJ Tiles Manufacturers v. State of Gujarat] AIR 1977 SC, Pg. 90 at 93. In that case, it was observed by the Supreme Court that though 'include' is generally used in interpretation clauses as a word of enlargement, in some cases, the context might suggest a contrary intention. In that case, the word 'include' was read as a word of limitation but not extension. It was read as equivalent to "mean and include". The Supreme Court was interpreting Entry 22 of the Schedule to the Minimum Wages Act which speaks of "Employment in Potteries Industry" followed by an Explanation that for the purpose of Entry, Potteries Industry "includes the manufacture of following articles of pottery, namely,........." Nine different items starting with Crockery were enumerated. A three Judge Bench of the Supreme Court took the view that the word 'include' has been used in the sense of 'means' having regard to its context and it is exhaustive of the meaning which must be given to the expression "Pottery Industry". Therefore, no other type of pottery industry such as Mangalore pattern roofing tiles can be brought within the scope of that Entry by virtue of the inclusive definition.

5. The function of the inclusive definition has been explained thus, in RBI v. Peerless GFI Co. Ltd : AIR 1987 SC, Pg. 1023

"Legislatures resort to inclusive definitions 1) to enlarge the meaning of words or phrases so as to take in the ordinary, popular and natural sense of the words and also the sense which the Statute wishes to attribute to it, 2) to include meanings about which there might be some dispute, or 3) to bring under one nomenclature all transactions possessing certain similar features but going under different names. Depending on the context, in the process of enlarging, the definition may even become exhaustive".

6. The governing principle of interpretation has been succinctly articulated as follows:

"Interpretation must depend on the text and the context. They are the bases of interpretation. One may well say if the text is the texture, context is what gives the colour. Neither can be ignored. Both are important. That interpretation is best which makes the textual interpretation match the contextual." 

7. Now, let us examine the anatomy of the definition of 'input service' contained in Rule 2(1)(ii). It is an inclusive definition, no doubt. But, the definition does not straightaway open up with an inclusive clause. In other words, the inclusive clause does not stand alone but it remains in the company of the substantive part of the definition, which has been referred to earlier. As already noticed, the first part of clause (ii) is widely worded and gives an expansive meaning to the expression 'input service'. This is followed by an inclusive clause wherein certain specific services are enumerated. If we see the broad pattern of such enumeration, we find firstly that the services which do not otherwise fall within the sweep of the main part of the definition are set out. Secondly, some services which could fall within the ambit of the main definition but in respect of which doubts may arise are also included in the second and inclusive part of the definition. For instance, services relating to storage upto the place of removal, procurement of inputs, inward transportation of inputs and outward transportation upto the place of removal may very well be brought within the main definition itself which is very wide. Yet, the Rule-making authority wanted to remove the cloud of doubt that might linger. Hence, they were specifically included. As already observed, the first category of services specified in the inclusive clause are those which do not apparently fall within the scope of the first and main part of the definition. For instance, services relating to sales promotion and market research services, accounting and auditing, recruitment and training fall within this category because it is difficult to bring them within the purview of the first part of the definition, howsoever widely it is construed. Construction and allied services used in connection with setting up, modernization and renovation of a factory or an office attached to a factory stand in the mid-way category. That is the scheme of inclusive clause. Unless the services in question (relating to construction of workman's quarters) could be reasonably brought within the scope of the main definition, I do not think, that much assistance can be drawn by the applicant from the inclusive clause of the definition. If at all, there is enough indication in the inclusive clause itself that the construction service in question is not meant to be covered by the definition, the reason being that only certain types of construction services which have closer connection with the manufacturing activity or final product are included. The construction of workers' quarter is not one of them, as the learned Member has said. It gives an indicia that the construction services relating to workers' quarters would not fit into the species or pattern of services brought within the sweep of Rule 2(1)(ii) and therefore the applicant cannot contend that the main part of the definition takes colour from the inclusive part. Ultimately, it comes to this. The case of the petitioner should stand or fall on the application of the opening and the main part of the definition. The inclusive clause far from supporting the applicant's stand goes against it.

8. There is another way of looking at the inclusive part of the definition. An inclusive clause following a wide and extensive definition may not have any bearing on the connotation and scope of substantive definition. It may not further enlarge the ambit of main definition. The purpose of inclusive clause could be to bring in certain additional things or situations which do not or which are not likely to fall within the main definition. In such a case, the inclusive part of the definition may not have any impact on the main definition preceding it. It will not be able to project its tentacles into the main definition clause. The inclusive clause in the instant case is also of that category.

9. As regards the second question, as pointed out by the learned Member, the first proviso to Rule 3 of Drawback Rules comes in the way of the applicant claiming full drawback by reason of availing of Cenvat facility on input services relating to the construction of manufacturing and storage infrastructure. The same conclusion could be reached by applying Condition No. 5 of the notification. Condition No.12(i) of Customs notification which owes its origin to Rule 3 is a procedural provision and it does not have the effect of controlling Rule 3 together with its proviso. The inadvertent omission of 'input service' in Condition No.12 does not therefore come to the aid of the applicant.

(P.V.Reddi)
Chairman 
Per : A. Sinha (Member):
I have read the ruling of learned Member, Mrs. Chitra Saha and also the additional reasons given by the Hon'ble Chairman and I agree with both.

(A.Sinha) 
Member
Pronounced in the open Court of the Authority on this 11th day of September, 2008.

(29)
RAGHU EXPORTS Versus UNION OF India 2008 (229) E.L.T. 655 (P & H)  - Refund – amount deposited during investigation i.e. during search and seizure - petitioner has submitted that there is no amount outstanding against the petitioner but still under duress and threat, the partners of the petitioner were forced to deposit – revenue is directed to refund the impugned amount deposited by the petitioner during investigation – department is not justified in retaining impugned amount in absence of demand raised.

(30)
MARKFED REFINED OIL & ALLIED INDUS. Versus COMMR. OF C. EX., JALANDHAR 2008 (229) E.L.T. 557 (Tri.-Del.) - Bona fide belief that activity of manufacturing Wooden crates, doesn’t amounts to “manufacture” – entire duty has since been paid - in the absence of any material showing any positive intention to evade duty or fraud, collusion, etc., imposition of penalty was not justified. 

(31)
COMMISSIONER OF CENTRAL EXCISE & CUSTOMS Versus MDS SWITCHGEAR LTD.  2008 (229) E.L.T. 485 (S.C.) - Assessee receiving goods from their sister unit in semi-finished condition - allegation that assessee is raising value of semi-finished goods by adding Modvat element and rounding off the value to higher figure so as to pass on the excess Credit – held that CER entitled the receipt manufacturer to avail credit of the duty paid by the supplier - so quantum of duty already determined by the jurisdictional officers of the supplier unit cannot be challenged by revenue in charge of recipient unit.

(32)
COMMISSIONER OF C. EX., KOLKATA-III Versus ELECTROSTEEL CASTINGS LTD.  2008 (229) E.L.T. 602 (Tri.-Kolkata)  - Whether inspection & transport charges realized by the Appellant shall form part of the Assessable Value - terms of the contract require transporting & inspection charges to be borne by the buyer and the Respondent has to only make arrangement for the same on behalf of buyers - adjudication held that the aforesaid two elements of expenditure were reimbursement expenses to the Respondent so not includible in A.V. – no contrary evidence shown by revenue – order of adjudicating authority is legal.

(33)   

UNION OF INDIA Versus GRASIM INDUSTRIES LTD. 2008 (229) E.L.T. 328 (Raj.) - Excisibility of Waste and Scrap arising out of cutting of M.S. Sheet Plates for repair and maintenance of the plant and machinery - Any process incidental to completion of manufactured product also amounts to manufacture – so, activity of bringing about a “part” in work-shop by mechanical process (from plated and sheets) amount to manufacture – hence waste and scrap arising due to manufacturing of spare parts are excisable.

(34)
BDH INDUSTRIES LTD. Versus COMMISSIONER OF C. EX. (APPEALS), MUMBAI-I 2008 (229) E.L.T. 364 (Tri - LB) - Suo moto refund – excess paid duty - appellant’s contention that refund in respect of duty paid twice cannot be considered as refund of duty and is only the accounting error, is not acceptable - PLA account and the credit accounts are required to be submitted to the department and any correction carried therein, need to have department’s sanction - there is no provision under CEA/CER allowing suo moto taking of credit/refund without sanction by the proper officer.

(35)

SHRI RENUGA SOFT-X TOWELS Versus COMMISSIONER OF C. EX., MADURAI 2008 (229) E.L.T. 359 (Mad.)  - Settlement commissioner rejected the application of petitioner giving the finding that “contentions of the applicant in his application against the Show Cause Notice are not only very lengthy but also complicated and on legal, procedural, technical and evidentiary points” - Settlement Commission has not gone into the details of issues raised by the petitioners – order of settlement commission is set aside and matter is remitted to it for full adjudication of the matter.

(36)
COMMISSIONER OF C. EX., CHENNAI Versus GLOBAL PHARMATECH PVT. LTD.  2008 (229) E.L.T. 313 (Tri. - Chennai)  -  Credit denied on ground that as per Rule 6(1) CCR credit is not allowed on inputs which are used in the manufacture of exempted goods – export - Clause (vi) of Rule 6 (5) of CCR, 2002 provides that the restrictions envisaged in sub-rules 1 to 4 of Rule 6 shall not apply to exempted goods cleared for export under bond - hence assessee is entitled to take credit of duty paid on inputs contained in the exempted final products exported under bond in terms of Rule 6.

(37)
CHANDPUR ENTERPRISES LTD. Versus COMMR. OF C. EX., MEERUT-I 2008 (229) E.L.T. 133 (Tri.-Del.) -  Excisable goods lost in fire - no material produced by the Revenue that there was a mala fide on the part of the appellants - finding of the Commissioner that the fire had occurred due to carelessness of the appellants is not justified - an accident cannot be attributed to anybody’s carelessness - Once the incident reported to the authorities is accepted as an accident, considerations as to whether reasonable care was taken to avoid it are totally irrelevant – remission of duty is allowed.

(38)
COMMISSIONER OF C. EX., MUMBAI-V Versus AGWAN COACH 2008 (229) E.L.T. 69 (Tri-Mumbai)  - Includibility of the value of tyres, discs, etc., supplied by their customers, in the assessable value of tractors/trailers manufactured - it is clearly brought out that the trailers manufactured were cleared as a complete trailers by the respondents and that they had fitted the tyres, discs, etc., to their manufactured goods before clearance – hence value of these fitted bought out items is includable in the assessable value of the goods manufactured by the respondents.

(39)
Commissioner of Central Excise, Delhi Versus Ishaan Research Lab (P) Ltd. & Ors 2008 (230) E.L.T. 7 (S.C) - Classification & Valuation– Bio Aloevera, Bio Bhringraj, Bio-cucumber, Bio-coconut etc. - revenue claim to classify these products u/ch 3304 or 3305 as “cosmetics” & charge duty @ 40% is not accepted - products contained elements having Ayurvedic medicinal value – hence impugned products are covered u/ch 3003.30 as "Ayurvedic medicines" & chargeable duty @ 10% advalorem only. 

(40)
GERMAN REMEDIES LTD. Versus COMMR. OF C. EX., MUMBAI-IV 2008 (228) E.L.T. 562 (Tri.-Mumbai)  - The issue for determination in this appeal is the classification of 'Neurotrat' - fixed close combination of Vitamin 1, Vitamin-6 and Vitamin 12- whether as medicament under sub-heading 3003.10 of the Central Excise Tariff Act, 1985, as claimed by the appellants, or as admixture of Vitamins under Chapter Heading 2936.00, as held by the Commissioner in the impugned order demanding differential duty of Rs. 6,28,693/- and imposing penalty of equal amount upon the appellants.
(41)
E. Merck (India) Ltd v. CCE, Mumbai - 2004 (166) E.L.T. 457 (Tri. - Mumbai), the Tribunal has accepted the contention that fixed dose combination of Vitamins B1, B6 and B12 (the product in question was Neurobion Forte Tablets and Injections) has therapeutic value, as per letter dated 23-2-1996 of Drugs Controller General (India) issued on the advice of Drugs Technical Advisory Board and hence classifiable as medicaments under Chapter 30 of the Central Excise Tariff Act and not under Heading 29.36 as vitamins, as contended by the Revenue.  Following the ratio of the above decision, we uphold the claim of the appellants for classification of Neurotrat under Heading 3003.10 of the Central Excise Tariff Act, 1985 as medicament.

(42)
SHREE VALSAD S.K. UDYOG MANDALI LTD. Versus C.C.E. & C., DAMAN 2008 (228) E.L.T. 561 (Tri.-Ahmd.) - Credit cannot be disallowed without issue of show cause notice and there is no time limit for taking credit on capital goods.  

 (43)
COMMISSIONER OF C. EX., PONDICHERRY Versus HIMALAYA GRANITES LTD.  2008 (228) E.L.T. 492 (Tri.-Chennai)
The facts of the case in brief are that M/s. Himalaya Granites Ltd. had manufactured and exported Granite monuments. They followed the CENVAT Scheme and avail credit of duty paid on inputs and input service. The original authority had rejected the claims for refund filed by the respondents for the accumulated CENVAT credit. The claims were rejected to the extent it represented the credit of tax paid on input service. The original authority had held that Notification No. 11/2002-C.E. (N.T.) dated 1-3-2002 provided for grant of refund of credit of duty paid on inputs which accumulated owing to export of final product under bond. The notification did not provide for such refund of credit relating to input service. In the orders impugned, the Commissioner (Appeals) found that Rule 5 of CENVAT Credit Rules, 2004 (CCR) as it existed at the material time provided for refund of accumulated CENVAT credit of duty paid on inputs and tax paid on input services. He found the orders of the original authority to be inconsistent with Rule 5 of CCR and allowed the appeals filed by M/s. Himalaya Granaties Ltd. The Revenue has sought stay of operation of the impugned order.

The Commissioner (Appeals) found that the refund claims in dispute related to the period subsequent to 10-9-2004 Rule 5 of the CCR at the material time empowered the authorities to grant refund of accumulated CENVAT credit relating to inputs and input services on account of export of final products under bond. In view of the statutory provisions followed on by the Commissioner (Appeals), I find no reason to interfere with the impugned order. The appeals filed by the Revenue are dismissed. The stay applications are also disposed of.

(44)
KAILASH TRANSFORMERS Versus COMMISSIONER OF C. EX., ALLAHABAD 2008 (228) E.L.T. 460 (Tri.-Del.)   - Manufacture of Transformer Coils - alleged that the appellants failed to seek permission from the Commissioner for repairing of transformers in terms of Rule 16(3) of Central Excise Rules, 2002 - In the present case, the appellant has not claimed credit on receipt of transformer (old and used) for repair, and therefore, Rule 16 of the said Rules is not applicable - penal action (under Rule 27 of the Central Excise Rules, 2002) against appellants is not justified.

(45)
KYUNGSHIN INDUSTRIAL MOTHERSON LTD. Versus COMMR. OF C. EX., CHENNAI 2008 (228) E.L.T. 427 (Tri. - Chennai) - Credit taken wrongly as the credit relatable to the new unit was taken initially by another unit of the assessee company - appellant’s submission that interest is demandable only if the amount of credit taken wrongly had been utilized, is acceptable – since wrongly taken credit was not utilized and was reversed before issue of SCN, interest and penalty are not imposable

(46)
HINDUSTAN UNILEVER LTD. Versus COMMR. OF C. EX., CHENNAI 2008 (228) E.L.T. 374 (Tri. – Chennai) -   The captioned appeal filed by M/s. Hindustan Unilever Ltd. (HUL), challenges the classification of its product 'New Creamy Ponds Moisturising Face Wash' (NCPMFW) as a skin care preparation  under CSH 33.04 of the CETA '85 and consequent demand of differential duty affirmed in the impugned order. An amount of Rs.3,13,17,442/- has been demanded as differential duty for the period 1994-95 to 2001-02 (upto July 2001). In passing the orders the lower authorities relied on the test report of the subject product claimed by the appellants to be a washing preparation of CSH 3402.90. On test by the Chemical Examiner and the Chief Chemist, the product was found not to satisfy the prescription in Chapter Note 3 of Chapter 34 for Organic Surface Active Agents (OSAA). 

HUL has obtained test reports on samples of the product from the Tamilnadu Government Test Laboratory and Vimta Labs, a private lab. Both the test reports certified that the impugned product satisfied the above definition for OSAA.

We find that the impugned product is applied on the face for its care as per the show cause notice. From the test results relied on by the revenue, it is seen that the impugned item is 'composed essentially of surface active agent, poly hydric alcohol, cellulosic substance, perfume and other additives'. The product therefore conforms to the description of washing preparation consisting partly of OSAA as per the explanatory notes of HSN. A skin care product is applied on the skin and normally allowed to stay for some time. As the name suggests the products is a face wash. NCPMFW is applied thinly on the face and soon washed off as per the instructions on the tube (container). The product is more a washing preparation as per common parlance as well. It is settled that HSN Notes are a safe guide in classifying goods under Customs Tariff and Central Excise Tariff. Following the HSN Explanatory Notes, the impugned product is correctly classifiable under CSH 3402.90 as claimed by the appellants and not under CSH 33.04. We therefore set aside the impugned order and allow the appeal filed by HUL.                         

(47)
PEACOCK INDUSTRIES LTD. Versus COMMISSIONER OF C. EX., JAIPUR 2008 (228) E.L.T. 353 (Raj.)  - Assessee submitted a claim for refund of excise duty, on the basis that it having accepted the rejected goods - Tribunal denied refund on ground that the value of goods received back is less than the amount of Duty paid at the time of their clearance - assessee has failed to establish by reliable evidence, that the market value of the goods as received by it back, was more than the excise duty paid thereon – refund deniable

(48)
ROCKWELL AUTOMATION INDIA PVT. LTD. Versus COMMR. OF C. EX., GHAZIABAD 2008 (228) E.L.T. 127 (Tri.-Del.) - Appellants after selling ICAM systems, also do job of erection, installation etc. - erection, installation, supervision & commissioning at site or training of the customer’s employees are purely optional & impugned activity results in ICAM systems becoming fixed to the ground and becoming immovable property – held that impugned charges on account of installation etc. are clearly post removal expenses, having no nexus with manufacturing/marketing of the goods and hence not includible in A.V.

(49)
COMMISSIONER OF C. EX., AURANGABAD Versus WIPRO LTD. (228) E.L.T. 148(Tri.-Mumbai)  -  Order of the Commissioner (Appeals) for reducing the amount from Rs.1,38,938/- to Rs.35,000/- has been challenged. The Deaprtment is of the opinion that the  Commissioner (Appeals) could not have reduced the mandatory penalty imposed under Sec.11AC.

Held that since duty amount has been deposited with interest before issue of SCN, so equal amount of penalty is not imposable under Rule 25 read with Sec.11AC. Therefore, order for  reducing the penalty under the provisions of Rule 25 read with Sec.11AC is correct and does not require any interference. 

(50)
DABUR INDIA LTD. Versus COMMR. OF C. EX., GHAZIABAD 2008 (228) E.L.T. 131 (Tri.-Del.) - The appellants paid differential duty after clearance of goods. Demand of differential duty was confirmed for the period 1.3.90 to 30.9.97 and the duty has been paid in the year 1998. The appellants have not raise any supplementary invoice to recover the amount.

It is settled law that all the refund claimed are subject to the principle of unjust enrichment and onus is on the assessee to show that the burden of duty has not been passed on to the customer. In the present case demand was confirmed in respect of product Gulabari after classifying the same under different heading claimed by the appellant. Demand was subsequently set aside by the Tribunal. In the balance-sheet for the financial year, 1997-98 this amount is shown as excise duty recoverable from the revenue department. The amount in question was also shown in subsequent balance sheet as recoverable excise duty. 

In various cases, the Tribunal has has taken a view that whaerever balance sheet of the assessee shows amount of duty recoverable from the department, it established the fact that the assessee has not passed on the burden of extra duty to the any other person.  In these circumstances, as the balance sheet which is as per record under the Companies Act showing the amount as recoverable from the revenue and in view of the earlier decisions on this issue, the appellant is entitled for refund. 

(51)
EICHER MOTORS LTD. Versus COMMISSONER OF C. EX., INDORE 2008 (228) E.L.T. 43 (Tri.-LB)  

Question: Whether in arriving at the assessable value of the product manufactured by a job worker, the actual cost of the inputs supplied by the principal should be taken into account or the value of the inputs, as worked out under Rule 8 of the Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000 should be taken into account?

Answer:  the value of chassis for the purpose of arriving at the assessable value of the complete motor vehicle shall be the assessable value of the chassis worked out by Eicher under Rule 8 of the Excise Valuation Rules, and not its actual cost.  

(52)
MARSONS FAN INDUSTRIES Versus COMMISSIONER OF C. EX., CALCUTTA 2008 (225) E.L.T. 334 (S.C.)  -  Specialized processing work like winding, die casting, coil setting etc. on job work basis on customers’ raw materials - customers undertook further processing to manufacture rotors & stators and used them in mfg. fans – order of collector holding that the rotors and stators were complete and were manufactured by the appellant, is not correct - held that the rotors & stators cleared by appellant were not finished goods, therefore, not exigible to the levy of excise duty for the relevant period

(53)
MAURI YEAST INDIA PVT. LTD. Versus STATE OF U. P.  2008 (225) E.L.T. 321 (S.C.)  - Manufacturing & sale of yeast which is used in manufacturing bread etc. – AO is not justified in rejecting the classification of sale of ‘yeast’ under the head ‘chemical’ and imposed tax thereupon treating the same to be as “unclassified item” - since the goods were covered by a specific heading 25.01, the same cannot be classified under the residuary heading at all - heading which provides the most specific description shall be preferred to the heading providing general description

   
(54)
NESTLE INDIA LIMITED Versus COMMISSIONER OF CENTRAL EXCISE, GOA 2008 (227) E.L.T. 631 (Tri.-Mumbai)  -  Classification of “MILKYBAR CHOO” – It can’t be classified as “sugar confectionery”.The goods conforms to the definition of ‘White Chocolate’ as per HSN Notes to Chapter 17 so it is classifiable as “White chocolate” – duty @ 16 % is payable by assessee – exemption under notification no. 6/2002 (duty @ 8%)  is not allowable – HSN Notes should be given greater consideration than other statutes

(55)
KISAN SAHKARI CHINNI MILLS LIMITED Versus COMMISSIONER OF C. EX., MEERUT-I 2008 (227) E.L.T. 538 (Tri.-Del.)  - Destruction of molasses, stored in kachcha pits – Remission - Condonation of loss of molasses stored in kachcha pit - There is no dispute that the goods in question were not usable hence rejection of remission application on ground that they have not taken the proper precaution to safeguard the goods, is not justified.  

(56)
SURYA ALLOY INDUSTRIES PVT. LTD. Versus COMMISSIONER OF C. EX., RAIPUR 2008 -TMI - 30301 - CESTAT NEW DELHI - Appellant, receiver of the inputs - denial of Deemed Credit on waste & scrap on ground that the appellant actually received “Malleable Scrap of Steel” instead of M.S. Flat & M.S. Square as declared in invoice - misdeclaration by supplier – since no proceeding was initiated against the manufacturer, of inputs regarding misdeclaration of goods, appellant cannot be denied for credit - change of classification of the goods at the buyer’s end is not permissible.

(57)
PEACOCK INDUSTRIES LTD. Versus COMMISSIONER OF C. EX., JAIPUR 2008 -TMI - 30299 - CESTAT NEW DELHI - Refund claim were rejected on the ground of unjust enrichment - contention of appellant that the prompt payment discount was known to their customers and the customers who made payment promptly, the payment was made after deducting the discounted amount and the credit notes were issued only to clear the accounts of the distributors in the account books, is acceptable – incidence of duty is not passed to distributor - hence refund is not rejectable.

 

(58)
KATRALLA PRODUCTS PVT. LTD. Versus COMMISSIONER OF C. EX., COIMBATORE 2008 -TMI - 30286 – CESTAT -  Appellants collected 10% of price as Central Excise duty from their customers even while availing SSI exemption – collection of extra amount as duty from their customers - any amount collected as duty of excise by any person from his buyer but not credited to the Exchequer could be recovered by department without the bar of limitation

(59)
PONDS INDIA LTD. Versus COMMISSIONER OF TRADE TAX, LUCKNOW 2008 -TMI - 30275 - SUPREME COURT -  Since Petroleum jelly protect skin from infection, it doesn’t contain any perfume, so it should be treated as “drug”, not “cosmetic” – reference taken by revenue to Wikipedia (internet source), to classify the product as cosmetic, is not justified – held that Wikipedia, like all other external aids to construction, like dictionaries etc, is not an authentic source, although the same may be looked at for the purpose of gathering information – appellant’s appeal allowed.

(60)
COMMR. OF C. EX., BANGALORE Versus KARNATAKA VIDYUTH KARKHANE LTD.  2008 -TMI - 30257 - CESTAT, BANGALORE -  “Price Escalation” Clause - Apart from the confirmation of duty, interest was demanded on finalization of provisional assessment – held that as per Rule 7(4), interest would start only after finalization of the provisional assessment - assessee can not be burdened with interest, when there is no fault of theirs – there is no merit in the Department’s appeal and the same is rejected.

(61)
BHARAT INDUSTRIES Versus COMMISSIONER OF CENTRAL EXCISE, MUMBAI-V 2008 -TMI - 30242 - CESTAT, MUMBAI - Assessee, job-worker – presence of men area is not required to confiscate the goods in case goods are found lying unaccounted - Moulds removed from the factory premises of the appellants following the job work procedure as was laid down in Not. No.214/86, cannot be called as clandestinely removed – as per not. 214/86, supplier of the raw materials should undertake the responsibility of discharging the liabilities Excise duty arising out of job working- so demand on job-worker is not justified.

(62)
ZENECA ICI AGRO CHEMICALS LTD. Versus COMMISSIONER OF C. EX., CHENNAI 2008 -TMI - 30219 - CESTAT, CHENNAI - De-mineralised water - no dispute that the impugned goods are extremely pure water - water before treatment and after treatment cannot be held to have same properties and application - assessee also doesn’t explain how the same is not “distilled water or conductivity water or water of similar purity” - such water used within the factory of production falls under CSH 2851.11 & attracts “nil” rate of duty, whereas when removed from factory, are classifiable u/h 2851.19 & attracts duty liability.

(63)
MODISON METALS LTD. Versus COMMR. OF C. EX., DAMAN 2008 -TMI - 30202 - CESTAT, AHMEDABAD - Whether single registration can be granted to two premises of same manufacturer if they are separated by a vacant plot – held, yes - two premises separated only by a single plot, can be construed as equivalent to separation by public road or railway line etc. - No prejudice is caused to the revenue if single registration is given - since two premises are part of same factory and are having common administration and common manufacturing facilities, the single registration should not be denied.

(64)
JOHNSON MATTHEY CHEMICALS INDIA P. LTD. Versus COMMR. OF C. EX., KANPUR (227) E.L.T. 215 (Tri.-Del.)  -  Appellant is a merchant exporter and exported chemicals manufactured by M/s. ICI - excise disputes were relating to M/s. ICI but demands were confirmed against appellant – original authority, who sanctioned the rebate claims to the appellant, adjusted the amounts towards dues from M/s. ICI (India) Ltd. - merely for the reason that appellant is exporting goods of M/s. ICI, dues pending to M/s. ICI cannot be recovered from appellant.

 

(65)
COMMISSIONER OF CENTRAL EXCISE, PUNE-II Versus YASH METALLICS PVT. LTD. 2008 (227) E.L.T. 207 (Tri.-Mumbai) - Bar of unjust enrichment is not applicable on pre-deposit, but applicable only on duty – since amount was deposited during pendency of appeal so it can not be treated as duty but only as pre-deposit – hence refund of pre-deposit can not be held time barred.

(66)
COMMR. OF C. EX., BHOPAL Versus BIRLA ERICSON OPTICAL LTD. 2008 (227) E.L.T. 444 (Tri-Del.) - Provisional assessment – on enhancement of price, differential duty was paid before finalisation of assessment - Revenue pleaded that the appellants are liable to pay interest on differential duty as the same has been paid after clearance of the goods – held that u/r 7(4), assesses shall be liable to pay interest only on any amount payable subsequent to the order of final assessment - nothing is due after the order in respect of final assessment was passed – interest not payable

(67)
RAJAPALAYAM CEMENT & CHEMICALS LTD. Versus COMMR. OF C. EX., TIRUNELVELI 2008 (227) E.L.T. 401 (Tri.-Chennai)  - Remission of duty on the damaged goods - cement got solidified and became unfit for marketing as the same was damaged in the heavy rains - finished goods got damaged owing to natural causes and that the remission sought by the assessee has to be allowed - Commissioner is not justified in attributing the damage to the failure of the assessee to safeguard excisable goods on which duty was payable – remission allowed.

 

(68)
COMMISSIONER OF C. EX., AURANGABAD Versus SRJ PEETY STEEL PVT. LTD.  2008 (227) E.L.T. 155 (Tri.- Mumbai)  -  Once the assessee pays time-barred demand, then it can’t be refunded unless assessee prove that duty was recovered by dept. by coercive measures – however that duty can be adjusted towards interest & penalty – refund not allowable.

(69)
COMMR. OF C. EX., AURANGABAD Versus SANT EKNATH ROLLING MILLS PVT. LTD. 2008 (227) E.L.T. 156 (Tri. - Mumbai) - Goods confiscated on ground that vehicle was carrying goods without invoices – evidence shown by assessee that invoices were made but driver of vehicle did not collect those invoices – quadruplicate copies of invoice also produced by assessee – no clandestine removal - confiscation not justified – penalty and interest not justified – revenue’s appeal rejected.

(70)
Godrej Industries Ltd. Vs. D.G. Ahire Assistant Collector Of Central Excise & Another 2008 (228) E.L.T. 321 (S.C.) -  Liquid hair dyes – classification - there was no specific entry relating to "hair dyes" under CET however, "hair lotion" is specified under Tariff Item 14F - Demand under Tariff Item 14F of the First Schedule to the Central Excise and Salt Act, 1944 – said product could not be treated as a lotion to be used as a scalp or hair nourisher or for medicinal purposes - appellant's preparation was poisonous and had to be used with great care – demand according to Tariff Item 14F was erroneous.

 

(71)
NIZAM DECCAN SUGARS LTD. Versus COMMR. OF C. EX., HYDERABAD-I 2008 (227) E.L.T. 122 (Tri.- Bang.) -  Electricity produced from power plant used in manufacture of sugar and molasses & also sold out - Dept. allege that Co-Generation Power Plant produces electricity which is not excisable and therefore as per rule 6(i), credit is not admissible when the capital goods are used exclusively for the manufacture of exempted products – SCN issued beyond the normal period – no suppression of facts – credit not deniable u/r 6(i) - both on merits and on limitation, the appellants succeed.

(72)
TETRA PLASTICS PVT. LTD. Versus COMMISSIONER OF C.E. & CUS., NASHIK 2007 (227) E.L.T. 74 (Tri.- Mumbai) -  Allegation that what was shown as scrap in the balance sheet was actually finished goods rejected by principal manufacturer - adjudicating authority's finding that the percentage of scrap is very high for plastic industry cannot lead to the conclusion that the quantity shown as waste and scrap is nothing but the quantity of rejected finished goods – demand & penalty on basis of assumption and presumption not sustainable – assessee’s appeal allowed

 

(73)
LARSEN & TOUBRO LTD. Versus COMMISSIONER OF C. EX., PONDICHERRY 2008 (227) E.L.T. 65 (Tri. - Chennai) - Differential duty demanded on ground that assessee ought to have paid duty on the transaction value between them & the merchant-exporter - but payment of duty was made on the price between the merchant-exporter & the foreign company – assessee contested the demand on the ground of revenue neutrality by submitting that any differential amount of duty would be available as rebate - since rebate of equal amount is available to assessee, position is revenue neutral so demand is set aside.

(74)
UNION OF INDIA Versus P. PARAMESWARAN 2008 (226) E.L.T. 696 (Mad.) -  Disciplinary proceedings - it was alleged that Superintendent of Central Ex.(respondent) failed to issue SCN for short levy of duty required to be paid by the assessee on revision of prices – not proved that superintendent had acted negligently - Tribunal had correctly found that there was no mala fide motive on the part of the first respondent in passing the order and that a Government servant cannot be punished for a wrong interpretation of law - order of recovery against respondent set aside.

(75)
COMMISSIONER OF C. EX., PUNE-II Versus QUALITY SCREENS 2008 (226) E.L.T. 608 (Tri. - Mumbai)  -  Appellants claim refund of unutilized credit on inputs used in goods cleared to 100% EOU under CT-3 certificate without payment of duty - held that supplying goods to 100% EOU does not amount to export and in view of the same the provisions relating to refund of unutilized Modvat credit under Rule 5 are not applicable – impugned supplies to 100% EOU by assessee, will be considered as deemed export, not physical export so refund u/r 5 CCR is not justified – revenue appeal allowed.

(76)
TATA MOTORS LTD. Versus COMMISSIONER OF C. EX., PUNE-I 2008 (226) E.L.T. 563 (Tri.- Mumbai) -  Whether interest is imposable if appellant had already paid differential duty, before the order of finalization of the provisional assessment - Rule 7(4) CER clearly indicate that the interest is chargeable "succeeding the month for which the such amount is determined" – hence demand of interest is not justified - question of referring the matter the Larger Bench does not arise, because Division Bench & other Co-ordinate Benches have already given their decision regarding this matter.

(77)
KWALITY BISCUITS (P) LTD. Versus COMMISSIONER OF C. EX., BANGALORE 2008 (226) E.L.T. 382 (Tri. - Bang.)  -  Assessee cleared biscuits valuing them as per Section 4A of CEA - Revenue proceeded to re-assess the goods in terms of provisions of Schedule III of Standards of Weights and Measures (Packaged Commodity) Rules - impugned goods viz., biscuits are notified under Section 4A and are not exempted under Rule 34 of the Packaged Commodity Rules, their valuation would be under Section 4A only - there is no requirement in respect of biscuits that they cannot be packed in packages weighing more than 1 kg

 

(78)
ADITYA BIRLA INSULATORS LTD. Versus COMMR. OF C. EX., KOLKATA-IV 2008 (226) E.L.T. 377 (Tri. - Kolkata)  -  Allegation of revenue is that amount of freight & insurance collected should be included in A.V. – goods were sold on the basis of FOR Destination – revenue plea that place of removal include a depot, premises of consignment agent, premises from where the goods are to be sold or place of delivery, is not acceptable - place of delivery i.e., the buyer’s place, can’t be considered as a place of removal – hence freight & insurance up to place of delivery are excludible.

 

(79)
CENTRAL ARECANUT & COCOA MARKETING & PROCESSING CO-OP. LTD. Versus C.C.E. MANGLORE 2008 (226) E.L.T. 369 (Tri.- Chennai)  -  Packs containing about 100 "Eclairs" brand chocolates each weighing 5.5 gms cleared adopting cost construction method – assessee pleaded that “éclairs” chocolates cleared in packets were wholesale packages which was not intended for retail sale to the ultimate consumer, so sec 4A is not justified for assessment - individual toffees weighing 5.5 gms per piece as well as packs of 100 such pieces do not attract assessment under Section 4 A – assessee’s appeal allowed. 

(80)
COMMR. OF C. EX., MUMBAI Versus BOC (I) LTD. 2008 (226) E.L.T. 323 (S.C.)  - Helium is procured by assessee from other manufacturers & sold affixing label of their own brand name – held that mere packing for marketing would not amount to manufacture – that mere labeling or relabeling in the absence of any activity of repacking from bulk packs to retail packs would not render the product marketable directly to the consumer – no manufacturing – revenue’s appeal dismissed

(81)
COMMISSIONER OF C. EX., JAIPUR-II Versus BHILWARA SPINNERS LTD. 2008 (226) E.L.T. 222 (Tri. - Del.)  -  Refund of the unutilized credit - refund claim rejected as the respondent exported the goods under advance licence scheme by which they were procuring duty free material - refund claim under Rule 5 of Cenvat Credit Rules cannot be denied unless the assessee claimed drawback or rebate – since assessee is not getting benefit of drawback or rebate, refund of unutilized credit is admissible - appeal filed by the Revenue is rejected

 
(82)  

ISPAT INDUSTRIES LTD. Versus COMMR. OF C. EX., & CUS., AURANGABAD 2008 (226) E.L.T. 218 (Tri.-Mumbai)  -  Scrap removed after discharging duty by assessee - Penalty imposed on assessee, as goods sold by them have been diverted by buyer to some other destination other then mentioned in invoice - appellant company is in no way concerned with whether the scrap is going to the place destined as per invoice or to any other place - held that the appellant company is liable for penalty u/r 26 CER – Moreover Rule 26 will not be applicable to a corporate entity or the matter prior to 1/03/07

 

(83)
KRISHNA TOYS LTD. Versus COMMISSIONER OF C. EX., DELHI-III 2008 (226) E.L.T. 203 (Tri.-Del.)  - eft/burglary - remission of duty rejected – interest on demand of duty proposed - held that interest under Section 11AB of the Central Excise Act, 1944 is attracted only in cases involving fraud, suppression of facts, etc. In the instant case, there is no material of fraud, suppression of facts, etc. and therefore, recovery of interest under Section 11AB of the Central Excise Act, 1944 is not sustainable - appeal is allowed

(84)
KISSAN CO-OP. SUGAR FACTORY LTD. Versus COMMISSIONER OF C. EX., MEERUT-II 2008 (226) E.L.T. 196 (Tri.-Del.)  -  Scrap and waste arising in course of dismantling old and use parts of old machines is not due to mechanical working of metal in the factory, therefore, such waste & scrap are not dutiable in absence of any rule - chapter note 8a in Section xv of Central Excise Tariff Act, covers the metal waste and scrap arising from the working of metal and metal goods, hence not applicable - Impugned order is set aside and appeals are allowed

(85)
Commissioner of Central Excise, Pune Versus Bajaj Auto Ltd. [2008] 13 STT 62 (MUM. - CESTAT)  -  Credit on capital goods – depreciation also claimed on credit amount – decision of CESTAT in the case of Anuradha Sugar Mills Ltd .is fully applicable to this case - since after being pointed out, appellants have filed the revised return with the Income-tax Department reducing the claim to the extent of the credit availed on the capital goods, credit so availed is admissible to the appellants –- once the credit is admissible, penal action is not sustainable – revenue’s appeal rejected

(86)
COMMISSIONER OF C. EX., BHOPAL Versus PARLE AGRO PVT. LTD. 2008 (226) E.L.T. 194 (Tri.-Del.) - Classification of product Appy Fizz (juice) - Revenue relied upon HSN Explanatory Notes of Chapter 22 & sought classification u/h 22021010 as aerated water - we find that our tariff is not fully aligned with the HSN Explanatory Notes - drinks based on fruit juice are specifically classifiable u/h 22029020 - as per the certificate, the product in question contains 23% of apple juice, therefore, classifiable u/h 22029020 not u/h 22021010 as aerated water

(87)
JENSON & NICHOLSON (I) LTD. Versus COMMISSIONER OF C. EX., KOLKATA-III 2008 (226) E.L.T. 118 (Tri.- Kolkata)  -  Assessee debited an amount of Rs. 29,00,155 in excess of the credit available – since appellants have subsequently paid the duty amount, we set aside the order of the lower appellate authority which directs them to pay the same amount again from the PLA Account and take re-credit of the amount subsequently paid from the CENVAT Account - interest payable on the amount remained unpaid from the date of overdrawing till actual made subsequently against available credit – penalty imposable.

(88)
NEEL METAL PRODUCTS LTD. Versus COMMR. OF C. EX., DELHI-III 2008 (226) E.L.T. 109 (Tri.-Del.)  - CCE directed special audit in terms of Section 14AA - opportunity of hearing was not given by the Commissioner in the instant case before passing the impugned order - expression complexity being subjective, perception would vary from person to person and opportunity of hearing in the matter would help the authority in coming to the conclusion whether the case is complex or not – appeal allowed by way of remand of matter for de novo consideration

 

(89)
MEYER ORGANICS LTD. Versus COMMISSIONER OF CENTRAL EXCISE, MUMBAI-III 2008 (226) E.L.T. 107 (Tri-Mumbai) -  Product kidicare, a combination of fixed dosage of vitamins with basic minerals – impugned product are marketed under ‘brand’ names with dosages indicated, and have also been produced under drugs licences obtained from concerned Drug Control authorities – in view of decision of tribunal in case of Manish Pharma we hold that the product ‘Kidicare’ will be classified as medicaments under Chapter 30, not under chapter 21as “other edible preparations” – appeal of assessee allowed

(90)
BATA INDIA LIMITED Versus COMMISSIONER OF C. EX., KOLKATA-V 2008 (225) E.L.T. 539 (Tri.-Kolkata)  - Duty-liability on intermediate goods manufactured by job workers - low priced footwear manufactured by principal manufacturer by using intermediate goods manufactured by the job workers – not. 214/86 not applicable because footwear manufactured by principal manufacturer are fully exempt - since the Not. 214/86 is not applicable; the appellants are not responsible for paying any duty on the impugned materials processed by the job workers, even if the same were to be held as excisable.

(91)
KEDAI VANASPATHI LTD. Versus COMMISSIONER OF C. EX., HYDERABAD 2008 (225) E.L.T. 517 (Tri.-Bang.)  -  Recovery of erroneous refund - correct procedure should have been adopted by revenue - recovery proceedings has to commence by issue of show cause notice in terms of Proviso to Section 11 A – SCN not issued for the same - The lapse is very clear on the part of the Commissioner - impugned order is not correct in law and the same is set aside by allowing the appeal of assessee

(92)
EMCURE PHARMACEUTICALS LTD. Versus COMMISSINOR OF C. EX., PUNE 2008 (225) E.L.T. 513 (Tri.-Mumbai) -  Credit of education cess denied on the ground that as per Rule 3(7)(a) of CCR, an assessee receiving goods from EOU can avail credit of BED only – revenue contend, since Rule 3(7)(a) begins with a non-obstante clause, it overrides the provisions contained in sub-rule (1) and (4) of Rule 3 – held that a non-obstante clause is used where contrary provisions exist, not on all the provision contained – Rule 3(7)(b) & 3(1) are applicable to all so credit of education cess is admissible. 

(93)
COMMISSIONER OF C. EX, MANGALORE Versus SOLARIS CHEMTECH LTD. 2008 (225) E.L.T. 443 (Tri.-Bang.)  -  Credit on inputs used in generation of electricity supplied to office & mfg. purposes - assessee has already reversed the credit with regard to the use of electricity used in the residential colony - electricity used in the administrative block cannot be held to be not part of the factory premises - Electricity utilized in the administrative block is eligible for the benefit of cenvat credit because administrative office is part of factory

(94)
C.C.E. & C., AURANGABAD Versus STERLITE OPTICAL TECHNOLOGIES LTD. 2008 (225) E.L.T. 430 (Bom)  -  Whether there is any discretion u/s 11AC for imposing penalty less than an amount equivalent to evaded excise duty - held that there is no discretion with the authority to impose penalty less than 100 per cent (or 25 per cent in case the determined penalty is paid within thirty days), as under Section 11AC - Therefore, payment of short duty/unpaid before issuance of show cause notice does not exempt an assessee from payment of penalty under Section 11AC – revenue’s appeal allowed

 

(95)
STEEL AUTHORITY OF INDIA LTD. Versus COMMISSIONER OF C. EX., RAIPUR 2008 (225) E.L.T. 319 (Tri.-Del.) -  Credit can be availed in respect of the capital goods received in factory on the strength of invoice or B/E - denial of credit on the ground that the same was availed on the strength of original/extra copy of invoice or quadruplicate copy of Bill of Entry is not sustainable - In respect of denial of credit regarding which appellant had not produced any duty paying documents or the documents produced by the appellant are not in their name, denial is justified – penalty set aside.

 

(96)
PROTECK CIRCUIT & SYSTEMS PVT. LTD. Versus COMMR. OF C. EX., CHENNAI 2008 (225) E.L.T. 139 (Tri. - Chennai)  -  Received back 21 machines for repair and cleared the machines on payment of duty on the transaction value – in case of 3 machines duty was short paid - On the short payment being pointed out, assessee made short payment and also paid interest till the date of payment of before issue of SCN - clerical error and not deliberately - intent to evade duty is not established - duty due and interest thereon was paid before issue of SCN, penalty under Section 11AC is not warranted.

(97)
RAHUL SPRINGS PVT. LTD. Versus COMMISSIONER OF C. EX., BOLPUR 2008 (225) E.L.T. 135 (Tri. - Kolkata)  - Remission in case of robbery - Rule 21 allows remission of duty for goods lost or destroyed by natural causes or by unavoidable accident - Rule doesn’t allow remission for goods stolen, pilferred or lost due to robbery/dacoity - remission is allowed in case when goods cannot be taken for domestic consumption – but in case of robbery goods are not actually destroyed, they will come in market ultimately – remission not allowed as loss is neither by natural causes nor by unavoidable accident

(98)
COMMR. OF C. EX. (APPEALS), NAGPUR Versus CHANVIM ENGINEERING (I) PVT. LTD. 2008 (225) E.L.T. 131 (Tri.-Mumbai) -  Assessee took credit on goods on rejected goods got returned back – since the goods could not be reconditioned and were cleared as such as scrap without any manufacturing process the assessee was required to reverse the entire credit taken by them as per Rule 16(2) CCR – there is merits in the Revenue’s contention that when goods have been cleared “as such” as scrap, assessee are required to reverse the credit taken by them on retuned goods – Bona fide mistake – penalty set aside.

 

(99) 
BHORUKA GASES LTD. Versus COMMISSIONER OF C. EX., BANGALORE-I 2008 (224) E.L.T. 577 (Tri.-Bang.)  - Whether the rental charges collected from customers on cylinders used for supply of their excisable goods (Industrial Gases & Medical grade Oxygen) is includable in the AV of goods or not - excise is a levy on manufacture & this holds goods even after amendment of Sec. 4 w.e.f.1-7-2000 - rental charges are entirely different & what is sold by appellant is only gas & not cylinder - every auxiliary activity of manufacturer is not liable for Excise duty & it cannot be includable in the AV of goods

 

(100)
GKN SINTER METALS LTD. Versus COMMISSIONER OF CENTRAL EXCISE, PUNE-I 2008 (224) E.L.T. 560 (Tri.-Mumbai)  -  Plastic crates, which were used in their factory premises for transportation, storing of raw materials & finished goods – SCN issued on ground that credit not admissible on plastic crates as these are not used in or in relation to manufacture of their final products – held that if manufacture of final product cannot take place without the process in question then that process is an integral part of the activity of manufacture of the final product hence credit cannot be denied on them

 

(101)
DALMIA CEMENTS (BHARAT) LTD. Versus COMMR. OF C. EX., TIRUCHIRAPALLI 2008 (224) E.L.T. 484 (Tri. - Chennai)  - Availed credit of duty paid on inputs & CG received for setting up of the power plant – power plant leased & received electricity at prescribed rates - There is no physical removal of CG or inputs from factory inasmuch as the power plant remained within the factory premises - Rule 11 CER which stipulates that removal of excisable goods from a factory must be made under an invoice is not applicable because plant remained captive(for mfg.cement)even after lease & impugned land was part of factory.

(102)
COMMISSIONER OF CENTRAL EXCISE, NAGPUR Versus RALLIS INDIA LTD. 2008 (224) E.L.T. 475 (Tri.-Mumbai)  -  Revenue submitted that waste and scrap of empty containers of aluminium/MS/Tins are as a result of manufacture by the respondent and hence, they would attract duty - aluminium/MS/Tins in which the pesticide is received by manufacturers(because of defectiveness) could not be treated to be a waste arising out of processing of the inputs for which credit has been taken - No duty leviable on impugned containers (in which goods were received back), which were cleared from factory as waste & scrap

 

(103)
NIKHIL FOOTWEARS LTD. Versus COMMISSIONER OF C. EX., ROHTAK 2008 (224) E.L.T. (Tri.-Del.) -  Failure to return back the inputs cleared for job work within 180 days under Rule 4(5) (a) of CCR - appellant is required to debit the duty if they fail to return back the job work material within the stipulated period - demand of duty on the inputs cleared for job work is upheld - shortage of inputs was detected during the stock verification - debited the duty immediately upon detection & before SCN – so penalty is set aside - manager not aware about shortages so penalty on him is set aside.

