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CWA FINAL, DEC 2008
Excise Questions
	1.
	(a) An assesssee cleared various manufactured final products during June, 2008. The duty payable for June, 2008 on his final products was as follows:
               BED = 2,00,000   EC= As applicable   SHEC = As applicable.

During the month, he received various inputs on which total duty paid by the supplier of inputs was as follows:

               BED= 50,000  EC = 1,000  SHEC = 500

ED paid on the capital goods received durig the month was as follows:-

               BED= 12,000  EC = 240   SHEC = 120

Service tax paid on the input service as follows:

               ST= 10,000  EC= 200  SHEC = 100

How much duty the assessee will be required to pay by GAR-7 Challan for the month of June, 2008 if the asssesssee has no opening balance in his PLA account? What is the last day of payment.

(10  Marks)
Statement Showing Computation Of Credit Available For Utilization

Opening Bal

Credit available for the month of June, 2008
Total credit available for the month of Dec, 2005

Inputs

Capital Goods

Input Service
Basic Excise Duty (BED)

Nil
50,000
6,000
10,000
66,000
Education Cess (EC)

Nil
  1,000
120      
200
   1,320
SHEC (EC)

NIl
     500
60
100
      660
Total Credit Available

67,980/-
Working Notes:

1. So far as availment of credit is concerned, credit in respect of inputs and capital goods is available immediately on the receipt thereof in the factory. But, Credit on capital goods is available to the extent of 50% of duty paid thereon (Rule 4(2) of Cenvat Credit Rules, 2004). Thus, for the month of June, 2008 credit of capital goods available for utilization shall be Rs 6,000 (BED), Rs 120 (EC) and Rs 60 (SHEC).
2. Credit of input service is available fully upon payment for the services. Hence, credit on input service has been taken in full.   

Statement Showing Utilization of Credit 

Credit available for utilization

Utilized Credit

Credit carry forward

Basic Excise Duty (BED)

66,000
66,000
Nil

Education Cess (EC)

  1,320
  1,320
Nil

SHEC

   660
   660
Nil

Working Notes:

1. Credit of Ed Cess can be utilized for payment of Ed Cess only. Ed Cess payable on final product is 2% of (2,00,000), i.e., Rs 4,000/-. Thus, credit of EC to the extent of Rs 1,000 can be utilized fully.

2. Credit of SHEC can be utilized for payment of SHEC only. Ed Cess payable on final product is 1% of (2,00,000), i.e., Rs 1,000/-. Thus, credit of SHEC to the extent of Rs 500 can be utilized fully.

3.     Credit of BED can be utilized for payment of any duty of excise (except for Health Cess). Thus, credit of BED can be utilized fully.

Statement Showing Computation of Amount payable through PLA 

Amount payable

Amount paid through Credit

Amount payable through PLA

Basic Excise Duty (BED)

2,00,000
66,000
1,34,000
Education Cess (EC)

      4,000
  1,320
      2,680
SHEC

      1,000
   660
      1,340
Total Amount Payable through PLA

1,38,020/-
(b) Explain the situations where the provisions of unjust enrichment u/s 11-B(2) of the CEA, 1944 will not apply and the applicant will be entitled to the refund.

(6  Marks)
Non-Applicability of doctrine of unjust enrichment: The doctrine of unjust enrichment necessitates credit of duty refundable to the Consumer Welfare Fund. Sec 11-B, however, provides the following situations where this doctrine is not-applicable :

1) Refund of Unspent advance deposit lying in the balance in PLA;

2) Refund of Cenvat Credit;

3) Refund on account of excisable goods exported out of India, or excisable material used in manufacture  of goods which are exported out of India;

4) Duty of excise paid and borne by the manufacturer;

5) Duty of excise paid and borne by the buyer;

6) Duty of excise borne by any other notified class of person.



	2.
	Write short notes on any four of the following

(a) Classification of excisable goods when they are prima facie classifiable into two or more headings

(b) Payment of duty under protest under Central Excise Law

(4*4= 16  Marks)
(a) Rule 3 of GIR contains the provisions relating to classification of goods when they are prima facie classifiable into 2 or more headings. It provides that where goods prima facie classifiable under two headings, following shall be done consecutively:

(b) Heading providing specific description shall be preferred over heading giving general description;

(c) Mixtures, composite goods consisting of different materials or made up of different components or goods put up in a set shall be classified as that material part which is provides essential character

(d) Where classification can’t be decided with reference to (a) or (b), heading occurring last in the numerical order shall be preferred.

(b) Duty paid under Protest: Sometimes, manufacturer faces disputes with regard to the rate or valuation of the final product. The rate or assessable value acceptable to the assessee is not acceptable to the department and matter reaches to the appellate forum which will takes its own due course of time for reaching at any final decision. Pending the appeal, he can’t keep his clearances in abeyance as he will loose the customers in that situation. The Department will not allow the assessee to affect clearance unless the assessment is as per the rate or value acceptable to the Department. At the same time, assessee is not willing to make payment as per rates or value acceptable to the Department. In such an eventuality, the assessee is allowed to pay duty considering rate or value acceptable to the department, subject to the understanding that the final duty liability shall be that as decided by the appellate forum subsequently. The payment of duty so made is known as “Duty Payment under Protest”. 
The procedure for that is as stated below:   

· Where an assessee desires to pay duty under protest, he shall deliver to the jurisdictional CEO a letter to this effect and give grounds for, payment of the duty under protest. [This is called “Lodging of Protest”]

· On receipt of the said letter, the CEO shall give an acknowledgement to it. [The acknowledgement so given be the proof that the assessee has paid the duty under protest from the day on which the letter of protest was delivered to the proper officer.

· The assessee shall also put the words “Duty paid under protest” on all copies of the excise invoices and excise returns. [This is only to indicate that he is dis-agreeable to the payment of duty and that he is keeping his claim for refund alive or in other words indicating his right of contest and of refund]

· The assessee shall file the appeal against the order which necessitated him to pay the duty under protest and till the order of appellate authority is delivered, he can continue to pay the duty under protest.

· On the resolve of dispute in favour of assessee, he shall file refund claim in terms of Sec 11B.


Customs Questions

	1.
	(Good)
The assessee M ltd entered into a JV with a foreign collaborator N for promotion and selling antennas, accessories and other communication equipments. The agreement between them indicates that N owned majority of equity shares in M ltd. Technical services were provided by N to M Ltd for various functions that were carried out in respect of manufacture of antenna system in India, for which technical service fee was paid to N by M ltd. Based on the above facts, the department opined that both M ltd and N were related persons and that the technical fee paid by M ltd was includible in the AV of imported COMPONENTS in terms of Customs Valuation Rules. Decide referring to decided case law.

(6 Marks)

 As per the facts of the case, M ltd has imported certain components into India. The said components have been purchased from N which owned a majority stake in M Ltd. The said imported components will be used by M ltd for manufacture of antenna system in India. Regarding their manufacturing activity, technical service/consultancy will also be provided by N for which M Ltd will by paying a certain fees to them. Department is of the opinion that this technical fee shall be added to the AV of imported components as Rule 10(1)(c) provides for addition of addition of “royalties and license fees” in valuation of imported goods. Further, Department is of the view that the M ltd and N are related person so declared transaction as such is not acceptable. 
    The issues for consideration before us are following:

a) Whether the technical fee paid for manufacture of antenna system in India shall be added in valuation of imported components?
b) Whether M Ltd and N are related person in terms of Rule 2 of CVR, 2007?

These identical issues arose for consideration of SC in case of PRODELIN INDIA (P) LTD. On identical facts, SC held that :

a) The technical fee was paid by the assessee to foreign supplier company for the assistance rendered in India by the latter for the design and assembly of antenna systems. The Revenue sought to include the amount in the assessable value of the components/parts imported by the assessee from the US company, under Rule 10(1)(c) of the CVR on the ground that the technical assistance provided by the supplier company in the form of design, drawing etc. [for the assembly of antenna systems] to the assessee had a relation to the imported goods. But this is not true since the technical assistance was not related to the imported goods but only to the post-importation activity of assembly of antenna systems in India. Accordingly, the technical fee not includible in the assessable value of the imported goods. The technical fee was paid to supplier company by the assessee in respect of the various jobs which the US company was to perform in respect of the assembly of antenna systems in India. The Customs authorities could not add the technical know-how fee relating to a post-importation activity, to the AV of the imported goods.
b) Further, so far question of their being “related persons” is concerned, then it shall be noted that Rule 2(3) of CVR provides for acceptance of TV even in case of transaction between related person so long relationship has not influenced the price. Nowhere, it is provided expressly or implied that technical fee become includible if parties are related. Thus, unless payment of technical fee is having effect of lowering down of price of imported component, TV of imported component cannot be rejected even if transaction is between related party.
In nutshell, technical fee is not includible in AV of imported components.


	2.
	Write short notes on any four of the following

(a) DEPB Scheme

(b) Distinction between “Identical Goods” and “Similar goods” with reference to Customs Valuation Rules, 2007

(c) “Rectification of mistakes” under Customs Act;

 (4*4= 16  Marks)
(a)  DEPB Scheme:  (exclusive question for CWA Final only)
  DEPB is abbreviation of Duty Entitlement Pass Book. Just like duty drawback scheme, this scheme is also an export promotion scheme. however, this scheme is a kind of “duty remission scheme (wherein levy of duty is remitted)” in contradiction of “duty drawback scheme (wherein duty is first charged and then refunded)”. Salient aspect related to this scheme have been discussed below:
i) Under this scheme, DEPB Credit Entitlement is given to an exporter. This credit is given  at the time of export at an ad-valorem rate notified by DGFT, in relation to FOB value of the export product. The credit entitlement is given by way of issuing DEPB Scrip to the exporter. This credit can be later on utilized for payment of customs duty (BCD/CVD/Spl CVD) on subsequent imports. This credit can be utilized for payment of customs duty on any product in India (without the necessity of any co-relation between the export product and the import goods, i.e. it is not necessary to import only the relevant inputs corresponding to the export product.). 
ii) The Credit earned under DEPB scheme can be transferred to another person (meaning thereby DEPB Scrip is saleable). However, in that event, transferee shall import the goods from the same port from where exports were made.
iii) DEPB scheme is not in addition to Duty Drawback Scheme. Rather, it is an alternative to Duty Drawback Scheme. Thus, no duty drawback is allowed on exports made under DEPB Scheme.
(b)  “Identical goods” have been defined in Rule 2 of CV(DVIG)R, 2007 to mean imported goods fulfilling 3 conditions:

i) Goods shall be same in all respects (including physical characteristics, quality & reputation) to the goods being valued. However, minor differences in appearances may be ignored.

ii) The “country of origin (the country of production/manufacture)” shall be same as of goods being valued.
iii) The manufacturer shall also be same. However, in case goods of same manufacturer are not available, then goods of different manufacturer may be considered.
   “Similar goods” have also been defined in Rule 2 of  CV(DVIG)R, 2007. For being similar goods also, goods shall be imported goods with same country of origin and same or different producer or manufacturer. However, for being similar goods, the goods need not be same in all respect. The only requirement is that they should have like characteristics and component materials which enable them to perform the same functions and to be commercially interchangeable with the goods being valued. While deciding commercial interchangeability, due regard shall be given to the quality aspect, reputation and existence of trade mark.

(d) Rectification of mistakes : Sec 129-B of the Customs Act, 1962 contains provisions relating to “rectification of mistakes apparent from record” by the CESTAT (the Appellate Tribunal). The following points shall be taken note of in this regard:
1)  Rectification is possible only in respect of those mistakes which are apparent from record of assesse. Mistakes apparent from record are those mistakes which are glaring, one on which on two arguments are possible.

2) Rectification shall be done by CESTAT within 6 months from date of original order.
3) Such rectification shall be done either on the request of the CCE or assesee. CESTAT can do rectification suo-moto also.

4) A rectification order shall be passed when making rectification.
5) Where rectification has the effect of increasing duty liability or reducing refund, then before making rectification order, an opportunity of being heard shall be given to the assessee.


