THE INSTITUTE OF COST AND WORKS

ACCOUNTANTS OF INDIA

Supplement to Direct Taxation

Applicable for the Assessment Year 2007-08 for June 2007 and December 2007 Examination.

Major Amendments made by:

· The Finance Act, 2006 
· The Taxation Laws (amendment) Act, 2006 
Amendments relating to Rate of Income Tax for the Assessment Year 2007-08.

A. No Change in the  tax rates 

Definition relating Amendments
1. Extention of definition of Income u/s 2(24)(iia) 
                With effect from assessment year 2007-08, voluntary contribution received by non-profit seeking university or other educational institution referred to in section 10(23C)(iiiad)(the annual receipts of which do not exceed Rs. 1 crore) or by any non-profit hospital or other institution referred to in section 10(23C)(iiiae)(the annual receipts of which do not exceed Rs. 1 crore) shall also be deemed to be income of such institutions.

                  The above amendment has been made consequent to the introduction of new section viz section 115BBC relating to taxation of certain anonymous donations.

2.      Profit or gain of co-operative banks included in the definition of income [ Section 2(24)] [w.e.f assessment year 2007-2008]

A new sub-clause (viia) has been inserted in section 2(24) to provide that the profits and gains of any business (including providing credit facilities) carried on by a co-operative society with its members shall be treated as income.

The above sub-clause has been inserted to provide that even if the co-operative bank is earning profit or gains from its members only, such profits shall be included in the meaning of income and taxable. It shall not be treated as income of mutual character.

The above amendment had been made as the income of a co-operative bank shall now not be eligible for deduction u/s 80P.

3.  Definition of infrastructure capital company, infrastructure capital fund and infrastructure facility shifted from section 10(23G) to section 2 [ Section 2(26A) and 2(26B)]. [w.e.f assessment year 2006-2007]
  Under the existing provision of Income-tax Act, infrastructure capital company and infrastructure capital fund have been defined in clause (23G) of section 10. Further, this definition is also with reference to sections 80-IA and 80IB. The definitions of infrastructure capital company and infrastructure capital fund existing in section 10(23G) have been used in the Income-tax Act in various other provisions. Since section 10(23G) has been omitted from the Income-tax Act, section 2 has been amended so as to provide for a general definition of infrastructure capital company and infrastructure capital fund.

(1)    “Infrastructure capital company” means such company which makes 
investments by way of acquiring shares or providing long-term finance to any enterprise or undertaking wholly engaged in the business referred to in sub-section (4) of section 80 –IA or sub-section (1) of section 80-IAB or an undertaking developing and building a housing project referred to in sub-section (10) of section 80- IB or a project for constructing a hospital with at least one hundred beds for patients.[ Section 2(26A)].       

(2)    “Infrastructure capital fund” means such fund operating under a trust 

      deed registered under the provisions of the Registration Act, 1908 

established to raise monies by the trustees for investment by way of acquiring shares or providing long-term finance to any enterprise or undertaking wholly engaged in the business referred to in sub-section (4) of section 80-IA or sub-section (1) of section 80- IAB or an undertaking developing and building a housing project referred to in sub-section (10) of section 80-IB or a project for constructing a hotel of not less than three star category as classified by the Central Government or a project for constructing a hospital with at least one hundred beds for patients. [ Section 2(26B)].

4.   Amendment in the definition of “ rate or rates in force” [Section 2 (37A)][w.e.f. 01.06.2006]    

A new section 90A has been inserted to provide that any specified association, notified by the Central Government may enter into an agreement relating to double taxation relief, etc. with any specified association outside India.

Consequential amendment has been made in section 2(37A) to provide for a reference to the new section 90A.Hence, for the purposes of TDS under section 195, the rates shall be the rates of income-tax specified in the Finance Act or the rates specified in the agreement entered into under section 90 or 90A.

5. Powers of the Tax Recovery Officer widened [ Section 2(44)]

Besides the powers already given to the TRO, he shall also exercise or perform such powers and functions which are conferred on, or assigned to, an Assessing Officer under this Act and which may be prescribed.

6.       Explanation to section 2(48) omitted [w.e.f assessment year 2006-07]

Consequent to the definition of “infrastructure capital company” and “infrastructure capital fund” given in section 2(26A) and 2(26B), the meaning given to them in the Explanation to section 2(48) has been omitted. 


AMENDMENTS  RELATING TO EXEMPETD INCOME U/S 10 TO 14.
1.                      Exemption of income-tax on rentals on lease of 

aircraft/aircraft engine extended till 31ST MARCH, 2007 [section 10(15A)] and income-tax  borne by Indian airline  companies [section 10(6BB)].

Presently, lease rentals for an aircraft/aircraft engine. Paid to Government of foreign state or a foreign enterprise are exempt from tax if:

              - The lease rentals are paid by an Indian company engaged in the business of operation of aircraft, and

             - The lease rentals are paid under an agreement entered into before 1-4-  2006.   

 The above exemption will now also apply to agreements entered into  before 1-4-2007.

Consequently, income-tax borne by an Indian company on payments made to a Government  of foreign state or a foreign enterprise for lease of aircraft/aircraft engine is exempt from tax if:




-The agreement is entered into after 31-3-2006; and 




-The agreement is approved by the Government.

The above exemption will now apply to agreements entered into after 31-3-2007.

2.  EXEMPTION OF CONSTIUENCY ALLOWANCE RECEIVED BY MEMBERS OF STATE LEGISLATURE [SECTION 10(17)] [W.e.f. ASSESSMENT YEAR 2007-2008]  

Currently all allowances (other than daily allowances) received by any person by reason of membership of any state legislature are exempt up to Rs.2,000 p.m. Now, any constituency allowance received by such a person shall be exempt without any monetary limit.

3.  EXEMPTION FO ANY INCOME OF NORTH-EASTERN DEVELOPMENT FINANCE CORPORATION LIMITED [Section 10(23BBF)]

Income of North-Eastern Development Finance Corporation Ltd,. being a company formed and registered under the Companies Act, 1956 shall be exempt to certain extent and the balance total income shall be taxable.

4. CHANGES RELATING TO SECTION 10(23C)

 (A) Notifications to be issued or approval to be granted and rejection of application to be done within 12 months: Where an application for issuing of notification is made on or after the date on which the Taxation Laws (Amendment) Bill, 2006 receives the assent of the president, every notification under sub-clause (iv) or sub-clause (v) of section 10(23) shall be issued or approval under sub-clause (vi) or sub-clause (via) of section 10(23) shall be granted or an order rejecting the application shall be passed within the period of twelve months from the end of the month in which such application was received.

(B) Exemption notification issued before the date on which the Taxation Laws (Amendment ) Bill, 2006 receives the assent the president to have effect for maximum three years: where the exemption is granted by way of notification issued under section 10(23C)(iv) or 10(23C)(v) by the Central Government before the date on which the Taxation Laws (Amendment) Bill, 2006 receives the ascent of president, it shall, at one time , have effect for such  assessment year or years, not exceeding three assessment years.

(C) Audit of accounts made compulsory: Where the total income, of the fund or trust or institution or any university or other educational institution  or any hospital or other medical institution referred to in sub-clause (iv) or sub-clause(vi) or sub-clause (via), without giving effect to the provisions of the said sub-clauses, exceeds the maximum amount which is not chargeable to tax in any previous year, such trust or institutions or any university or other educational institution or any hospital or other medical institution shall get its accounts audited in respect of that year by  a chartered accountant.

5.               TIME LIMIT PROVIDED FOR APPLICATINON FOR GRANT OF  EXEMPTION OR CONTINUANCE OF EXEMPTION FOR CERTAIN      CHARITABLE AND RELIGIOUS TRUSTS AND INSTITUTIONS AND CERTAIN EDUCATIONAL AND MEDICAL INSTITUTIONS [12th Proviso to  section 10(23C)] [W.e.f. 1-6-2006].


-Under the existing provisions contained in sub-clauses (iv), (v), (vi) and (via) of clause (23C) of section 10, there is no time limit for any university or other educational institution  or any hospital or other institution, or any fund or trust or institution specified therein to make an application for issue of notification/grant of  approval or continuance thereof.

            -A new proviso to section 10(23) has been inserted so as to provide a time limit for the purposes of making an application under the above said sub-clauses. Such application for grant of exemption or continuance thereof under any of these sub-clauses shall have to be filed at any time during the financial year immediately preceding the assessment year from which such exemption is sought. 

            -Such application cannot be made for any earlier period. The amendment shall apply only in respect of applications which are made on or after 1-6-2006.

6.               Anonymous donation shall be included in the total  income of trust/institution covered u/s 10(23C) (iiiad), (iiiae), (iv), and (via) [13th proviso to section 10(23C)] [W.e.f.   assessment year 2007-08]

     -As anonymous donation received by the above trust/institution shall now be taxable under section 115BBC. A proviso has been inserted to section 10(23C) to provide that any anonymous donation referred to in section 115BBC on which thx is payable in accordance with the provisions of the said section shall be included in the total income.

 7.      Removal of exemption for certain income of investor protection Fund [section10(23EA)] [W.e.f. assessment year 2007-08]

          - Under the existing provisions contained in section 10(23EA), any income of a notified investor protection fund set up by recognized stock exchanges in India, either jointly or separately, is exempt from tax.

             -The exemption has now been restricted to income by way of contributions received from stock exchanges and the members thereof. Their income from investment of such contributions shall now  become taxable.

8.    removal of exemption of income from investment in infrastructure and other projects   [ Section 10(23G)] [W.e.f. assessment year 2007-08:                                                                         

        -Under the existing provisions contained in section 10(23G), any income by way of dividends, interest or long-term capital gains of an infrastructure capital fund or an infrastructure capital company or a cooperative bank from investment made on or after 1-6-1998 by way of shares or long-term finance in approved eligible businesses is exempt. Eligible businesses include infrastructure projects, developers of special Economic Zones, hotel projects of not less than three star category, hospital projects with at least one hundred beds for patients and certain housing projects.
     - This exemption will not be allowable from assessment year 2007-08 in respect of such income earned from existing as future investments.

9.                Long-term capital gain u/s 10(38) although exempt but shall be included in computing the book profit u/s 115JB [proviso to section 10(38)] [W.e.f. assessment year  2007-08]


-Although, the long-term capital gain from the sale of equity shares or unit of an equity oriented fund is exempt u/s. 10(38) but a proviso has been inserted to section 10(38) to provide that the income by way of long-term capital gain earned by a company shall be taken into account in computing the book profit under section 115JB and income-tax payable under that section.

    Further, the meaning of the equity oriented fund mentioned in the Explanation to section 10(38), in clause (i), has been amended W.e.f. 1-6-2006 so that equity oriented fund shall mean a fund where the investible funds are invested by way of equity shares in domestic companies to the extent of more than 65% (instead of  50%) of the total proceeds of such fund.

10.            Exemption of specified income of certain bodies or authorities [ section 10(42)] [W.r.e.f. assessment year 2006-07]

     - A new clause (42) to section 10 has been inserted w.e.f. assessment year 2006-07 to provide that:

     any specified income arising to body or authority which-

      (a) has been established or constituted or appointed under a treaty or an agreement entered into by the Central Government with two or more countries or a convention signed by the Central Government;

      (b) is established or constituted or appointed not for the purposes of profit;

      (c) is notified by the Central government in the Official Gazette for the purpose of this clause shall be exempt.

11.            Benefit of deduction u/s 10B not to be allowed where return is not filed within the specified time limit [4th  proviso to section 10B] [W.r.e.f. assessment year 2006-07]

   - A proviso has been inserted to section 10B to provide that no deduction under section 10B shall be allowed to an assessee who does not furnish a return of his income on or before the due date specified under section 139(1).

     - Similar provisions have been provided for disallowing the deduction under section 80-1A or 80-1AB or section 80-1B or 80-1C by inserting a new section viz. section 80AC.

12.            Limit for audit of charitable institutions rationalized [Section 12A]

        - Trusts and institutions covered under sections 11 and 12 to get their accounts audited only when their total income, before giving effect to the provisions of sections 11 and 12,exceeds Rs.1,00,000 (prior to this it was Rs. 50,000).

Changes relating to income of charitable institutions.

1.                    Anonymous donations to form part of income of trust [section 13 ] [W.e.f.  assessment 2007-08]

      -As per the new section 115BBC, anonymous donation shall now be taxable at the maximum marginal rate of 30%. Consequently, a new sub-section (7) has been inserted in section 13 to provide that nothing contained in section 11 or section 12 shall operate so as to exclude from the total income of the previous year of the person in receipt thereof, any anonymous donation referred to in the new section 115BBC on which tax is payable in accordance with the provisions of that section. In other words anonymous donation shall not be excluded from the total income of the assessee.

Changes relating to allocation of expenditure in relation to exempt income .
       Method for allocating expenditure in relation to exempt income [Section 14A]  [W.e.f. assessment year 2007-08].

       - Under the existing provisions of section 14A, it has been provided that for the purposes of computing the total income, no deduction shall be allowed in respect of expenditure incurred by the assessee in relation to income which does not form part of the total income under the Income-tax Act. However, the existing provisions of section 14A  do not provide the method of computing the expenditure incurred in relation to income which does not form part of the total income. Consequently, there is considerable dispute between the tax payers and the Department on the method of determining such  expenditure.

       - In view or the above, a new sub-section(2) has been inserted in section 14A so as to provide that it would be mandatory for Assessing Officer to determine the amount of expenditure incurred in relation to such income which does not form part of the total income in accordance with such method as may be prescribed. However, the Assessing Officer shall be required to adopt the prescribed method if, having regard to the accounts of the assessee, he is not satisfied with the correctness of the claim of the assessee in respect of expenditure in relation to income which does not form part of the total income.

 Further, sub-section (3) has also been inserted to section 14A to provide that provisions of sub-section (2) shall also apply in relation to a case where an assessee claims that no expenditure has been incurred by him in relation to income which does not form part of the total income.

Changes under the head “Salaries”
  Exempt perquisites [Section 17(2)(iii) and (iv)][W.e.f. assessment year 2007-08]

Currently the following medical insurance premium payments made under a scheme approved by the Government are not treated as taxable perquisites:

-         Premium paid by an employer for its employees or reimbursed by an employer to its employees for an insurance scheme framed by the GIC.

-         Reimbursement of premium paid by an employee under a scheme of any other insurer approved by the IRDA.

Now, all medical insurance payments made under a scheme framed by the GIC or any other insurer approved by the Central Government or Insurance Regulatory and Development Authority, whether paid directly or reimbursed to the employees, shall not be treated as a taxable perquisite.

Changes under the head “Profit and Gains of Business or Profession”
A)                Amendment of Section 35(1)(ii):
For claiming weighted deduction of 125% for donation to scientific research Association, University, College or other institutions approval of Central Government is required by way of notification.

B)                 Amendment of Section 35(1)(iii):
Similar approval is required to avail 125% deduction for Donation to the Institution for conducting Social or Statistical research.

Note:  1. Donation to the above  institution shall not be denied if approval  subsequently withdrawn.

           2. Effect of notification issued by Central Government after the Taxation laws (amendment)          Act. Comes into effect.

C)          The deduction u/s 35(2AA) shall not be withdrawn if subsequently the granted approval is withdrawn.

D)   Similar deduction u/s 35AC or u/s 35CCA shall not be withdrawn if later  the approval of the Institution is withdrawn.

E)   Medi -claim Scheme may be approved by Central Government or IRDA u/s36(1) (ib) 


The deduction of the amount of any premium paid by Cheque  by the employer to keep in force an insurance on the health of its employees under a scheme framed by any other insurer and approved by the IRDA.

    F)
Definition of infrastructure facility for the purpose of Section 36(1)(viii) w.e.f. Assessment year 2007-08.

As per above section a deduction 40% of profit is allowed in respect of special reserve created by financial corporation engaged in long-term financing for the development of infrastructure facility in India.

With omission of Sec. 10(23G) infrastructure facility means:

-         The facility as defined u/s 80-1A(4)(i) or any other public facility of similar nature.

-         An undertaking referred to Section 80-1A(4)(ii) or (iii)or(iv).

-         An undertaking referred to Section 80-1B(10)

The new definition does not refer to a hotel project or hospital project and to a SEZ as was the case u/s 10(23G).

G)    Deduction of taxes paid on income earned outside India not allowable to compute business income (w. r.e. from Assessment year 2006-07)
not allowed as deduction u/s 40(a)(ii) in the computation of income. However such tax paid outside India is eligible for credit against tax payable in India on the global income of the person u/s 90 and u/s 91 


.

H)    Reference to the definition of ‘derivatives’ sec. 43(5) (w.r.e.f. assessment year 2006-07)

Under the existing provisions of clause (5) of section 43, an eligible transaction in respect of trading in derivatives carried out in a recognized stock exchange is not deemed to be a speculative transaction. The definition of derivatives was earlier referred to, in clause (aa) of section 2 of the Securities Contracts (Regulation) Act. 1956. Through an amendment made in January, 2005 to the Securities Contracts (Regulation) Act, 1956, the said clause (aa) has been re-lettered as clause (ac). Accordingly, the reference to the definition of the term ‘derivative’ has been re-lettered in clause (5) in section 43.

K)
Disallowance of interest not actually paid but converted into loan / borrowing  section 43B (w.r.e.f. assessment year 1989 – 90/ 1997-98):

Presently, payment of interest on any loan/borrowing from a public financial institution, state financial corporation or state industrial development corporation and interest on any loan/advance from a scheduled bank is allowed as deduction from business income, when such interest is actually paid. Explanation 3C and 3D are being inserted by the Finance Act, 2006 to section43B to provide that where such interest is converted into a loan, borrowing or advance and is not paid, interest so converted will not be treated as having been actually paid, and accordingly, will not be allowed as a deduction from business income.

The amendment relating to interest on loan/borrowing from public financial institution, state financial corporations or state industrial development corporations will take effect retrospectively from assessment year 1989-90 and the amendment relating to interest on loan/advance from a schedule bank will take effect retrospectively from assessment year 1997-98.

Changes relating to Capital Gain
A)    Exemption of long-term capital gains on investment in specified bonds Section 54EC (w.r.e.f. assessment year 2006-07):


Capital gains arising from the transfer of a long-term capital asset are exempt from tax if the gains are invested in specified assets. Presently, the specified assets include bonds issued by National Bank for Agricultural and Rural Development (NABARD), National Highway Authority of India(NHAI), Rural Electrification Corporation Limited(RECL), National Housing Bank(NHB), and Small Industries Development Bank of India (SIDBI).

Now, benefit of the exemption will be available only if the gains are invested in bonds of NHAI and RECL that are issued on or after 01-04-2006. This amendment will take effect retrospectively from assessment year 2006-07.


There seems to be an unintended anomaly in as much as the amendment is effective from assessment year 2006-07 and consequently may result in denial of benefits even to investments already made. Further, under the new provision, only bonds issued on or after 01-04-2006 by NHAI and RECL qualify for the exemption and not bonds issued prior to that date.

B)     Withdrawal of exemption under section 54ED (w.e.f. assessment year 2007-08):

The existing provisions of section 54ED provide that the capital gains arising from transfer of long-term capital asset, being listed securities or units of a mutual fund or of the Unit Trust of India shall be exempt from tax, to the extent such gains are invested in equity shares forming part of an eligible issue of capital, made by a public company, and offered for subscription to the public.


The benefit of exemption under this section is being withdrawn w.e.f. assessment year 2007-08 as long-term capital gain from such shares/units is fully exempt under section 10(38) and short-term capital gain from such shares/unit is taxable at a special rate of 10%.



Changes relating to Income from other Sources

Amendment in provisions relating to gifts from unrelated persons u/s 56(2)(vi).


Now gift received from one or more unrelated person during the previous year shall be included in the income if the aggregate of the gifts received exceeds Rs. 50,000.


Besides gifts received from local authorities, charitable and religious institution registered u/s 12AA and charitable trusts or institution covered u/s 10(23C) shall be exempt.

CHANGES IN THE PROVISIONS RELATING TO DEDUCTION ALLOWABLE UNDER CHAPTER VIA FROM GROSS TOTAL INCOME.

1.   Benefits of certain deductions not to be allowed in cases where return is not filed within the specified time limit [section 80AC]  [W.r.e.f. assessment year 2006-07].

           In computing total income for the Assessment year 2006-07 onwards any deduction admissible u/s 80-IA, 80-IAB or 80-IB or 80-IC and to enjoy such deduction assessee should furnish its return before due date u/s 139(1).

2.  Extending benefits of section 80C to fixed deposits for not less than 5 years in scheduled banks [W.e.f. assessment year 2007-08].

         Section 80C(2), provides that the amount paid or deposited in the previous year in schemes specified in clause (i) to clause (xx) is eligible for deduction under the said section. To provide a level playing field amongst banks and other institutions like insurance companies, mutual funds, etc. a new clause (xxi) has been inserted in sub-section (2) of section 80C so as to provide that investment in a term deposit-

            (a) for fixed period of not less than 5 years with a scheduled bank; and 

            (b) which is in accordance with a scheme framed and notified by the 

                 Central Government in Official Gazette for the purposes of this 

                 clause,

 shall also be eligible for deduction under this section.

Note:

      “Scheduled bank” means the State Bank of India constituted under the State Bank of India Act, 1955, or a subsidiary bank as defined in the State Bank of India (Subsidiary Banks) Act, 1959, or a corresponding new bank constituted under section 3 of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970, or under section 3 of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1980, or any other bank, being a bank included in the Second Schedule to the Reserve Bank of India Act, 1934.

3.  Deduction for certain investments in mutual funds [section 80C (2) (xi), (xiii) and (xiv)] [W.e.f. assessment year 2007-08]

Presently, it is provided that certain specified investments, are eligible for deduction under section 80C provided they are made in notified mutual funds. A deduction will now be allowed even for specified investments made in mutual funds registered under SEBI, that are referred  to in section 10(23D).

4.Deduction for contribution to pension funds [section 80CCC][ W.e.f. assessment year 2007-08].

Presently a deduction up to Rs, 10,000 is available for contributions to specified pension funds. This limit is now enhanced to Rs. 1,00,000. However, as per section 80CCE the aggregate deduction under sections 80C, 80CCC and 80CCD will be subject to the overall limit of Rs.1,00,000.                                

5.  Extension of tax benefits to Industrial Parks [Section 80-IA(4)(iii)] [W.e.f. assessment year 2007-08]

      Section 80-IA of the Income-tax Act provides for deduction in respect of profits and gains from industrial undertakings or enterprises engaged in infrastructure development, etc. Clause (iii) of sub-section (4) of the said section provides that an undertaking which develops, develops and operates or maintains and operates an industrial park or special economic zone notified by the Central Government in accordance with the scheme framed and notified by it for the period beginning from 1-4-1997 and ending on 31-3-2006,is eligible for deduction under the said section.

                  To continue attracting investment to industrial parks, clause (iii) of sub-section (4) of section 80-IA has been amended to extend the time limit from 31-3-2006 to 31-3-2009.

6. Extension of tax benefits to the Power Sector [ Section 80-IA(4)(iv)] [W.e.f. assessment year 2007-08].

      Section 80-IA of the Income Tax Act provides for deductions in respect of profits and gains from industrial undertakings or enterprises engaged in infrastructure development etc. clause (iv) of sub-section (4) of the said section provides that an undertaking which:

          (a) is set up in India for generation or generation and distribution of   power, if it begins to       generate power during the period beginning from   1-4-1993 and ending on 31-3-2006;

       (b) starts transmission or distribution by laying a network of new  transmission or 

         distribution lines during the period beginning from  1-4-1999 and ending on 31-3-2006;

            (c) undertakes substantial renovation and modernisation of the existing network of transmission or distribution lines at any time during  the period beginning from 1st April, 2004 and ending on 31st March, 2006,

is eligible for deduction under the said section.

      Under the existing provisions, the deduction is not available to undertakings which start generation, or transmission or distribution by laying a network of new transmission or distribution lines after 31-3-2006, or undertake substantial renovation and moderation of the existing network of transmission or distribution lines after the said date. Sub-clauses (a), (b) and (c) of clause (iv) of sub-section (4) of section 80-IA have been amended to extend the time from 31-03-2006 to 31-03-2010.

7.   Withdrawal of tax benefits to certain co-operative banks (Section 80P) (w.e.f.  assessment year 2007-08) 


Presently, a deduction is available to profits and gains of co-operative societies engaged in the business of banking, cottage industry, marketing of agricultural produce of its members, etc. Now, this exemption shall not be available to co-operative banks other than primary agricultural credit society or a primary co-operative and rural development bank.

8. Deduction under section 80GGA shall not be withdrawn if the approval  granted to the institution covered under section 80GGA is subsequently  withdrawn.

Changes in the provision relating to double taxation relief 
1.  Provision relating to double taxation relief, etc. (section 90A inserted w.e.f.  01-06-2006)


A new section 90A has been inserted to provide that any specified association in India may enter into an agreement with any specified association in a specified territory outside India and the Central Government may, by notification in the Official Gazette, make the necessary provisions for adopting and implementing such agreement for grant of double taxation relief, for avoidance of double taxation, for exchange of information for the prevention of evasion or avoidance of income-tax or for recovery of income- tax. It is further provided that in relation to any assessee to whom the said agreement applies, the provisions of the Income-tax Act shall apply to the extent they are more beneficial to that assessee.


It is also provided that any term used but not defined in the Income- tax Act or in the agreement shall have the same meaning as assigned to it in the said notification, unless the context requires otherwise and it is not inconsistent with the provisions of the Income-tax Act or the said agreement. For this purpose, the ‘specified association’ and  ‘specified territory’ will be notified 

by the Central Government.


A consequential amendment has also been made to the definition of ‘rate or rates in force’ under section 2(37) so as to provide a reference to the proposed new section.

2.     Denial of tax holiday benefits on transfer pricing adjustment section 92C (w.e.f. assessment year 2007-08)


Presently, section 92C (relating to computation of Arm’s Length Price of international transactions) provides that in the event of recomputation of the arm’s length price by the Assessing Officer, the assessee is not eligible to the benefits of section 10A or section 10B in respect of the enhanced total income arising from such recomputation.


Now, the provisions of this section have been extended to section 10AA relating to taxation of newly established units in SEZ’s. i.e. a transfer pricing adjustment will not be eligible to the benefits of section 10AA.

Special rates of tax on Certain Income of Charitable Institutions.

Taxation of certain anonymous donations u/s 115BBC w.e.f. Assessment Year 2007 – 08.

  - Income of wholly or partly charitable or religious trust etc. is exempt subject to certain conditions:

Unaccounted contribution to those institutions by way of anonymous donation a new section 115BBC has been inserted so as to provide that any income by way of anonymous donation shall be included in the total income and taxable @ 30%.

Note :  

Anonymous donation means any voluntary contribution referred to sec 2(24)(iia).

Changes relating to MAT in case of company

                        The Companies which  declares dividend but do not pay tax, they are called ‘ZERO TAX COMPANY’. To bring them in the net of taxation a provision was  introduced during the assessment year 1996-97 which was named then 

‘MINIMUM ALTERNATIVE TAX’ (MAT). Under this provision two set of incomes are computed, namely :

         Total Income as per I.T. Rule.

         Book Profit u/s 115JB

Under above provision , if tax on Total Income as computed as per I.T Rule is less than 10% of Book Profit as computed u/s 115JB, then 10% of Book Profit will be actual tax liability subject to surcharge and Cess.

1.Rationalisation of provision relating to MAT w.e.f. Assessment Year 2007- 08.

-  Sec. 115JB has been amended to provide that if income tax payable as computed 

    as per I.T. Act for the Assessment Year 2007-08 is less than 10% of Book Profits 

    then such Book profit will become actual tax liability of that year.

The provision of computing book profit has been amended in the  following manner:

          - Long-Term Capital Gain exempted u/s 10(38) will be considered in 

             computing  Book Profit.


- Depreciation on account of revaluation of assets will not be considered.


- Any amount withdrawn from the revaluation reserve and credited to the 

             Profit & Loss Account will not be considered, to the extent it does not 

             exceed the amount of Depreciation on account of revaluation of assets.

2.Enhancing the period of MAT credit w.e.f. Assessment Year 2007-08.

To provide relief to assessees, being companies, who pay MAT u/s 115JB for any Assessment Year beginning on or after 01.04.2006, the provision of section 115JAA have been amended so as to provide that the amount of tax credit determined shall be allowed to be carried forward & set- off for seven years excluding the year of current assessment. However no interest shall be allowed on the amount of tax credit available u/s 115JAA.

E.g. Suppose net profit of a company for the Assessment Year 2007-08 is Rs. 3,50,000 after debiting the following transactions:


a) Provision for unascertained liability of Rs. 60,000.


b) Provision for losses of subsidiary company Rs. 40,000


c) Wealth tax paid Rs. 12,000

            d) Income tax paid Rs. 25,000


e) Depreciation Rs. 16,000


f) Agricultural expenses Rs. 8,000


Credit to the Profit & Loss Account:


- Long-Term Capital fain referred to sec. 10(38) RS. 45,000


- Amount withdrawn from reserve Rs.14,000


- Agricultural income Rs. 20,000


Additional information:


- Depreciation as per sec. 32 Rs. 10,000


- Depreciation on revaluation asset  Rs. 4,000.








For tax
    For Accounting








Purposes
   Purposes


Rs.
Rs.

Brought  forward loss of 2002-03
2,45,000                30,000



Unabsorbed Depreciation
   ------                    5,000


For tax purpose the company wants to claim deduction u/s 80-IB @ 30%.

Calculate tax liability of the company considering the provision of MAT for the Assessment Year 2007-08.

Solution.

To compute tax liability of the company we have to calculate two sets of income:


1) Book Profit u/s 115JB and 


2) Total Income as per I.T. Act.

Chart showing for Book Profit u/s 115JB for the Assessment Year 2007-08.

	Net Profit as per Profit & Loss Account

Add: Positive adjustments:                                                      Rs.


         i) Provision for unascertained liability                      60,000

        ii) Provision for losses of Subsidiary Company         40,000

       iii) Income Tax paid or payable                                   25,000

        iv) Depreciation to be treated separately                    16,000

         v) Section 10 related expenses                                     8,000

              (i.e. expenses related to agricultural income)                                    _______

Less: Credit items to the Profit & Loss Account and further    

adjustments:

i) Depreciation on u/s 32                                          10,000

ii) Exempted income                                                 20,000

     (i.e. agricultural income)

iii) Amount withdrawn from reserve                        14,000

iv) Brought forward loss or Unabsorbed 

      depreciation whichever is less as per financial

      accounts                                                               5,000               

                                                                                  _____ 

                                                              BOOK PROFIT
	Amount

        Rs.

 3,50,000

 1,49,000

     49,000

________

  4,50,000

=======


Computation of total income as per I.T. Act for the Assessment Year 2007-08.

	Net Profit as per Profit & Loss Account

Add: Items disallowed:

         i) Provision for unascertained liability  

        ii) Provision for losses of Subsidiary Company         

       iii) Income Tax paid or payable                                   

        iv) Depreciation to be treated separately                    

         v) Section 10 related expenses                                     

              (i.e. agricultural income)    

        vi) Wealth Tax        

Less: Credit items and other adjustments

        i) Depreciation u/s 32

       ii) Agricultural Income

       iii) Long-Term Capital Gain u/s 10(38)

Less: Brought forward Business Loss

                                                      Business Income

 Long-Term Capital Gain u/s 10(38)

 Agricultural Income u/s 10(1)

                                                     Gross Total Income

Less: Deduction u/s 80-IB @30% of Rs. 91,000

                                                    Taxable Income
	Amount 

         Rs.

   60,000

   40,000

   25,000

   16,000

     8,000

   12,000

_______

   10,000

   20,000

   45,000

_______
	Amount

          Rs.

  3,50,000

   1,61,000

________

   5,11,000

      75,000

________

      43,600

   2,45,000

________

      91,000

    Exempt

    Exempt

_________

      91,000

      27,300

_________

      63,700


Computation of Tax under normal provision

	Tax on net income @ 30% on Rs. 63,700

Add: Surcharge @ 10%

Add: Education Cess @ 2%
	Amount 

      Rs.

  19,110

    1,911

________

   21,021

        420

________

   21,441

=======




Computation of tax under section 115JB

	10% of Book Profit

 (i.e. 4,50,000 X 10%)

Add: Surcharge @ 10%

Add: Education Cess @ 2%
	Amount 

      Rs.

   45,000

     4,500

________

   49,500

        990

________

    50,490

=======




Actual tax liability is Rs. 50,490

Available tax credit in respect of MAT 

  ( Rs. 50,490 – Rs. 21,441) = Rs. 29,049

for seven years without any interest.

3.   Exemption from income distribution tax extended to close-ended equity oriented mutual funds section 115R (w.e.f. 01-06-2006)


Currently, income distribution tax is not payable in respect of income distributions by open-ended equity mutual funds. With effect from 01.06.2006, this exemption shall be applicable to all equity oriented mutual funds ( i.e. close-ended funds will also be exempt).


Further, the definition of equity-oriented fund given in section 115T has been amended to man such fund where the investible funds are invested in equity shares of domestic companies to the extent of more than 65% of its total proceeds as against the earlier 50%.

Changes in the provisions relating to Fringe Benefit Tax

Rationalising the provisions of Fringe Benefit Tax section 115WB and 115WC (w.e.f.  assessment year 2007-08)


The following changes have been made in the provision of fringe benefit tax:


(i) Contributions by the employer to an approved super annuation fund up to Rs. 1,00,000 per employee will be exempt from levy of FBT.

(ii) Fringe benefit on account of tour and traveling (including foreign travel) will now be valued at the rate of 5% for all employers instead        of 20%.

(iii) Fringe benefit for the hospitality will now be valued at the rate of 5% for airline and shipping companies ( presently applicable to employers engaged in the hotel business).

(iv)  Fringe benefit for use of hotel, boarding and lodging facilities will now be valued at the rate of 5% for airline and shipping companies( presently applicable to employers engaged in the business of 

     production or manufacture of pharmaceuticals and computer software).


(v) The following expenses will now be excluded from ‘sale promotion and publicity’ and will not be subject to FBT:


- expenditure on distribution of free samples of medicines or of medical equipment to doctors; and 


-  payments to any person of repute for promoting the business of the   employer.

(vi)  Presently, as per section 115WB(3) perquisites on which tax is paid or   payable by an employee are excluded from levy of FBT. The exclusion  has been extended to free or subsidized transport or any allowance provided by the employer for journeys by the employees from their residence to the place of work or vice versa.

Changes in the provisions relating to income tax authorities, return of income, PAN and procedure of assessment

1.      Clarification regarding the powers of the Board to issue directions  regarding the power and function of the Income –tax authorities ( W.r.e.f.  assessment year 1988-89)


Section 120 relates to the jurisdiction of income-tax authorities. The existing provisions contained in sub-section (1) of the said section, provide that the income-tax authorities shall exercise all or any of the powers and perform all or any of the functions conferred on or, assigned to, such authorities in accordance with directions issued by the Board for the exercise of such powers and functions by all or any of those authorities.


With a view to clarify the intention of the legislature an Explanation to sub-section (1) of the said section has been inserted so as to provide that any income-tax authority, being an authority higher in rank, may exercise the powers and perform the functions of the income-tax authority lower in rank, if it is so directed by the Board under the said section. It has also been provided that any such direction issued shall be deemed to be a direction issued by the Board under the said sub-section(1)

2.    Omission of the one-by-six scheme (w.e.f. assessment year 2006-07)


Under the existing provisions of the proviso to sub-section(1) of section 139 it has been provided that a person fulfilling any of the six expenditure/asset criteria listed therein, shall be required to furnish his return of income even his /her total income does not exceed the maximum amount not chargeable to tax.


The said proviso has been omitted so as to provide that no return shall be required to be furnished under the proviso for assessment year 2006-07 and subsequent years.

3.    Modification of the return form (w.e.f. 01-06-2006)

 (A) Amendments regarding defective return – Under the existing provisions contained in sub-clause (i) of Clause (c) of Explanation to sub-section (9) of section 139, where the return of income is not accompanied by the proof of tax, if any, claimed to have been deducted at source, the return of income is regarded defective. The return of income is not regarded defective if the certificate under section 203 is not furnished by the deductor to the deductee and such certificate is produced within a period of two years specified under sub-section (14) of section 155. This clause has been amended so as to include collection of tax at source and provide that return of income if not accompanied by proof of tax, if any, claimed to have been collected at source shall  be regarded as defective. It is further provided that return of income shall not be regarded as defective if the certificate under section 206C is not furnished by the Collector to the Collectee and such certificate is produced within a period of two years specified under sub-section (14) of section 155.

          This amendment will take effect from 01-04-2007 and will, accordingly, apply in relation to the assessment year 2007-2008 and subsequent years.

(B) CBDT has powers to dispense with the conditions mentioned in section 139(9):
The existing provisions of sub-section(9) of section 139 provide that where the Assessing Officer considers that the return of income filed by an assessee is defective, he may intimate the assessee and give him an opportunity to rectify the same within fifteen days. The Explanation to the said sub-section provides that a return of income shall be regarded as defective unless, the conditions specified in clauses (a) to (f) of the Explanation to the said sub-section are fulfilled.

A proviso in the Explanation to the sub-section (9) has been inserted so as to confer power upon the Central Board of Direct Taxes to dispense with any of the conditions specified in clauses (a) to (f) of the Explanation to the said sub-section, in respect of a class or classes of persons. It has also been provided that the Board shall have the power to frame rules so as to include any of the conditions specified in clauses (a) to (f) of the Explanation in the forms of return of income prescribed under sub-section(1) and sub-section (6) of section 139.

3.  Prescribing new class of persons for allotment of PAN and suo-moto allotment of PAN section 139A (w.e.f. 01.06.2006)


The existing provisions of sub-sections(1) and (1A) of section 139A provide for class of persons who are required to have a Permanent Account Number:


A new sub-section (1B) has been inserted so as to provide that for the purpose of collecting any information which may be useful for or relevant to the purposes of this Act, the Central Government may by way of notification specify any class or classes of persons, and such persons shall within  the prescribed time apply to the Assessing Officer for allotment of a permanent account number.


Using the existing provisions contained in sub-section (2) of the said section, the Assessing Officer may also allot to any other person by whom tax is payable, a permanent account number.


The said sub-section has been amended so as to provide that the Assessing Officer may, having regard to the nature of transactions as may be specified by the rules made by the Central Board of Direct Taxes, also allot a permanent account number to any other person (whether any tax is payable by him or not), in accordance with the procedure as may be specified by such rules.

4.  Quoting of PAN compulsory in quarterly return [section 139A(5B) and (5D)]


Every person deducting/collecting tax at source will be mandatorily required to quote the PAN of the person from whose income-tax has been deducted or on whose income, tax has been collected, in all the quarterly returns.

5.  New Scheme to facilitate submission of returns through Tax Return Preparers section 139B (w.e.f. 01-06-2006)


W.e.f. 01.06.2006 a new section 139B have been inserted in the Act so as to provide that for the purpose of enabling any specified class or classes of persons to prepare and furnish returns of income, the Board may, by way of notification, frame a scheme providing that such persons may furnish their returns of income through a Tax Return Preparer authorised to act as such under the scheme. This scheme is not applicable for a company or a person who is required to undergo a ‘tax audit’ or ‘audit under any other law’.


It has been further provided that the scheme framed under the said section shall specify the manner in which the Tax Return Preparer shall assist the persons furnishing the return of income, and shall also affix his signature on such return.


It has also been provided that a Tax Return Preparer may be an individual other than a person referred to in clause (ii) or Clause (iii) or Clause(iv) of Sub-section (2) of section 288 or an employee of the specified class or classes of persons, who has been authorised to act as a Tax Return Preparer under the proposed Scheme. In other words the following persons are not authorised to Act as Tax Return Preparer


- any officer of a scheduled bank in which the assessee maintains a current                   account or has regular dealings.


- a legal practitioner; or 


- a chartered accountant.


The scheme notified under the said section shall provide the manner in which a Tax Return Preparer shall be authorised, the educational and other qualifications to be processed and the training a and other conditions required to be fulfilled, by a person to act  as a Tax Return Preparer, the code of conduct for the Tax Return Preparer, the duties and obligations of the Tax Return Preparer, the manner in which the authorization may be withdrawn, and any other matter which is required to be or may be specified.

6.   Filing of return by educational and medical institutes whose gross receipts do not exceed Rs. 1 crore made mandatory section 139(4C). 

7.    Scientific research institutions, universities or educational institutes carrying on scientific research/social or statistical research are required to  file return of income. Section 139(4D).
8.     MAT credit and Double Taxation Relief to be deducted while computing  self-assessment tax section 140A (w.e.f. assessment year 2007-08)


For the purpose of calculation of tax and interest payable on self- assessment under section 140A, in addition to credit for TDS/TCS and advance tax paid the credit shall be allowed for the following also:

               (i) any relief of tax or deduction of tax claimed under section 90 or section 

                   91 on account of tax paid in a country outside India;


(ii) any relief of tax claimed under section 90A on account of tax paid in 

                     any specified territory outside India referred to in that section; and 


(iii) any tax credit claimed to be set off in accordance with the provisions 

                      of section 115JAA.

9.     Clarificatory amendment regarding the time limit for issue of notice under  Section 142

The existing provisions contained in section 142(1)(i), inter alia, provide that for the purposes of making assessment in a case where a person has not made a return of his income within the time specified under sub-section (1) of section 139, the Assessing Officer may serve a notice under the said sub-section on such person requiring him to furnish the return of his income in the prescribed form and manner.


Clause(i) of sub-section(1) has been amended so as to provide that in a case where a person has not made a return of his income before the end of the        relevant assessment year, the Assessing Officer may serve a notice after the end of the relevant assessment year under said sub-section requiring such person to furnish his return of income.


This amendment will take effect from assessment year 2006-2007.

              The Income Tax Tribunal in the case Motorola Inc. V DCIT (2005) 95 ITD 269(Del)(SB) had held that such notice could not be issued after the end of the relevant assessment year.


To nullify this judgment, a proviso to the said clause (i) has also been inserted so as to provide that where any notice has been served on or after 1st April, 1990 under section 142(1)(i) after the end of the relevant assessment year to any person who has not made a return of his income before the end of the relevant assessment year, such notice shall be deemed to be a notice served in accordance with the provisions of the aforesaid sub-section(1).


This amendment will take effect retrospectively from 01-04-1990.

10.    The time limit for issue of notice under sub-section (2) of section 143 for the purposes of making assessment or reassessment under section 147.

Under the existing provisions of section 148(1), it has been provided that before making any assessment, reassessment or re-computation under section 147, the Assessing Officer shall serve a notice under section 148, on the assessee, requiring him to furnish his return of income and the provisions of the Act shall apply as if the return furnished in response to such notice were a return required to be furnished under section 139.


A proviso to sub-section (1) has been inserted so as to provide that where a return has been furnished during the period from 01-10-1991 to 30-09-2005 in response to a notice served under section 148 and , subsequently a notice has been served under sub-section (2) of section 143 after the expiry of twelve months specified in the proviso to sub-section (2) of section 143  as it stood immediately 

before the amendment of said sub-section by the Finance Act, 2002, but before the expiry of the time limit for making the assessment, reassessment or recomputation as specified in sub-section (2) of section 153, such notice shall be deemed to be valid notice.


Another proviso in the said sub-section has been inserted so as to provide that where a return has been furnished during the period from 01-10-1991 to 30-09-2005 in response to a notice served under section 148  and, subsequently a notice has been served under clause (ii) of sub-section(2) of section 143 after the expiry of twelve months specified in the proviso to clause (ii) of sub-section (2) of section 143,but before the expiry of the time limit for making the assessment, reassessment or recomputation as specified in sub-section(2) of section 153, such notice shall be deemed to be valid notice,


These amendments will take effect retrospectively from the 01-10-1991.


An Explanation in sub-section (1) has also been inserted so as to clarity that the provisions of the newly inserted first proviso or the second proviso shall not apply in relation to any return which has been furnished on or after 01-10-2005 in response to a notice served under sub-section (1) of section 148.


This amendment will take effect retrospectively from 01-10-2005.

11.    Reduction of the time limits provided for completion of assessment and reassessment section 153 and 153B (w.e.f. 01-06-2006)

The existing provisions of section 153 provide the time limit for completion of assessments and reassessments. Section 153B of the Income- Tax Act provides the time limit for completion of assessment in cases where search has been initiated under section 132 or books of account, other documents or any assets have been requisitioned under section 132A. The existing provisions of section 17A of the Wealth-Tax Act provide the time limit for completion of assessments and reassessments of the net wealth.


The time limits specified for completion of assessments and re-assessments in sections 153, 153B of the Income – Tax Act, and in section 17A of the Wealth –Tax Act has been reduced by three months in all such cases so that the demand raised during a financial year could be collected in same year, As such the time limit for completion of assessment under section 143 or section 144 for assessment year 2004-05 shall be 31-12-2006 instead of 31-03-2007. Similarly, time limit for re-assessment under section 147 has been reduced from 12 months to 9 months from the end of the year in which the notice was served under section 148.


The time limit for completion of assessment of search cases specified under section 153B shall also stand reduced to 21 months instead of 24 months.

12.  Payment received in convertible foreign exchange after the expiry of time  prescribed under section 10B/10BA shall be eligible for rectification   section 155(11A)

The meaning of rent has been changed for the purpose of TDS under section 194(1). Hence, rent will include hiring of machinery, plant, equipment furniture and fittings besides land and building, whether let separately or jointly section 194-I


Tax to be deducted on royalty and on sum referred to in clause (va) of section 28 if each of such amount exceeds Rs. 20,000 section 194J

Changes in the provisions relating to deduction and collection of tax at source

1.      Deferment of dematerialization of TDS and TCS certificates section 203(3) and 206C(5) (W.r.e.f. assessment year 2006-07)


The Finance Act, 2006 has deferred the commencement of dematerialization provisions by two years and made such provisions applicable for taxes deducted or paid [sub-section (3) of section 203] or collected [ First proviso  to sub-section (5) of section 206C] on or after 01-04-2008. Hence certificate under section 203(3) and TCS certificates under section 206(5) shall have to be issued is physical form for deduction / collection made upto 31-03-2008. Thus, credit of tax paid under section 199 shall be allowed on the production of certificates of TDS/ TCS till 31-03-2008.

2. Payment of interest for TDS or TCS default before furnishing TDS or TCS quarterly statements and deeming the person who fails to collect or pay the tax collected at source as an assessee in default [Section 201(1A), 206C(6A) and 206C(7)] (w.e.f. 01-06-2006)


Under the provisions of sub-section (1A) of section 201, if any person responsible for deduction of tax at source does not deduct the whole or any part of the tax or after deducting fails to pay the tax as required under the Income-Tax Act, such person is held liable to pay simple interest at twelve per cent per annum on the amount of such tax from the date on which such tax is actually paid. Similar provisions exist in respect of tax collection at source under sub-section(7) of section 206C.


In order to mandate payment of interest on self- assessment basis, the Finance Act, 2006 has amended sub section (1A) of section 201 so as to provide that the person, the principal officer and the company referred to in sub-section (1) of the aforesaid section and liable to pay interest under the said sub-section (1A)  shall pay such interest before furnishing the quarterly statement for each quarter in accordance with the provisions of sub-section (3) of section 200.


On similar lines sub-section (7) of section 206C has been amended so as to provide that the person responsible for collection of tax and liable to pay interest under the said sub-section (7) shall pay such interest before furnishing the quarterly statement for each quarter in accordance with the provisions of sub-section (3) of that section.


A new sub-section (6A) in section 206C has been inserted to provide that any person responsible for collecting tax shall be deemed to be an assessee in default if such person does not collect the whole or any part of the tax or fails to pay such tax after having collected the tax.


This amendment will take effect from 01-04-2007 and will, accordingly, apply in relation to the assessment year 2007-2008 and subsequent years.

3.   TAN/TDCAN to be quoted on all quarterly statements of TDS/ TCS section 203A(ba) (w.e.f. 01-06-2006)]

A new clause (ba) has been inserted in section 203A to provide that TAN/TDCAN shall have to be quoted in all the quarterly statements prepared and delivered or caused to be delivered in accordance with the provisions of sub-section (3) of section 200 or sub-section(3) of section 206C.

4.     No statement of tax deducted / collected to be filed by the prescribed authority till 31-03-2008 (Section 203AA)

Existing provisions of section 203AA provide that the prescribed income-tax authority shall have to furnish prescribed statement of tax deducted and collected at source after the end of each year beginning on or after 01-04-2005. This requirement of furnishing the statement shall now be applicable from 01-04-2008 instead of 01-04-2005.

5.    Doing away with furnishing of annual TDS and TCS returns [Section 206 and 206C(5A)]

Under the existing provision of section 206(1) and section 206C(5A), any person responsible for deducting or collecting tax under the Income-Tax Act is required to prepare and deliver to the prescribed income-tax authority an annual return of tax deducted or collected at source.


A system of quarterly statements of TDS and TCS has been introduced for the taxes deducted or collected on or after 01-04-2005 under the provisions of sub-section (3) of section 200 and those of sub-section (3) of section 206C. With the introduction of quarterly statements, the requirement of furnishing annual TDS and TCS returns has become redundant. The requirement of furnishing of the annual return of tax deducted or collected at source in respect of taxes deducted or collected on or after 01-04-2005 has been done away with.

6.        Penalty for failure to file quarterly return not to exceed the tax deductible or collectible section 272A(2)(k)

Since furnishing of quarterly statements will fully replace the annual returns, as a consequence, penal provisions for failure to furnish quarterly statements have been aligned to failure to furnish annual returns and it is provided that the penalty leviable for failure to deliver the statements under, clause (k) of sub-section (2) of section 272A shall not exceed the amount of tax deductible or collectible, as the case may be.

7.       Penalty for false quoting of TAN [section 272BB(1A) inserted w.e.f. 01-06- 2006]

A new sub-(1A) in section 272BB has been inserted so as to provide that, if a person who is required to quote his ‘tax deduction account number’ or ‘tax collection account number’ or ‘ tax deduction and collection account number’ in the challans, certificates, statements or other documents referred to in sub-section (2) of section 203A,quotes a number which is false and which he either knows or believes to be false or does not believe to be true, such person shall pay by way of penalty a sum of Rs. 10,000.


Further, under the existing provisions contained in sub-section (2), no penalty can be imposed unless the person concerned has been given a reasonable opportunity of being heard.


Sub-Section (2) has been amended so as to include a reference of sub-section (1A) therein for the purpose of giving an opportunity of being heard to the person on whom the penalty is to be imposed under the said sub-section (1A).

8.  Penalty for failure to collect tax at source (section 271CA inserted w.e.f. assessment year 2007-08)

No penalty is so far specified under the Income-Tax Act for failure to collect tax at source, Subsequent to expansion of the provisions of tax collection at source, Board has been receiving information from various quarters that in a number of cases collection of tax was not being made by the person responsible for collecting tax.


Therefore, a new section 271CA has been inserted so as to provide for imposition of penalty on any person who is responsible for collecting tax and who has failed to collect tax at source in accordance with the provisions of Chapter XVII-BB of the Act, such penalty is proposed to be a sum equal to the amount of tax which he failed to collect at source. The order of penalty is proposed to be made an appeal able order under section 246A. It is further proposed through an amendment to section 273B that no penalty shall be imposed if the concerned person proves that there was a reasonable cause for his failure.


Consequently, penalty under section 271CA shall be appeal able to the Commissioner (Appeal) under section 246A.

9.     Order of imposing or enhancing penalty under newly inserted sub-section(1A) of section 275 shall be appeal able section 246A.

10.    Penalty order already passed to be revised to give effect to orders of appeallate authorities section 271CA. 

CHANGES IN THE PROVISIONS RELATING TO COMPUTATION OF INTERESTS

1.       Credit for payment of Minimum Alternate Tax (MAT) and tax paid in a country or specified territory outside India for the purposes of charge of interest under sections 234A, 234B and 234C (w.e.f. assessment year 2007- 08)


Under the existing provisions of sections 234A, 234B and 234C. the assessee is held liable to pay simple interest at the rate of one per cent for every month or part of a month for default in furnishing return of income, for default in payment of advance tax and for deferment of advance tax respectively. For the purposes of computing interest, credit for advance tax paid and tax deducted or collected at source is allowed. MAT credit under section 115JAA, relief of tax under section 90 and deduction from income-tax payable under section 91 are not taken into account while charging interest under the aforesaid sections. Under section 140A also interest is paid on shortfall of advance tax and for delay in furnishing return of income.


Representations have been received that the tax credit allowed under section 115JAA is no different from tax paid in advance and credit should be given against the tax liability, determined as a result of assessment, while calculating interest payable by the assessee under sections 234A, 234B and 234C. On similar grounds, credit for taxes paid in a country outside India has also been requested so that interest is not charged on an amount equivalent to taxes paid outside India.


The Finance Act, 2006 has provided for the deduction of the following taxes—


(a) tax credit allowed to be set off under section 115JAA from the tax on 

                     the total income; and


(b) the amount of relief of tax allowed under sections 90 and 90A and 

                     deduction from the Indian income-tax payable, allowed under section 

                     91, from the tax on the total income.


The credit for the above will also be allowed under section 140A for the purposes of calculation of tax and interest before furnishing the return of income.


It has been further provided that interest is to be charged on the amount of the tax on the total income as determined under sub-section (1) of section143, and where a regular assessment is made on the total income determined under the regular assessment.

Increase in the rates of Securities Transaction Tax
The rates of securities transaction tax have been enhanced as under w.e.f. 01-06-2006.

	                     Transaction
	   Existing Rate
	   Proposed Rate

	Delivery-based purchase of an equity share in a company or a unit of an equity oriented fund, entered in a recognised stock exchange, to be paid by the buyer
	0.1% on the value of transactions
	0.125% on the value of transactions

	Delivery-based sale of an equity share in a company or a unit of an equity oriented fund, entered in a recognised stock exchange, to be paid by the seller
	0.1% on the value of transactions
	0.125% on the value of transactions

	Non-delivery based sale of an equity share in a company or a unit of an equity oriented fund, entered in a recognised stock exchange to be paid by the seller
	0.02% on the value of transactions
	0.025% on the value of transactions

	Derivatives being option or future entered in a recognised stock exchange
	0.0133% on the value of transactions
	0.017% on the value of transactions

	Sale of units of an equity-oriented fund to the mutual fund
	0.2% on the value of transactions
	0.25% on the value of transactions


Tax to be rounded off to nearest Rs. 10 instead of Re. 1 (Sec 288B).

THE INSTITUTE OF COST AND WORKS ACCOUNTANTS OF INDIA

Supplement to Indirect Taxation

Applicable for the Assessment Year 2007-08 for June 2007 and December 2007 term of Examination.

Major Amendments made by:

· The Finance Act, 2006 
· The Taxation Laws (amendment) Act, 2006 

Amendments in Central Excise
Finance Act 2006

1. AED (GSI) fully exempted – Additional Excise duty (Goods of special Importance) has been fully exempted as per Notification No. 11/2006 CE dated 01.03.2006. These duties have been merged with BED. This may be to allow States to levy VAT on these “declared goods”. 

2. Special excise duty specified in second schedule exempted – All goods specified in second schedule to Central Excise Act have been exempted from duty leviable under second schedule. These have been merged with basic duty as per first Schedule to Central Excise Act [Notification No. 9/2006- CE dated 1-3-2006]. 
3. Small Scale Industry Exemption – The exemption continues without change. However, SSI exemption available to power driven pumps designed for handling water has been restricted only to those pumps, which conform to prescribed BIS Standards. This will be effective from 1.4.2006. The annexure to SSI exemption scheme under Notification No. 8/2003-CE has been redrafted without changing the coverage of the items. 
4. Clearance by EOU to DTA- Duty on clearances of goods to Domestic Tariff Area from Export Oriented units, Software Technology Parks, Electronic Hardware Technology Parks etc has been changed to 25% of (earlier it was 50%) Basic Custom Duty plus excise duty payable on like goods, vide Notification No.22/2006 CE dated 1.3.06. 
Example:

Assessable Value for customs- Rs. 10,000; Basic Custom Duty @ 15%; Excise Duty @16%. What is Total Duty Payable?

Solution:

Statement for calculating Total Duty Payable:

Basic Customs Duty Component on Clearance

From EOU is 15% of 25%
3.75%

Value for Levy of C.V.D                                                                  _______

(10,000+3.75% of Rs. 10,000)                                                    Rs.  10375


=====

C.V.D @ 16% on Rs. 10,375
Rs.
1660

Add: C.D Component on clearance
Rs.
0375__

                                        Total Duty Payable
Rs.
2035


=====

5. Amendments in Central Excise Act w.e.f 18.4.2006 

A. Transfer of excess amount of service tax collected –Section 12C of the Central Excise Act has been amended so as to enable credit of any excess amount collected as service tax by any person to the Consumer Welfare Fund. 

B. Advance Ruling Authority can decide upon excisability of a product – Section 23C of the Central Excise Act has been amended to explicitly confer the powers to decide the excisability of any product on the Advance Ruling Authority. 

Taxation Laws (Amendment) Act, 2006

1. Relief to wire drawing units – One important change made by Taxation Laws (Amendment) Act is to grant relief to wire drawing units who had paid excise duty during 29-5-2003 to 8-7-2004 and buyers who had purchased goods from such wire drawing units and had availed Cenvat credit. Hence rule 16 of Cenvat Credit Rules has been amended with retrospective effect by Taxation Laws (Amendment) Act, for the period 29-5-2003 to 9-7-2004, allowing Cenvat credit to wire drawing units who had cleared goods on payment of duty. It is also provided that buyers who had procured goods from such wire drawing units will be eligible for Cenvat credit of duty paid by such wire drawing units. 

2. Voluntary payment in case of show-cause notice alleging suppression of facts – Section 11A(1) of Central Excise Act provides that where any duty is short-levied or short paid or erroneously refunded, Central Excise Officer can raise a demand within five years from the relevant date. 
Similarly, section 28(1) of Customs Act provides that where any duty or interest is short-levied or short paid or erroneously refunded, Customs Officer can raise a demand within five years from the relevant date.

Section 11A(1A) of Central Excise Act and section 28(1A) of Customs Act [inserted by Taxation Laws (Amendment) Act] provides that even in cases 

where notice has been served on assessee under section 11A(1) of Central Excise Act (CEA) or section 28(1) of Customs Act, for short payment or non-payment of duty on account of fraud, collusion or willful mis-statement or suppression, the person to whom notice is served can pay full duty or in part as accepted to him within 30 days. In addition, he should pay interest payable under section 11AB of Central Excise Act or section 28AB of Customs Act, and penalty equal to 25% of excise duty specified in the notice or 25% of duty as acceptable to him.

Conclusion of proceedings if full amount plus interest and penalty paid – If the assessee makes full payment of tax demanded plus interest plus 25% amount as penalty, the proceedings in respect of such person and other persons to whom notices have been sent shall be deemed to be concluded[proviso to section 11A(2) of Central Excise Act and section 28(2) of Customs Act inserted by Taxation Laws (Amendment) Act].

Proceedings when part amount is paid – If the person pays only part amount 

plus interest plus penalty, proceedings will continue for determination of balance amount of  service tax and interest [second proviso to section 11A(2) of Central Excise Act and section 28(2) of Customs Act]. This proviso does not make reference to ‘penalty’. Hence, it can be argued that in such cases, penalty cannot be imposed in respect of the balance amount.

Though second proviso to section 11A(2) of Central Excise Act and section 28(2) of Customs Act makes provision for part payment, there is no similar provision in section 11AC of Central Excise Act and section 114A of Customs Act, which provides for mandatory penalty. However, as per general legal principles, a special provision prevails over a general provision. Hence, provisions of second proviso to section 11A(2) of Central Excise Act and section 28(2) of Customs Act, (which are special provisions) will prevail over section 11AC of Central Excise Act and section 114A of Customs Act, which are general provisions.

It may be noted that similar provisions have already been made in respect of service tax vide section 73(1A) and section 73(2) of Finance Act, 1994.

3.      Provisional attachment pending adjudication -  Section 11DDA of Central Excise Act and section 28BA of Customs Act[inserted by Taxation Laws(Amendment) Act] make provision for provisional attachment of property of a person to whom show-cause notice has been serviced under section 11A or 11D of Central Excise Act of section 28 or 28B of Customs Act, if the Central Excise Officer (or customs officer as the case may be) is of the opinion that it is necessary to do so, to protect interests of revenue. He can do so only with previous approval of Commissioner of Central Excise/Commissioner of Customs[section 11DDA(1) of Central Excise Act and section 28BA(1) of Customs Act, inserted by Taxation Laws (Amendment) Act].

Similar provision has been made in case of service tax under section 73C of Finance Act, 1994.

Attachment only in prescribed manner – The attachment can be done only in manner prescribed by rules made under section 142 of Customs Act, and only with previous written approval of Commissioner [ Section 142 of Customs Act are for recovery proceedings of duty payable to Government. Section 142(1)(b) and section 142(1)(c)(ii) of Customs Act have been made applicable to Central Excise vide Notification No. 68/63-CE dated 4.5.1963].

Attachment only during adjudication stage, not at appellate stage -  Provisional attachment of property can be made only when proceeding is pending under section 11A of Central Excise Act and section 28 of Customs Act(show-cause notice demanding duty) or section 11D of Central Excise Act and section 28B of Customs Act (show- cause notice for demanding amount collected representing it as duty in excess of the duty which was payable).

Once the adjucating authority passes an order, no proceedings remain pending under section 11A/11D of Central Excise Act or section 28/28B of Customs Act, even if appeal with Commissioner (Appeals) (under section 35 of Central Excise Act or section 128 of Customs Act) or appeal with Tribunal (under section 35B of Central Excise Act or section 129A of Customs Act) is pending, since none of these proceedings are under section 11A/11D of Central Excise Act or section 28/28B of Customs Act.

Period of attachment – The attachment will cease to have effect after six months from date of order of attachment[section 11DDA(2) of Central Excise Act and section 28BA(2) of Customs Act inserted by Taxation Laws (Amendment )Act]. This period can be extended with written permission of Chief Commissioner of Central Excise, but total period of extension cannot be more than two years.

If assessee has made application to Settlement Commission, that period will be excluded for purpose of calculating the time- limit of two years [second proviso to section 11DDA(2) of Central Excise Act and section 28BA(2) of Customs Act].

4.      Commissioners can ask any subordinate officer to file appeal- Present section 35E(2) of Central Excise Act and section 129D(2) of Customs Act, provides that Commissioner can direct the authority who had issued the adjudication order to file appeal (against his own order) with Commissioner (Appeals). The amendment made to this section by Taxation Laws (Amendment) Act, provides that Commissioner can direct any Central Excise Officer / Customs Officer subordinate to him to file departmental appeal with 

Commissioner (Appeals). This will simplify the work of filing departmental appeals with Commissioner (Appeals).

5.      Publication of name of defaulters -  Central Government can publish name and other particulars of a person in relation to any proceedings or prosecution under Central Excise Act, if in its opinion, it is in public interest to do so[section 37E(1) of Central Excise Act and section 154B(1) of Customs Act, inserted by Taxation Laws (Amendment) Act]. Name of directors, partners or managers or members of association can be published, if circumstances justify such publication [explanation  to section 37E(2) of Central Excise Act and section 154B(2) of Customs Act, inserted by Taxation Laws (Amendment) Act].

Publication relating to penalty imposed shall not be made if appeal is pending with Commissioner (appeals) or Tribunal [section 37E(2) of Central Excise Act and section 154B(2) of Customs Act, inserted by Taxation Laws (Amendment) Act].

Similar provision has been made in case of service tax under section 73D of Finance Act, 1994.

Valuation under Central Excise

1.      Cost of transportation for outward Journey and return of empty vehicles – If the manufacturer/transporter charges for transportation cost for outward journey upto point of delivery and return there from, cost of transportation of return journey of empty truck / vehicles will not be allowed as deduction as only cost of transportation from place of removal upto place of delivery is allowable as deduction as per Rule-5 of valuation rules – para 2(b) of CBE&C circular No. 643/34/2002-CX dated 01/07/2002.

                     In a further circular No 827/4/2006-CX  dated 12-4-2006, it is clarified that if the assessee is recovering an amount from buyer towards cost of return fare of the empty vehicle, the amount will not be available as a deduction the manufacturer / transporter should specifically mention in his invoice that the transportation charges do not include cost of transportation for the return journey of the empty track / vehicles. Otherwise, the deduction of transportation charges will not be admissible. 

2.      Job work valuation on material cost plus job charges not applicable if job work is done for related person -  In CCE v S Kumars Ltd. 2005 (190) ELT 145(SC), it has been held that the judgment of Ujagar Print applies only in cases where job work is done for an unrelated raw material supplier (termed as ‘merchant manufacturer’). If the raw material supplier and job worker are ‘related person’ as defined in section 4, then valuation will be on the basis of price at which the raw material supplier sells the goods to unrelated buyer.

Though the judgment is on the basis of old section 4 and previous valuation rules, the principle of the judgment should apply to new section 4 also. If the raw material supplier is only one of the buyers and job charges are same to the related as well as unrelated persons, valuation can be still on basis of raw material cost plus job charges even in case of supplies to related person. However, if almost all supplies by job worker are to the related person, then valuation will be on the basis of price at which goods are sold by the raw material supplier to independent buyer.

3.      Department cannot challenge MRP printed on package – In ITC Ltd. V CCE (2004) 171 ELT 433(SC), it has been held that excise officer cannot challenge or investigate into genuineness of MRP printed on package. He can only satisfy himself that there is declaration of MRP in prescribed form. If MRP printed narrows down seller’s margin, seller can ask for price reduction or desist from selling the product. 
4.      Valuation of Free samples – CBE&C, vide circular No. 813/10/2005-CX dated 25-4-2005 has clarified that in case of samples distributed free, valuation should be done on basis of rule 4 [Earlier, as per CBE&C circular dated 01-07-2002 valuation of free samples was required to be done on basis 11 along with rule 8 i.e. cost of production plus 10%] the revised circular seems to be legally correct, i.e. valuation should be on basis of value of identical goods cleared at or around the same.

Duty is payable on samples even if given free.

However, incase of new or improved products where price of similar goods not available  then valuation will be on the basis of cost of production plus 10%, in absence of any other mode available mode for valuation.

5.      Value of computer software not to be included in value of computer -  In CCE v Acer India Ltd.(2004) 172 ELT 289 (SC 3 member bench), it has been held that value of operating software is not includible in assessable value of computer, even if loaded on computer. Although computer may not be capable of effectively functioning unless loaded with software, same would not tantamount to bringing them within the purview of part of computer. Computer is complete without software. Computer and operating software are different marketable commodities. Operating software does not lose its characteristic as tangible goods even if preloaded on computer before clearing the same from factory.

6.      Rental charges from buyer for using cylinder is not includible in assessable value- In CCE v Bisleri International P Ltd. 2005 (186) ELT 257 (SC),it was held that rental charges for using container and interest charged for delayed return of container are not includible in assessable value of cold drink.

7.      Advance license surrendered in favour of seller is additional consideration and includible in value – In CCE v IFGL Refractories Ltd. 2005 (186) ELT 529 (SC), the seller had Advance License (now its ‘advance authorisation’ w.e.f. 1-4-2006). It was surrendered to enable the supplier-manufacturer to get Advance Intermediate License, due to which, the seller agreed to sell the goods at prices much lower than the prices quoted earlier. It was held that this is ‘additional consideration’ to assessee, since, in absence of such license, prices would have been higher. Hence, this is includible in assessable value. 

8.      Pre- Delivery Inspection (PDI) after sales service charges not includible if dealer incurs them out of his commission -  In Maruti Udyog Ltd. V CCE (2004) 170 ELT 245 (CESTAT), assessee was selling goods at net ex-factory price to dealers. Company had also fixed maximum price of re-sale to retail customers. The dealer was required to provide pre-delivery inspection (PDI) and after-sales service to vehicles. His commission included charges for PDI and after sale service. It was held that the PDI and after-sales service charges paid by buyer to dealer (as these are included in commission of seller) are not includible as these are not paid by buyer to the assessee or on behalf of assessee.

9.       Administrative charges collected from buyer and paid to government not includible in assessable value -  In CCE v Chhanta Sugar Co.Ltd 2004(163) ELT 369 (SC 3 member bench), assessee collected administrative charges from buyers for molasses sold as per State Government Act. The amount collected was paid over to Government. It was held that it is in nature of tax and hence not includible in assessable value.

CENVAT PROVISION

Inputs can be used outside the factory – In Vikram Cement v. CCE 2006 (194) ELT 3 (SC 3 member bench), it has been held that inputs need not be used within the factory. In this case, it was held that explosives used for blasting mines to produce limestone in manufacture of cement is eligible as ‘input’ even if mines are situated away from factory. 

In Vikram Cement v. CCE 2006 (197) ELT 145 (SC), it has been held that Cenvat credit is available only when mines are captive mines i.e. they constitute one integrated unit with main cement factory. Credit will not be available if the mine supplies to various cement factories of different assessees. 

Removal of capital goods after use – In Madura Coats P Ltd. v CCE 2005 (190) ELT 450 (CESTAT), it was held that rule 3(5) [that time it was rule 3(4)] applies only to capital goods removed as such. It does not apply to removal of capital goods after use. Hence, no duty is required to be paid when used machinery is sold. 

SSI EXEMPTION UNDER CENTRAL EXCISE

Small Scale Industry – The value of clearances in the preceeding financial year, for determining eligibility for the exemption, increased from Rs. 3 crore to Rs. 4 crore. Exemption scheme, which provided for a concessional rate of 60% of normal rate with Cenvat credit upto clearances of Rs. 1 crore (Notification No. 9/2003-CE), has been withdrawn. These changes have come effective from 1st April, 2005. SSI units whose turnover was Rs. 3.95 crores in 2004-05 will be eligible for SSI concession in 2005-06.

Declaration by SSI whose turnover exceeds Rs. 40 lakhs – SSI units whose turnover exceeds Rs. 40 lakhs per annum have to give a declaration in prescribed from [Presently, the limit was Rs. 90 lakhs].

SSI exemption not available even when buyer uses the goods captively and does not sale them – In Kohinoor Elastics P Ltd. v. CCE (2005) 7 SCC 528 = 188 ELT 3 (SC), it has been held that SSI exemption will not be available if goods are used for captive consumption [However, the matter has been referred to Constitution bench to decide whether Board circulars prevail over judgment of Supreme Court – Control Touch Electronics v. CCE 2005 (190) ELT 155 (SC 3 member bench)].

However, if the SSI manufacturers OE parts which are used in manufacture of final products, he will be entitled to SSI exemption as per para 4(a) of SSI exemption notification. He should follow procedure as prescribed in Central Excise (Removal at Concessional Rae of Duty for Manufacture of Excisable Goods) rules [earlier Chapter X procedure] while dispatching the goods to the large unit if his turnover exceeds Rs. 100 lakhs. If the turnover of such goods is less than Rs. 100 lakhs, the SSI manufacturer should only file a declaration that the specified goods shall be used as Original Equipment by the buyer.

SSI units manufacturing branded goods are in a big soup in view of recent decision of Supreme Court - SSI units are in big trouble, particularly those manufacturing goods where name of other person is put on the goods. So far, the Tribunal had consistently taken a view that mere writing words ‘in collaboration with’ or ‘marketed by’ or ‘putting group name’ does not make the goods ‘branded goods’ and SSI exemption will be available. All these decisions have now become of questionable validity after decision of Supreme Court in CCE v. Grasim Industries Ltd. 2005 (183) ELT 123 (SC 3 member bench). In this case, assessee was manufacturing cement. Following words were used on the bag. ‘Manufactured by Dharani Cements Ltd., a subsidiary of Grasim Industries Ltd’. It was held that this name indicated connection in course of trade between the product and ‘Grasim Industries Ltd’. which is a well known cement manufacturer, and the exemption available to small units will not be available. The only ray of hope is the following sentence in judgment, ‘No hard and fast rule can be laid down however it is possible that the words which merely indicate the party who is marketing the product may not be sufficient. As we re not dealing with such case we do not express any opinion on this aspect’.

However, now SSI units will have to be extremely careful while putting words like ‘in technical collaboration’ or name of group to which it belongs. Even putting name of marketing company should be avoided to be on safe side. 

CHANGES IN PROCEDURES UNDER CENTRAL EXCISE

Annual Financial Information Statement – Assessees paying duty of Rs. 1 crore or more per annum through PLA are required to submit Annual Financial Information Statement for each financial year by 30th November of succeeding year in prescribed form ER-4 [rule 12(2) of Central Excise Rules w.e.f. 1-11-2004].

Annual Information relating to Principal Inputs – Every assessee is required to submit Information relating to Principal Inputs every year before 30th April in form ER-5, to Superintendent of Central Excise. Return for 2004-05  was required to be submitted by 31-12-2004 [rule 9A(1) to Cenvat Credit Rules inserted w.e.f. 25-11-2004]. Any alternation in principal inputs is also required to be submitted to Superintendent of Central excise in form ER-5 within 15 days [rule 9A(2) to Cenvat Credit Rules inserted w.e.f. 25-11-2004]. Only assessees manufacturing goods under specified Tariff Heading are required to submit the return. The specified Tariff Heading are – 22, 28 to 30, 32, 34, 38 to 40, 48, 72 to 74, 76, 84, 85, 87, 90 and 94;54.02, 54.03, 55.01, 55.02, 55.03, 55.04. Even in case of assessees manufacturing those products, only assessees paying duty of Rs. 1 crore or more thought PLA (current account) are required to submit the return. 

Monthly return of receipt and consumption of each of principal inputs – Every assessee who is required to submit ER-5 is also required to submit monthly return of receipt and consumption of each of Principal Inputs in form Er-6 to Superintendent of Central Excise by tenth of following month [rule 94A(3) to Cenvat Credit Rules inserted w.e.f. 25-11-2004]. Only those assessees who are required to submit ER-5 return are required to submit ER-6 return. 

REFUNDS AND DEMANDS

Interest on interest if interest payment on delayed refund is not paid in time Often, department does not pay interest as required u/s 11BB of CEA, even if refund is delayed. Interest payment is delayed. 

In Sandvik Asia Ltd. v. CIT 2006 (196) ELT 257 (SC), it was held that if payment of interest is delayed, revenue must compensate assessee. This compensation includes interest on interest wrongfully withheld, irrespective of any statutory provision granting same [In this case, there was inordinate delay of 12 to 17 years in payment of interest on refund]- same view in CIT v. Narendra Doshi (2002) 122 Taxman 717 = 254 CTR 413 (SC 3 member bench).

Unjust enrichment applies to capital goods captively consumed -  In SRF Ltd. v. CC 2006 (193) ELT 186 (CESTAT 3 member bench) it has been held that doctrine of unjust enrichment applies to capital goods captively consumed [contrary decision in Grasim Industries v. CCE 2003 (157) ELT 123 (CESTAT) overruled].

Unjust enrichment provisions apply even when duty paid under protest and time limit of one year applies to purchaser – In CCE v. Allied Photographic 2004 (166) ELT 3 (SC 3 member bench), it was held as follows – (a) Even if duty is paid under protest, doctrine of unjust enrichment is applicable and assessee has to establish that he has not passed on burden to buyer (b) Once duty is paid under protest, time limit for filing refund claim is not applicable. Hover, this right is only to the manufacturer who has paid duty under protest, and not to the purchaser who purchases goods from manufacturer, even if manufacturer had paid duty under protest. The purchaser has to file refund claim within one year from date of purchase. 

No time limit for demand of duty in case of continuous obligations – In Bombay Hospital Trust v. CC 2005 (188) ELT 374 (CESTAT 5 member LB), appellant imported medical equipment at concessional rate of customs duty, subject to certain conditions to be fulfilled after their import. It was held that this is a case of continuous obligation and there is no time limit for raising demand in such case. It was also held that in such case demand is not u/s 28 of Customs Act (parallel section 11A of Central excise Act), but under charging section 12 of Customs Act (parallel section 3 of Central Excise Act) and the relevant exemption notification, even if no bond was executed at the time of import. 

If there were significant sales to unrelated buyers at same price at which goods were sold to related persons, that price could form basis of valuation-CCE v. Universal Luggage 2005 (190) ELT 3 (SC).

OTHER IMPORTANT CHANGES

Digital Central excise Tariff – The Central Excise Tariff (Amendment) Act, 2005 has been brought into effect from 28th February 2005. The new 8-digit tariff replaces the earlier 6-digit tariff. To ensure that the existing rates by notification are continued, and are not denied merely on the ground of charge in chapter, heading. Sub heading, 3 Notifications Nos. 5/2005-CE (NT) and 7/2005-CE (NT) all dated 24th February 2005 effective from 28.02.2005 have been issued in this regard. 

Unconditional exemption compulsory – Section 5A of the Central Excise Act, has been amended w.e.f. 13-5-2005 to provide that if any excisable good is exempted from duty of excise absolutely, the manufacturer of such goods will be bound to avail of the exemption. 

Advance ruling by joint venture – Section 23A of the Central Excise Act has been amended w.e.f. 13-5-2005, so as to allow an existing Joint Venture in India to avail of the benefit of Advance Ruling. The Central Govt. is now empowered to notify any class or category of persons as eligible for availing of the benefit of Advance Ruling. 

Settlement Commission can send back case to Tribunal – Section 32PA of the Central Excise Act, 1994 and section 127MA Old Customs Act have been amended w.e.f. 13-5-2005 to made a provision for sending back a case by the Settlement Commission to the Tribunal in the event of non-cooperation by the applicant. 

All Industry rate of duty drawback not applicable if major input is indigenous – In Rubfila International Ltd. v. CC 2005 (190) ELT 485 (CESTAT), it was held that if major input of an exporter (which constituted about 97% of total material cost) has not suffered any duty, drawback at all Industry Rate is not available.                          
Amendments in Customs Law
Finance Act 2006
1.      Peak rate of basic customs duty - Peak rate of basic customs duty rate on non-agricultural products has been reduced to 12.5% (from 15%) w.e.f. 1-3-2006. It was 15% w.e.f. 1-3-2005. Earlier, peak rate of basic customs duty was 20%, w.e.f  9-1-2004.

Special CVD [Additional duty of Customs u/s 3(5)] extended to all the goods – The 4% special CV duty, under section 3(5) of the Customs Tariff Act, 1975 was imposed last year only on ITA goods and their parts/components. This has been extended to all to all imports vide customs Notification No. 19/2006-Cus dated 1-2-2006.

            It will apply to both agricultural and industrial products. This additional duty will not be included in the assessable value for levy of Education Cess on imported goods. However, while calculating Special CVD, Education Cess of customs will be includible. Manufacturers will be able to take credit of this additional duty for payment of excise duty on their finished products. Some items have been exempted from this duty.

            Articles of Jewellery will, however, attract a lower rate of special CVD at 1%.

Statutory Changes in Customs Law -  Sections 23 and 68 of the Customs Act, 1962 have been amended w.e.f. 18-4-2006 to ensure that the provisions relating to relinquishment of title to imported goods is not available to the importer in case such goods are involved in any offence. These changes will be effective after Finance Bill, 2006 is passed and President’s assent is received.

Countervailing duty on subsidized goods -  If a country pays any subsidy (directly or indirectly) to its exporters for exporting goods to India, Central  Government can impose Countervailing duty upto the amount of such subsidy under section 9 of Customs Tariff Act. If the amount of subsidy cannot be ascertained, provisional duty can be collected and after final determination, difference may be refunded. Such imposition should be by way of a notification.

Anti-dumping duty – In Section 9A(1) of the Customs Tariff Act, 1975, the words ‘meant for consumption’ are being substituted by ‘destined for consumption’.

Taxation Laws (Amendment)Act, 2006

1.      Adjudication order if assessment done by customs officer at different rate -  An importer has to submit Bill of Entry u/s 46 of Customs Act, giving details of goods imported, including its value and classification of goods. Similarly, an exporter has to submit Shipping Bill or Bill of Export u/s 50 of Customs Act, giving details of goods being exported, including its value and classification of goods.

Assessment of Bill of Entry is appeal able order and appeal can be filed against assessment of Bill of Entry. However, the importer/exporter was handicapped, since no adjudication order is issued while enhancing/reducing the ‘value’ by Customs Officer. Hence, section 17(5) has been inserted by Taxation Laws (Amendment) Act providing that if assessment is done contrary to the claim of importer/exporter, the Customs Officer shall pass a speaking order within fifteen days from date of assessment of bill of entry or shipping bill, unless the importer/exporter confirms his acceptance of the assessment in writing.

2.      Interest in case of provisional assessment – Section 18 of Customs Act, 1962  provides that provisional assessment can be done in following cases : (a) when Customs Officer is satisfied that importer or exporter is unable to produce document or furnish information required for assessment (b) it is deemed necessary to carry out chemical or other tests of goods (c) when importer/exporter has produced all documents , but Customs Officer still deems it necessary to make further enquiry.

3.      Interest if differential duty payable -  Section 18(3) of Customs Act inserted by Taxation Laws (Amendment) Act, provides that if differential amount is found to be payable, it will be paid with interest rate prescribed under section 28AB of Customs Act, from the first day of the month in which duty is provisionally assessed till date of payment.

4.      Refund subject to unjust enrichment -  Section 18(5) of Customs Act inserted by Taxation Laws (Amendment) Act, provides that if any amount is found to be refundable, such refund will be subject to doctrine of unjust enrichment. Refund will be granted to importer/exporter only in following cases – 
         If Importer/exporter/buyer has not passed on incidence of the duty to another person.

         If Imports are made by individual  for his personal use.

         In case of Refund of export duty, if any, u/s 26 of Customs Act.

         In case of Duty drawback payable to exporter u/s 74 or 75 of Customs Act.

(This is similar to provisions under proviso  to section 27(2) of Customs Act in respect of refund of customs duty and interest.

5.      Interest if amount is refundable -  Section  18(4) of Customs Act inserted by Taxation Laws (Amendment) Act, provides that if any amount is refundable  after final assessment (subject to doctrine of unjust enrichment), interest will be payable if refund is not granted within 3 months. Interest will be at rates specified u/s 27A of Customs Act.

6.      Voluntary payment in case of show-cause notice alleging suppression of facts -  The provisions are similar to central excise  provisions discussed above and hence not repeated here.

7.      Provisional attachment pending adjudication -  The provisions are similar to central excise provisions discussed above and hence not repeated here.

8.      Enhancement of powers of summons and arrest -  Present section 104(1) of Customs Act empowers Customs Officer to arrest a person only when offence is punishable u/s 135 of Customs Act (evasion of customs duty or prohibitions).  These powers can now be exercised if an offence is punishable u/s 132 (false declaration, false documents), 133 (obstruction of officer of customs), 134 (refusal to be x-rayed), 135 (evasion of duty or prohibition) or 136 (offences by officers of customs) of Customs Act.

Section 108(1) of customs Act empowers Customs Officer to issue summons to persons to give attendance and produce documents in course of enquiry in connection with smuggling of goods. Now, he is empowered to issue summons in any enquiry the Gazetted Officer is making under Customs Act.

9.      Provisional release of seized goods and documents -  Presently, there is no provision for provisional release of seized goods. Hence, goods or vehicles lie in the custody of customs till adjucation is completed. By that time, usually, the goods become useless. Hence section 110A of Customs Act inserted by Taxation Laws (Amendment) Act, makes provision for provisional release of seized goods, documents or things to the owner, on execution of a bond with security and conditions as may be required by Commissioner of Customs.

10.   Penalty for False Statement and document -  Section 114AA of Customs Act inserted by Taxation Laws (Amendment)n Act provides for penalty where a person knowingly or intentionally makes, signs or uses any declaration, statement or document which is false or incorrect in any material particular. The statement or document may be made or signed or used in any transaction or business for purposes of Customs Act. In such cases, penalty up to five times the value of goods can be imposed.

11.  Show-cause notice for confiscation of goods - Section 124 of Customs Act provides for issue of show-cause notice if it is proposed to confiscate goods or  impose penalty. It is now provided that such notice can be issued only with  prior approval of officer of customs not below the rank of Deputy Commissioner of Customs, informing the person the grounds on which it is proposed to confiscate the goods or to impose a penalty. 

12.  Commissioner can ask any subordinate officer to file appeal - The provisions are similar to central excise provisions discussed above and hence  not repeated here. 
13.  Enhancement to period of imprisonment-section 132 of Customs Act provides for imprisonment and fine for knowingly making false declaration or  submitting false statement or document to customs. Section 133 of Customs Act  provides for imprisonment and fine for obstructing officer of customs in  exercise of any powers conferred of them. Presently, the sections provide for imprisonment up to six months. This period has been increased to two years by Taxation Laws (Amendment ) Act. 

14.   Publication of name of offenders -  The provisions are similar to central excise provisions discussed above and hence not repeated here.

15.  Safeguard duty when import from all developing country exceeds 9% - Proviso to section 8b(1) of Customs Tariff Act has been amended to provide that safeguard duty on imports from any developing country can be imposed only if imports from all developing countries taken together exceeds 9% of total imports of that Article in India. So far, imports from developing countries where imports is less than 3% was required to be ignored while calculating overall limit of 9% . Now, even such imports will have to be considered.

Important Judgements

1.      Taxable event in case of exports -  In UOI v Rajindra Dyeing and Printing Mills 2005 (180)  ELT 433 (SC), it has been held that export is complete when goods cross territorial waters of India. If ship sinks within territorial waters ,export is not complete and hence duty drawback is not payable. In CC vs. Sun Exports 35ELT 241=71 STC 149(sc), it was held that export is complete once the goods leave Indian waters and property passes to purchasers. Even if goods return due to Engine trouble, duty drawback is payable.

2.      Special CVD (Additional duty) of Customs –Sec 3(5) has been inserted in Customs Tariff Act, 1975 to provide for imposition of Additional Duty of Customs Act, 2005, w.e.f. 1-03-2005. This additional duty is being levied counter balance various internal taxes like Sales Tax and VAT levied on goods on their sales or purchase in India and hence can be termed as “Special CVD”.   The rate is 4%. Initially, this additional duty was charged w.e.f.1-03-2005 only   on imports of ITA (Information Technology Agreement ) bound items and on      specified inputs/raw materials, for manufacture of electronics/information   technology items, which are exempted from customs duty. Now the duty has been extended to almost all goods w.e.f.1-03-2006,except few  articles.

Manufacturers will be able to take credit of this additional duty for payment of excise duty on their finished products, but service providers are not eligible to avail Cenvat credit of this Special CVD.

           3.    Advance Ruling to existing Joint Ventures -   Sections 28E and 28H of the Customs Act, 1962 are amended w.e.f. 13-5-2005 to provide that advance ruling may also be sought in respect of determination of Rules of Origin of goods and matters relating thereto. An existing Joint Venture in India can now avail the benefit of Advance Ruling. The Central Government has been empowered to notify any class or category of persons as eligible for availing of the benefit of Advance Ruling.

CHANGES RELATING TO SERVICE TAX
Finance Act 2006

Subsequent to passing of Budget, Notification No. 15/2006-ST dated 25-4-2006 has been issued and provisions relating to new services and extension of existing services has been made effective from 1-5-2006.

Major changes have been summarized in MF(DR) letter No.334/4/2006-TRU, dated 28-2-2006 and No. B1/4/2006-TRU,dated 19-4-2006.

Increase in rate of service tax-  
The rate of service tax has been increased from 10% to 12%, by amendment to section 66 of Finance Act, 1994. The increase in service tax rate is effective from 18-4-2006. In addition, education Cess of 2% is payable, thus making total tax burden as 12.24%.

NEW SERVICES – 

 Service tax has been imposed on fifteen specified services w.e.f. 1-5-2006, on following services.

         Auctioneers’ service

         Automated Teller Machine (ATM) operations, maintenance or management.

         Credit card, debit card, charge card or other payment card related services. 

         International journey by air, other than in economy class.

         Public relation service.

         Internet telephony service.

         Recovery agent’s services.

         Registrar to an Issue Services.

         Sale of space or time for advertisement, other than in print media.

         Share Transfer Agent Services.

         Sponsorship services provided to any body corporate or firm

         Support Services of Business and Commerce.

         Transport of goods in containers by rail provided by any person other than Government railway.

         Transport of persons by cruise ship.

         Ship management service.

In case of sponsorship services, the service tax will, be payable by person receiving the services.

In case of Transport of goods in containers by rail provided by any person other than Government railway, service tax is payable on 30% of gross value charged for services (Amendment to Notification No: 1/2006-ST).

EXPANSION OF SCOPE OF CERTAIN EXISTING SERVICES

Scope of certain existing services has been extended or clarified. The provisions are effective from 1-5-2006.

BANKING AND OTHER FINANCIAL SERVICES 

This will now include – (i) services in relation to transfer of money through different modes by any person; (ii) services provided as banker to an issue.

MANAGEMENT CONSULTANCY SERVICE

Management consultancy service will specifically include consultancy in different areas of management.

GENERAL INSURANCE SERVICE

General insurance service will include service provided to a policyholder or any person by an insurer, including a re-insurer.

SERVICES PROVIDED BY INSURER TO RE-INSURER OR ANY PERSON TAXABLE

Life Insurance service will include service provided to a policyholder or any person by an insurer, including a re-insurer. Similarly, insurance auxiliary service concerning general insurance business will include service provided to a policyholder or any person or an insurer, including a re-insurer. Insurance auxiliary service concerning life insurance business will include service provided to policyholder or any person or an insurer, including a re-insurer.

MANAGEMENT OF MOVABLE PROPERTY TAXABLE

Maintenance or repair service is renamed as “management, maintenance or repair” service. It will include management of movable property.

ERECTION OF STRUCTURES TAXABLE

Erection, commissioning or installation service will include erection, commissioning or installation of structures, whether or not pre-fabricated.

CONSULTING ENGINEERING SERVICES TO INCLUDE SERVICES PROVIDED BY BODY CORPORATE

Consulting engineer service will include engineering consultancy services provided by any firm or body corporate.

COMPUTERISED DATA PROCESSING

Business auxiliary service will include computerized data processing.

CLINICAL TESTING TAXABLE, BUT DIAGNOSTIC (PATCHLOGY) TESTS EXCLUDED

Definition of technical testing and analysis service is amended to clarify that-(i) it includes clinical testing of  drugs and formulations; and (ii) excludes testing or analysis for the purpose of determination of the nature of diseased condition, identification of a disease, prevention of any disease or any disorder in human beings or animals.

REFERANCE TO ‘COMMERCIAL CONCERN’ SUBSTITUTED BY “ANY PERSON”

Many services were taxable only if provided by “commercial concern”. There was dispute whether an individual providing service can be ‘commercial concern’. To avoid disputes, the references to ‘commercial concern’, in relation to seventeen taxable services, are being substituted with ‘person’. Thus, services provided by ‘any person’ will be taxable in such cases.

SERVICES PROVIDED BY UNICORPORATED BODY TO THEIR MEMBERS TAXABLE

An Explanation is being inserted after clause (121) of section 65. The purpose of this Explanation is to make it clear that service provided by an unincorporated association or body of persons such as club or association to its members are treated as a taxable service. Thus club or associations are treated as a  person separate and different from their members of the purpose of levy of service tax.

PARTIAL ABATEMENT ONLY IF NO CENTAT AVAILED

In case of many services like construction service, catering service, man dap shamiana services, tour service etc. partial exemption was available, if gross value of service included value of material. The service provider was not entitled to avail Cenvat credit of excise duty on inputs and capital goods but could avail Cenvat credit of input service tax. Now, he will not be able to avail any Cenvat credit at all- either of excise duty or service tax .See the notification no 1/2006-ST dated 1-03-2006.

VALUATION PROVISIONS AND RULES

So far, section 67 of Finance Act only provided that service tax shall be payable on gross value charged by service provider for the taxable services provided or to be provided. Now. Detailed provisions have been made for valuation. Provisions are made for valuation when consideration is other than money, Reimbursement of expenses and out of pocket expenses will be taxable.

Service Tax (Determination of value) Rules,2006 [Valuation Rules in short ] have been made effective from 19-4-2006.

SERVICES PROVIDED ABROAD AND IMPORT OF SERVICES

An explanation was added to section 65(105) w.e.f. 16-6-2005, providing for imposing service tax  on services provided abroad or even provided and consumed abroad. This explanation has been omitted and new section 66A has been inserted w.e.f. 18-04-2006, with the same objective but with more elaborate provision. As previously, even services provided and consumed abroad can be taxed in India as per new section 66A.

However, intention is only to tax services which are provided abroad but received in India.

Taxation of services (provided from outside India and Received in India) Rules, 2006 [Generally known as Import of service Rules] issued by Central Government vide Notification No: 11/2006-ST dated 19-4-2006, make provisions in this regard.    

AMENDMENT TO EXPORT OF SERVICES RULES

Export of Services Rules has been amended w.e.f. 19-4-2006. One major change is that any service will be treated as ‘Export of Service’ only when the service is delivered outside India and used outside India. This will greatly affect services which are covered under rule 3(iii) as inserted w.e.f. 19-4-2006 [earlier rule 3(3) upto 19-4-2006]

 OTHER STATUTORY CHANGES

Other changes are summarized below. These are effective from 10-4-2006.


CONCLUSION OF ADJUDICATION PROCEEDINGS

Section 73(1A) provides that if a show-cause notice demanding tax and proposing penalty for suppression of facts is issued and if the person voluntarily deposits the service tax demanded along with interest and penalty equal to 25 per cent of the service tax specified in the demand notice, the proceedings in respect of such person shall be deemed to be concluded [section 73(2)].

AMOUNT COLLECTED REPRESENTING AS TAX MUST BE PAID TO GOVERNENT

Section 73A(1) provides that any amount collected representing as service tax must be paid to Government. Section 73A(2) provides that if tax is not required to be collected, but is still collected by a person representing it as service tax, he must deposit it with the Government.

Thus, any amount collected as service tax, whether or not legally required to be paid is to be deposited with the Government under this section, if collected representing it as service tax. This section is applicable not only to a person liable to pay service tax but also to any person, even if he is not an assessee.

RECEIVERY WITH INTEREST IF ANY AMOUNT IS RECOVERED REPRESENTING IT AS SERVICEE TAX

If the amount is not paid, a demand will be issued and amount payable by him shall be determined [section 73A(4)].

Section 73B enables the Central Government to collect interest on the amount referred to in section 73A.

RECOVERY PROCEDURE

Section 87 provides for procedure of recovery of amount due Government.

PROVISIONAL ATTACHMENT OF PROPERTY 

Section 73C provides for provisional attachment of property by the Central Excise Officer during the pendency of any proceedings under section 73 or section 73A. Section 73D provides for publishing the name of any person and particulars of any proceedings in relation to such person, in public interest.

HEAVY PENALTY IN CASE OF LATE PAYMENT OF TAX 

Section 76 now provides for imposition of minimum penalty for failure to pay service tax by the due date @ Rs.200 per day or 2% per month, whichever is more. Mercifully, penalty cannot exceed the amount of tax payable. The penalty for delayed payment is also linked to the amount due. Though the words used are not less than Rs.200 per day or @ 2%, section 80 of Finance Act provides that penalty can be waived, if assessee proves that there was reasonable cause for his failure to pay service tax on time. Thus, the penalty is not mandatory.

NON-APPLICABILITY OF SECTIONS 11 AND 11D OF CENTRAL EXCISE ACT

Reference to section 11 and section 11D of the Central Excise Act, 1994 in section 83 of the Finance Act, 1994 have been omitted, in view of separate recovery provisions of service tax inserted in the Finance Act.

AAR CAN DECIDE LIABILITY TO PAY SERVICE TAX

Proposed amendment to section 96C specifically empowers the Authority for Advance Rulings to determine the liability to service tax.

TAXATION LAWS (AMENDMENT) ACT 2006

There are no changes in the taxation laws amendment act. 

IMPORTANT CHANGES

Services to be provided will be taxable – Scope of ‘taxable services’ has been expanded to include the ‘services to be provided’ w.e.f. 13-5-2005. [Amendment to sections 67 and 65(105)]. For the words “rendered by him”, the worlds “provided or to be provided by him” have been substituted. Thus, services tax will be payable as soon as advance is received. 

Import of services taxable -  An explanation has been added to section 65(105) w.e.f. 16-6-2005, to provide that service provided from outside India to a person in India will be taxable, if such service is received by a person who has place of residence or establishment in India. This section has been replaced by a new section 66A w.e.f. 18-4-2006.

Persons not liable to pay service tax can be asked to file return – Enabling provisions have been incorporated for registration and filing of return by persons or class of persons other than person liable to pay service tax (Sections 69 and 70).

Any excise officer can issue SCN and demand – Powers to issue show cause notice and determine the amount of short levy have been extended to any Central Excise Officer (Section 73). So far the powers were only with Assistant / Deputy Commissioner, Consequential changes have also been made in sections 74, 78, 84 and 86. 

Under Central Excise and Customs, jurisdiction is decided on the basis of amount of duty involved in the notice. Similar provision has been made in service tax also. 

Imposition of penalty – CBE&C  can confer powers of Central Excise Officer to impose penalties under the Act [section 83A inserted].

Adjudication of service tax cases – Provisions have been made regarding powers of adjudication and adjudication procedures of service tax cases, similar to those in Central Excise [section 33A of Central Excise Act made applicable to Service Tax, by amendment to section 83 w.e.f. 13-5-2005].

Existing JV can apply for advance ruling – Existing Joint Venture in India will be able to avail the benefit of Advance Ruling. The Central Government has been empowered to notify any class or category of persons as eligible for availing of the benefit of Advance Ruling (amendment to Section 96A w.e.f. 13-5-2005).

Change in name of Authority for Advance Ruling – Name of Authority for Advance Ruling has been changed to Authority for Advance Ruling (Central Excise, Customs and Service Tax) w.e.f. 13-5-2005.

Invoice to be issued within 14 days – The invoice is to be issued within 14 days from date of completion of provision of service or receipt of payment, whichever is earlier [Rule 4A(1) amended w.e.f. 1-4-2005]. So far, there was no limit for issue of invoice. 

Due date of payment of service tax – Due date for service tax payment by all service tax assessees would be 5th of the following month or quarter, as the case may be, except that payment for month of March or quarter ending March will have to be will have to be made by 31st March. The change is effective from 1-4-2005 [Rule 6(1)].

Centralized registration of more than one premises – If assessee is providing services from more than one premises, but has centralized billing or centralized accounting, he can obtain centralized registration of more than one premises, with permission of Commissioner / Chief Commissioner or other prescribed authority. Existing Permissions / registrations will not be affected (Rule 4).

No tax payable if payment received after service becomes taxable – It may happen that a person may provided service prior to imposition of service tax, but the payment may come after the service becomes taxable. In such case, he is not required to pay service tax on such payment received in respect of earlier period [second proviso to rule 6(1)]. This is any way clear, as receipt of payment is not the taxable event. Provision of service is a taxable event. 

Mutual fund liable for payment of service tax of their agents -  Liability of payment of service tax on business auxiliary services provided by the distributors of mutual funds will be on the recipient of service, namely, mutual funds, w.e.f. 1-4-2005 [Rule 2(1)(vi)].

Small service providers exempt – Service providers whose aggregate value of taxable services provided during the preceding financial year i.e. during 2004-05 was upto Rs. 4 lakhs, have been exempted from service tax upto an aggregate value of taxable services of Rs. 4 lakhs in a financial year. The proposed exemption scheme would be applicable from 1st April 2005. However, he will have to register if his turnover of taxable service exceeds Rs. 3 lakhs. 

Job worker sending goods to parent manufacturer under Cenvat provisions exempt – Exemption has been provided from service tax on business auxiliary service, to a person producing / processing goods, from the inputs received from a manufacturer and sending the resultant product to the same manufacturer for further manufacturer of final products, which are then cleared on payment of excise duty. ‘Production of goods’ means working upon raw materials or finished goods supplied by client so as to complete part or whole of production, subject to condition that such production does not amount to manufacture within meaning of section 2(f) of Central Excise Act [Notification No. 8/2005-ST dated1-3-2005].

Service tax on goods transport – Service tax has been imposed on goods transport w.e.f. 1-1-2005. The tax is payable on 25% of gross amount charged for services. In cases where consignor / consignee payment freight is company, body corporate, registered partnership firm, registered excise dealer, cooperative society, factory or registered society, the service tax will be payable by consignor / consignee. In other cases, goods transport agency will be liable.  

