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l PREVENTION OF OPPRESSION AND MISMANAGEMENT
|

Oppression means an act of majority which is harsh and burdensome on minority. It shall be
present and continuing, and not just an isolated event in past.

Mismanagement refers to gross negligence or gross mismanagement. Mere un-wise conduct

of business cannot be considered as mismanagement. : S T
L > Preseut + combinuous and.covld also be e : POSS,M%L

Sec.397 - Application to Company Law Board in cases of Oppression

(1) Any member(s) of a company who complain that the affairs of the company are being
conducted in a manner prejudicial to public interest or in a manner oppressive to any
member(s) (including any one or more of themselves) may apply to CLB for an order under
this section, provided such members have a right so to apply in virtue of section 399.

(2) If CLB is of opinion -

(a) that the company's affairs are being conducted in aforesaid manner &

(b) the facts justify the making of a winding up order on the ground that it is just and
equitable that the company should be wound up, but winding up would unfairy prejudice
such member(s):

CLB may, with a view to bringing to an end the matters complained of, make such
order as it thinks fit. switabltorderby CLB ak per 5e¢ L4p2

Sec.398 - Application to CLB for relief in cases of mismanagement

(1) Any members of a company who complain:

(a) that the affairs of the company are being conducted in a manner prejudicial 1o public
interest or in a manner prejudicial to the_interests of the company; or

(b) that a material change (not being a change brought about by, or in the interests of, any
creditors including debenture holders, or any class of shareholders of the company) has
taken place in the management or control of the company, whether by an aliteration in
its BOD, or manager, or in the ownership of the company's shares, or if it has no share
capital, in its membership, or in any other manner whatsoever, and that by reason of
such change, it is likely that the affairs of the company will be conducted in a manner
prejudicial to public interest or in a manner prejudicial to the interests of the company;

may apply to CLB for an order under this section, provided such members have a right
so to apply in virtue of section 399.

See. - D95 (16)
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: \}Zf If, on any application under SS (1), CLB is of opinion that the affairs of the company are
being conducted as aforesaid or that by reason of any matenial change as aforesaia in the
management or control of the company, it is likely that the affairs of the company will be
conducted as aforesaid, CLB may, with a view to bringing to an end or preventing tire
matters complzined »f or upprehended, make such order as it thinks fit.

Sec.399 - Right to apply under Sec. 397 & 398

\/Uri'he following members of 2 company shall have the right to apply u/s 397 or 398:-

(a) in the case of & company having a share capital, not less than cne hundred members of
the company or not less than one-tenth of the ictal number of its members, whichever is
less, er any member(s) holding not less than one-tenth of the issued share capital of the
company, provided that the applicant or applicants have paid all calle and other sums
due on their shares;

(b) in the case of a company not having a share capital, rot less than one-fifth of the total
number of its members.

Where any share or shares are held by two or more persons jointly, they shall be counted
only as one member.

v&mhere any members of a company are entitled to make an application, then any one or more
of them having obtained the consent in wrifing of the rest, may make the application on

behalf and for the benefit of all of them. . \ n D', W
 behalfand for the Bonel oria. 1.to bi satisPied at Hietiwa of Pilivg of bplHo (LS |
}4@(4 G may, if in its opinion circumstances exist which make it just and equitable so to
do, authorise any member(s) of the company to apply to CLB u/s 397 or 398,
notwithstanding that the requirements of SS (1)(&{ or (b) are not fulfilled.
CL way ovdor [CG may not ovele. X »
WG may, before authorising any member(s) as aforesaid, require such member(s) to give
security for such amount as CG may deem reasonable, for the payment of any costs which

CLB dealing with the application may order such member(s) to pay to any other person or
persons who are parties to the application.

\,84400 - Notice to be given to CG of applications uw/s 397 and 398

CLB shall give notice of every application made to it u/s 397 or 398 to CG, and shall take into
consideration the representations, if any, made to it by CG before passing final order.

\ﬁofl/./Rig!liof CG to apply w's 397 and 398

CG may itself apply to CLB for an order u/s 397 or 398, or cause an application to be made to
CLB for such an order by any person authorised by it in this behalf.
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402. Powers of CLB on application u/s 397 or 398

> Without prejudice to the generality of the powers of CLB u/s 397 or 398, any order under this
section may provide for-
P ; C4 waay pass Hua order to

\ (a)-the regulation of the conduct of the company's affairs in future; alfer moA or fioh for Hee-
\)/m_ purpese of (lawse(@)

@/tﬁe purchase of the shares or interests of any members of the company by other
members thereof or by the company; '

(cyin the case of a purchase of its shares by the company as aforesaid, the cpnsequipt
reduction of its share capital. f;pcodure vIs [00—10S m&hqu&awﬁmbﬂﬁ. or Such-

(Permaneut) (Temporary) _— reciction
,\9}4‘19 termination, setting asidé or modification of any agreement, howsoever arrived at,
between the company on the one hand, and any of the following persons, on the other,

namely:- - ; | :
Y7 Torminakion —Kemoval of MD/d.i r-/ Moauager,
\}Mhe managing director, M any other director,. &, /(m) the manager,

upon such terms and conditions as may, in the opinion of CLB be just and equitable in
all the circumstances of the case;

e

any person not referred to in clause (d) above. However no such agreement shall be

terminated, set aside or modified except after due notice to the party c concemed.

Moreover no such agreement shall beW, except after obtaining the consent of the

party concerned; ¥ Covseweteon ce{‘Fch' Pordy 15 cewbullspv ’ ool
Pothar Parky dostgive its consuats CLBS I Mae 5 4 g

\(/e}ft/he termination setting aside or modification of any agreement between the company and

houwe
1 nnadioi ov seHHWg asoll .

Me setting aside of any transfer, delivery of goods, payment; execution o other act
relating to property made or done by or against the compan within three months before

the date of the application u/s 397 or 398) which would, if made or done by or against an
individual, be deemed in his insolvency to be a fraudulent preference;
: Yo reloeu o Inelividual +35¢c-53)
\(E)ény other matter for which in the opinion of CLB it, is just and equitable that provision
should be made. ,
List in Inclusive..

§£.403- Interim order by CLB

Pending the making by it of a final order u/s 397 or 398, as the case may be,on the
application of any party to the proceeding, make any interim_order which it thinks fit for
regulating the conduct of the company's affairs, upon such terms and conditions as appear to it
to be just and equitable.

Sec.404- Effect of alteration of MOA or AOA by order w/s 397 or 398

(1) Where an order u/s 397 or 398 makes any alteration in the MOA or AOA of a company, then,
notwithstanding any other provision of this Act, the company shall not have power except to
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the extent permitted in the order, to make without the leave of CLB any alteration
whatsoever which is inconsistent with the order, either in the MOA or in the AOA.

(2) Subject to the provisions of SS (1), the alterations made by the order shall, in all respects,
have the same effect as if they had been duly made by the company in accordance with the
provisions of this Act; and the said provisions shall apply accordingly to the MOA or AOA as

SO altered. — \
I Twe Peviod
(3) A certified copy of every order altering or giving leave to alter a company's MOA or AQA,

shall within thirty days after the making thereof, be filed by the company with the Registrar

who shall i

‘(}«If default is made in complying with the provisions of SS (3), the company, and every officer
of the company who is in default, shall be punishable with fine up to Rs. 50,000.

%. 05- Addition of respondents to application w/s 397 or 398

If the managing director or any other director or the mana er, of a company, or any other
person, who has not been impleaded as a respondent to any application u/s 397 or 398 applies
to be added as a res ondent thereto, CLB shall, if it is satisfied that there is sufficient cause for
doing so, direct that he may be added as a respondent accordingly.

M. 06- Application of sections 539 to 544 to proceedings w/ss 397 and 398

In relation to an application u/s 397 or 398, sections 539 to 544, both inclusive, shall apply in the
form set forth in Schedule XI.

Sec.407- Consequences of termination or modification of certain agrecements

(1) Where an order made u/s 397 or 398 terminates, sets aside, or modifies an agreement such
as is referred to in Sec. 402(d) or(e),-

\/(aj/the order shall not give rise to any claims whatever against the company by any person
for damages or for com ensation for loss of office or in any other respect, either in

pursuance of the agreement or otherwise; o compenschou_ ot all (Absoluteprohibiliou)

No managing or other director, or manager whose agreement is so terminated or set
aside shall, for a period of five years from the date of the order terminating or setting
aside the agreement, without the leave of CLB be appointed or act, as the managing or
other director, or manager of ut tfomrézc.mb [But canbe apbf- In an <‘f other C@J
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rector, or manager of a company in

(2) \(a\/)h‘iy person who knowingly acts as MD or othe
contravention of SS (1 )b)

MbY” .............Deleted &

Wéry other director or every director, as the case may be, of the company, who is

knowingly a Party to such contravention:
DG
\
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all be punishable with imprisonment for a term which may extend to one year,
* or with fine which may extend to Rs.50,000, or with both.

\ JZ‘Iﬂo leave shall be granted under of SS (1)(b) unless notice of the intention to apply for leave
has been served on CG,‘& CG has been given an opportunity of being heard in the matter.

Lst applicakiou to ¢ => Hewapbly o (LR
Sec.408- Powers of Government to prevent oppression or mismanagement

Muithstanding anything contained in this Act,

CG may appoint such number o@mons.gxﬁlﬁmmspedtymbam y
to effectively safeguard the interests of the company, or its shareholders or the public
- interests,)to hold office as directors thereof for such period. not ex ing three years on
any one occasion, as it may think fit, if CLB on a reference made to it by CG or on an
application of not less than one hundred members of the com any or of tf}g members of the

£

company holding not less than one-tenth of thelm!gﬁmr tHerein, fS'Satisﬁed, after

prejudicial to the interests of the company or to public interest :

However in lieu of passing an order as aforesaid, CLB mag,ﬁf the company has not
availed itself of the option given to it u/s 265 )direct the compan to amend its AOA in the
manner provided in that section, and make resh appointments of directors in pursuance of

the AOA as so amended, within such time as may be specified in that behalf by CLB.

We CLB passes an order for adopting sec. 265, it may direct that until new directors are
appointed in_pursuance of the order aforesaid, such number of persons as CLB may, by
orders specify as being necessary to effectively safeguard the interests, of the company, or

\()/F‘o/:uﬁamafmgkowmmm other proportion of the total number
of directors of the company, any director or directors appointed by CG under SS (1) or

(2) shall not be taken into account.

Won appointed under SS (1) to hold office as a director or a person directed under SS

(2) to hold office as an additional director, shall not be required to hold any qualification

_Shares nor his period of office shall be liable to determination by retirement of directors b

rotation; but any such director or additional director may be removed by CG from his office

at any time and another person may be appointed by that Government in his place to hold
office as a director or, as the case may be, an additional director.

\Q#n/chanqe in BOD made after a person is appointed or directed to hold office as a director
or additional director under this section shall,{so long as such director or additional director
holds ofﬁc_e)m ve effect unless confirmed by CLB.

\Q«Néwithstanding anything contained in this Act or in any other law for the time being
in force, where any person is appointed by CG to hold office as director or additional

o



el
director of a company in pursuance of SS (1) or (2), CG may issue irection

company as it may consider necessary or appropriate in regard to its affairs such
directi ay include directions’to remove an auditor already appointed and to“appoint
another auditor in his place or téZalter the AOA of the company, and upon such directions

being given, the appointment, removal or alteration, as the case may be, shall be deemed to
have come into effect as if the provisions of this Act in this behalf have been complied with
without requiring any further act or thing to be done.

\y’érequire the persons appointed as directors or additional directors in pursuance of
SS (1) or

(2) to report to CG from time to time with regard to the affairs of the company.

W&NS’- Power of CLB to prevent change in BOD likely to affect company prejudicially

(1) MUhere a complaint is made to CLB by the(managing director/or any(cther director; or the
('ma'nagers that as a result of a change which has taken place or is likely to take place in the

ownership of any shares held in the company, a C a]r%gg in BOD is likely to take place
which (if allowed) would affect prejudicially the affairs of the company, CLB ma if satisfied,
after such inquiry as it thinks fit to make that it is just-and proper so to do))by order; direct
that no resolution passed or that may be passed or no action taken or that may be taken:to
effect a change in BOD after the date of the complaint shall have effect unless confirmed
by CLB; and any such order shall have effect notwithstanding anything to the contrary
contained in any fother provision of this Actjor in the MOA or AQA of the company, or m any
agreement with, or any resolution passed in general meeting by, or by BOD of, the
company. 2

i

(2 B shall have power when any such complaint is received by it, to{make an interim order to)
the effect set out in SS (1), before making or completing the inquiry aforesaid.

(3) Nothing contained in SS(1)&(2) shall apply to a private company, unless itis a subsidiary of
a public company.

Sec-250(3)(4) o= Seecuo?
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Ele)
director of a company in pursuance of SS (1) or (2), CG may issue irections

company as it may consider necessary or appropriate in regard to its affairs such
directi ay include directions’to remove an auditor already appointed and to“appoint
another auditor in his place or té’alter the AOA of the company, and upon such directions

being given, the appointment, removal or alteration, as the case may be, shall be deemed to
have come into effect as if the provisions of this Act in this behalf have been complied with
without requiring any further act or thing to be done.

\y/érequire the persons appointed as directors or additional directors in pursuance of
SS (1) or

(2) to report to CG from time to time with regard to the affairs of the company.
(2

Q\;P' ec.409- Power of CLB to prevent change in BOD likely to affect company prejudicially

(1) Where a complaint is made to CLB by the(managing director/or any(cther director; or the
C-ma'naEerS that as a result of a change which has taken place or s likely to take place in the
ownership of any shares held in the company, a change in BOD is likely to take place
which (if allowed) would affect prejudicially the affairs of tﬁg_company, CLB may{if satisfied,
after such inquiry as it thinks fit to make that it is just-and proper so to do))by order; direct
that no resolution passed or that may be passed or no action taken or that may be taken-to
effect a change in BOD after the date of the complaint shall have effect unless confirmed
by CLB; and any such order shall have effect notwithstanding anything to the contrary
contained in any fother provision of this Actjor in the MOA or AOA of the company, or m any
agreement with, or any resolution passed in general meeting by, or by BOD of, the
company. P
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(2 B shall have power when any such complaint is received by it, talmake an interim order to)
the effect set out in SS (1), before making or completing the inquiry aforesaid.

(3) Nothing contained in SS(1)&(2) shall apply to a private company, unless it is a subsidiary of
a public company.
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