CHAPTER – 3    VALUATION 
INTRODUCTION

1 Basis of valuation: the exercisable goods are those which are charged to duty as per the Tariff. The duty is payable on the bass of any of the following:

a. Specific duty

b. Duty based on value

i. Duty based on the tariff value

ii. Duty based on the value arrived at on the basis of valuation u/s 4

iii. Duty based on the Maximum retail price (MRP)

2 Specific duty – in case of some goods duty is payable on the basis of certain unit length, weight, volume etc. However this method of levying duty demands frequent revisions in order to increase revenue since while the prices may be increasing, the duty would remain the same quantum when based on length. 

3 Presently, specific rates have been specified for:

a. Cigarettes – on the basis of length

b. Matches – per 100 boxes or packs

c. Sugar – on the basis of quintal

d. Marble slabs and dyes on the basis of square meter

e. Cement clinker on the basis of per tonne;

f. Molasses on the basis of per tonne.

4 Duty based on tariff value – For certain items government may fix the tariff value as per section 323(2) of CEA 1944. in such cases assessment of duty shall be on the basis of tariff value. As on date tariff value has been fixed for pan masala (CH.2106) in retail packages.

5 The central government has also got the power to alter the tariff value once fixed. The central government can also fix different values for same class or description of the goods but produced or manufactured by different classes of producers or manufacturers.
BARE ACT
SECTION 4. Valuation of excisable goods for purposes of charging of duty of excise. - (1) Where under this Act, the duty of excise is chargeable on any excisable goods with reference to their value, then, on each removal of the goods, such value shall - 

(a) In a case where the goods are sold by the assessee, for delivery at the time and place of the removal, the assessee and the buyer of the goods are not related and the price is the sole consideration for the sale, be the transaction value;

(b) In any other case, including the case where the goods are not sold, be the value determined in such manner as may be prescribed.

Explanation. - For the removal of doubts, it is hereby declared that the price-cum-duty of the excisable goods sold by the assessee shall be the price actually paid to him for the goods sold and the money value of the additional consideration, if any, flowing directly or indirectly from the buyer to the assessee in connection with the sale of such goods, and such price-cum-duty, excluding sales tax and other taxes, if any, actually paid, shall be deemed to include the duty payable on such goods.
(2) The provisions of this section shall not apply in respect of any excisable goods for which a tariff value has been fixed under sub-section (2) of section 3.

(3) For the purpose of this section,- 
(a) “assessee” means the person who is liable to pay the duty of excise under this Act and includes his agent; 

(b) persons shall be deemed to be “related” if -

(i) they are inter-connected undertakings;
(ii) they are relatives;

(iii) amongst them the buyer is a relative and a distributor of the assessee, or a sub-distributor of such distributor; or

(iv) they are so associated that they have interest, directly or indirectly, in the business of each other. 

Explanation. — In this clause -

(i) “inter-connected undertakings” shall have the meaning assigned to it in clause (g) of section 2 of the Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969); and

(ii) “relative” shall have the meaning assigned to it in clause (41) of section 2 of the Companies Act, 1956 (1 of 1956);

(c) place of removal” means -

(i) a factory or any other place or premises of production or manufacture of the excisable goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from where the excisable goods are to be sold after their clearance from the factory;

from where such goods are removed;

(cc) “time of removal”, in respect of the excisable goods removed from the place of removal referred to in sub-clause (iii) of clause (c), shall be deemed to be the time at which such goods are cleared from the factory;
(d) “transaction value” means the price actually paid or payable for the goods, when sold, and includes in addition to the amount charged as price, any amount that the buyer is liable to pay to, or on behalf of, the assessee, by reason of, or in connection with the sale, whether payable at the time of the sale or at any other time, including, but not limited to, any amount charged for, or to make provision for, advertising or publicity, marketing and selling organization expenses, storage, outward handling, servicing, warranty, commission or any other matter; but does not include the amount of duty of excise, sales tax and other taxes, if any, actually paid or actually payable on such goods.
Notes 

1. Value under the Central Excise Act, 1944 - Value of the excisable goods has to be necessarily determined when the rate of duty is on ad valorem basis.

2. Transaction value u/s 4 - Section 4 of the CEA came into force from 1st day of July, 2000 (Finance Act 2000).
3. This section contains the provision for determining the Transaction value of the goods for the purpose of assessment of duty. 

4. The system that was prevalent before 1/7/2000 was essentially based on the concept of ‘Normal wholesale price”, even though sales were effected at varying prices to different buyers or class of buyers from the factory gate or depots etc.
5. For applicability of transaction value in a given case, for assessment purposes, certain essential requirements should be satisfied. If any one of the said requirements is not satisfied, then the transaction value shall not be the assessable value and value in such case has to be arrived at under the Valuation Rules notified for the purpose. The essential conditions of the TRANSACTION VALUE are:

a. There is a sale of goods by an assessee.

b. The goods are sold for delivery at the time of place of removal. The term “place of removal” has been defined basically to mean a factory or a warehouse, and will include a depot, premises of a consignment agent or any other place or premises from where the excisable goods are to be sold after their clearances from the factory.

c. The assessee and the buyer of the goods are not related; and

d. The price is the sole consideration for sale. 

6. The section 4 essentially seeks to accept different transaction values which may be charged by the assessee to different customers, for assessment purposes so long as these are based upon purely commercial consideration where buyers and sellers have no relationship and price is the sole consideration for sale. 

7. Thus it enables valuation of the goods for excise purposes on value charged as per the commercial practices rather than looking for a notionally determined value.

8. The provisions of this section will not be applicable in respect of excisable goods for which the tariff value has been fixed under Section 3(2) of CEA.

9. Transaction value would include any amount which is paid or payable by the buyer to or on behalf of the assessee, on account of factum of sale of goods. 

10. In other words, if, for example, an assessee recovers advertising charges or publicity charges from his buyers, either at the time of sale of goods or even subsequently, the assessee cannot claim that such charges are not included in the transaction value. The law recognizes such payment to be part of the transaction value.

11. As per section 4, the transaction value shall include the following receipts/recoveries or charges, incurred or provided for in CONNECTION WITH THE MANUFACUTURING, MARKETING, SELLING of the excisable goods:

a. Advertising and publicity;

b. Marketing and selling organization expenses;

c. Storage;

d. Outward Handling;

e. Servicing, Warranty;

f. Commission; or

g. Any other matter.

The above list is not exhaustive and whatever elements which enrich the value of the goods before their marketing will be includible in the value.

12. Thus, if in addition to any other amount charged as price from the buyer, the assessee recovers any other amount by reason of sale or in connection with sale, then such amount shall form part of the transaction value. 

13. Where the assessee includes all their costs incurred in relation to manufacture and marketing while fixing price payable for the goods and bills and collects an all inclusive price – as happens is most of the cases where sales are to independent customers on commercial consideration – the transaction price will generally be the assessable value. 
14. However, where the amount charged by an assessee does not reflect the true intrinsic value of goods marketed and total value split up into various elements like special packing charges, warranty charges, service charges, etc it is to be ensured that the duty has been paid on the correct value. 

15. PACKING CHARGES: Packing charges shall form part of the transaction value as it is a charge in connection with production and sale of goods, recovered from the buyer. Any charges recovered for packing, whether ordinary or special is includible in the transaction value if the same is not included in the price of the goods. 

But in case of reusable containers (glass bottles, crates etc) normally the cost is amortized and included in the cost of the product itself. Therefore, the same is not required to be included in the value of the product unless it is found that the cost of reusable container has not be amortized and included in the value of the product.

However, rental charges or cost of maintenance of reusable metal containers like gas cylinders etc are to be included in the value since the amount has been charged by reason of, or in connection with the sale of goods.

Similarly, cost of containers supplied by the buyer will be included in the transaction value of the goods, as the price will not be the sole consideration of the sale and the valuation would be governed by the Rule 6 of the Valuation Rules.   

16. WARRANTY CHARGES - it will form part of the transaction value irrespective of whether warranty is optional or mandatory.

17. INTEREST – interest for delayed payments is a normal practice in industry. Interest under the financing arrangement entered between the assessee and the buyer relating to the purchase of excisable goods shall not be regarded as part of the assessable value provided that:

a. The interest charges are clearly distinguished from the price actually paid or payable for the goods;

b. The financing arrangement is made in writing; and 

c. When required, the assessee demonstrates that such goods are actually sold at the priced declared as the price actually paid or payable.

18. DISCOUNT – Discount of any type or description given on any normal price payable for any transaction will not form part of the transaction value for the goods, e.g. quantity discounts for goods purchased or cash discount for the prompt payment etc will therefore not form part of the transaction value. However, it is important to establish that the discount has actually been passed on to the buyer of the goods. The differential discounts extended as per commercial considerations on different transactions to unrelated buyers if extended is also permissible and different actual prices paid or payable for various transactions are to be accepted. Where the assessee claims that the discount of any description for a transaction is not readily known but would be known only subsequently – as for example, year end discount – the assessment for such transactions may be made on a provisional basis. However, the assessee has to disclose the intention of allowing such discount to the department and make a request for provisional assessment.  

19. Taxes and duties: The definition of the transaction value mentions that whatever is actually paid or actually payable to the government or the relevant statutory authority by way of excise, sales tax and other taxes, such amount shall be excluded from the transaction value. If any excise duty or other tax is paid at a concessional rate for a particular transaction, the amount of excise duty or tax actually paid at the concessional rate shall only be allowed to be deducted from the price.

The total amount received by a manufacturer will be deemed to be price-cum-duty and assessable value should be determined accordingly subject to the exclusion of sales tax or other taxes. Similar will be the position when additional considerations are received.

20. Erection, installation and commissioning charges: If a final product is not excisable, the question of including these charges in the assessable value of the product does not arise. As for example, since a, Steel plant as a whole is an immovable property and therefore not excisable, no duty would be payable on the erection, installation and commissioning of the steel plant. Similarly, if a machine is cleared from a factory on payment of appropriate duty and later on taken to the premises of the buyer for installation/erection and commissioning into an immovable property, no further duty would be payable. On the other hand if parts/component of a generator being brought to a site and the generator erecter/installed and commissioned at the site then, the generator being an excisable commodity, the cost of erection, installation and commissioning charges would be included in its assessable value. In other words if the expenditure on erection, installation and commissioning has been incurred to bring into existence an excisable goods, these charges would be included in the assessable value of the goods.

21. Assessable value where the raw material is provided by the customer: the value of the raw material supplied by the customer would form part of the assessable value. The fact that the manufacturer does not pay for the raw material is immaterial. The matter stands concluded by the judgement of the SC in the case of Burn Standard Co Ltd Vs UOI – (1991) 36 ECC-1(SC).

22. Effect of price escalation subsequent to the removal of goods, on the assessable value: the excess amount realised under an escalation clause would form part of the assessable value and thus attract central excise duty. If the goods are removed on payment of duty, based on declared price, subsequent reduction of price for whatever reason, including Government interference, would not create a claim for refund of Central Excise duty paid on the quantum of price reduced.
23. In cases where interest is made payable after the general credit period over, such interest will not form a part of the assessable value. This is based on the decision of the SC in GOI Vs MRF Ltd 1995 (77) ELT 449

24. Role of notional interest on the advances/deposits taken by the manufacturer from the buyer in influencing the assessable value: Interest on advance deposits is includible in the assessable value only if there is a nexus between the advance deposit and the sale price. The ratio decided in the Metal Box case – 1995(75) ELT 449(SC) requires, before adding notional interest, establishment of the facts that the interest free advance reflected favoured or special treatment and that advances had the effect of pegging down the wholesale process. If the assessee charges the same price from those who give advances and those who do not, the question of including notional interest on advances does not arise – VST industries Ltd Vs CCE 1998(97) ELT 395 (SC)
25. Value of trade mark and assessable value : Where the manufacturer is the owner of the brand name, the price including the value of the brand name, at which he sells the goods in the course of wholesale trade, would constitute the normal price. But where the goods are manufactured by somebody else and then sold to a dealer who owns the brand name, the value of the brand name cannot be added for computing the assessable value for the brand name owner cannot be treated as manufacturer and the price at which the brand name owner sells the goods cannot be taken as assessable value.
26. Consultancy / technical services and assessable value: the costs towards drawing, designing and technical specifications are clearly elements of machinery costs and are to be included in the assessable value. However, the costs towards project report, plant layout, civil works and training are in the nature of services and are not includible in the assessable value.
27. Inspection charges and testing charges, whether includible in the assessable value: Where the manufacturer bears the cost towards inspection and testing of goods prior to their removal, such costs are included in the assessable value. The inspection and testing charges incurred subsequent to the clearance of the goods are also to be included in the assessable value if they form part of agreement for sale of goods. 
28. Excess amounts charged to customer whether dutiable: if the amounts recovered from the customer is in excess of expenditure actually incurred on permissible deductions, the excess will form part of the assessable value. Amount charged and recovered from customers by separate bills will be considered as gross receipts or cum duty price and duty payable is to be calculated after working out the assessable value from the gross receipts.
29. Handling cost and assessable value: Handling cost incurred before the clearance of the goods from the place of removal is includible in the assessable value.
30. Assessable value in case of repair activities: if the assessee replaces certain parts while repairing a manufactured product, he is liable to pay duty only on value of spare parts manufactured and used in the said manufactured product.
31. Maintenance charges, whether part of assessable value: Maintenance charges (being optional ad distinct from warranty obligations), and sight service charges recovered for rendering special services are not includible in the assessable value. But if the price is marked up to cover servicing costs, prima facie such amount would form a part of the assessable value.

32. The cost of accessories supplied by the buyer, whether part of the assessable value:  There is a distinction between a component and an accessory. A thing is a part or a component of the other only if the other is incomplete without it. A thing is an accessory of the other if the thing is not essential for the other, but only acts to its convenience or effectiveness. The cost of accessory supplied by the buyer as a package of sale of the manufactured goods will be included in the value if cenvat credit is taken in respect of accessories. 
