 

 

Note on Concept Rules

 

 

 


On August 4, 2004, a Concept Paper was placed on the website of the Ministry of Company Affairs with a view to eliciting views/comments on the proposed comprehensive revision of the Companies Act, 1956. The Concept Paper was provided in the legislative format with a view to enabling different stakeholders to view the changes proposed and subject the concepts contained to critical examination.

 

2.
The structure of the Concept Paper is such that it seeks to address matters of substantive law, leaving procedural aspects to Rules. The notes on Chapters forming part of the Concept Paper indicate various areas that are proposed to be prescribed by way of Rules. Accordingly, draft Concept Rules have been prepared on the lines indicated in "Notes on Chapters" enclosed with the Concept Paper. The draft Concept Rules, therefore, cover the procedural aspects, enabling issue of necessary notifications once the concept law is frozen and brought into force. Some additional formats like Schedules, Tables would be finalized once the ideas in the Concept Paper and the Concept Rules are finalized.

 

3.
As in the case of the Concept Paper, the Concept Rules do not constitute a legislative draft. These are intended to complement the principles laid down in the Concept Paper. The draft Concept Rules have been attempted at this stage only to bring to focus the procedural aspects.  Where some part of the substantive law is identified as having been included in the Concept Rules, the same could be suitably replaced in the substantive provisions once the concepts are finalised. This is expected once the recommendations of the Expert Committee headed by Dr. J.J. Irani are available. 

 

4.
The first set of Rules covering all Chapters in the Concept Paper except Chapter I, XI to XIV & XXIV were placed on this Ministry’s web site to invite views/comments/suggestions from stake holders on 3rd February, 05.   The Concept Rules on Chapters I, XI to XIV are being placed now for public comments and suggestions.  

 

5.
The Concept Rules in its present form may require to be examined along with the Concept Paper so as to enable a comprehensive view.

 

6.
Views, comments and suggestions in respect of the Concept Rules concerning the Chapter I, XI to XIV be indicated at the concept.mca@sb.nic.in by 31st March, 2005.      

 

 

Concept Rules on Companies Act

 

Chapter-I

 

 

PRELIMINARY

 

 

Definitions:

 

 

	Rule
	 

	 
	 

	Rule 1
	Abridged prospectus for the purposes of Sec. 2(1)

 

Abridged prospectus means a Memorandum containing disclosures as specified from time to time including the following: -

 

a)      General Information

b)      Capital Structure
c)      Terms of the Present Issue
d)      Particulars of the Issue

e)      Company Management and Project

f)        Basis for Issue Price

g)      Management Perception of Risk factors

h)      Outstanding litigation

i)        Whether all payments/refunds, debentures deposits of banks or companies, Interest on deposits, debentures interest, Institutional dues have been paid up to date.

j)        Any material development after the date of the latest balance sheet and its impact on performance and projects of the company.

k)      Expert opinion obtained

l)        Change if any in director and auditor during the last three years and reasons thereof

m)   Option to subscribe

n)      Material contracts and time and place of inspection.

o)      Financial Performance of the company for the last five years

p)      Minimum subscription clause if any

q)      Change of name of the company and the registered office during the last five years

	 
	 

	Rule 2
	Other records for the purposes of Section 2(8)(e) includes the following:

 

(1)      Register of investments held in names other than the company’s own name 

(2)      Register of Securities bought back 

(3)      Copies of instruments of charges created by the company 

(4)      Register of charges 

(5)      Register of members and Index of members 

(6)      Register and Index of debenture holders 

(7)      Foreign register of members and of debenture holders 

(8)      Duplicate of register stated in the point 6 above 

(9)      Copies of annual returns together with copies of certificates and documents annexed thereto 

(10)  Books of minutes of proceedings of general meetings 

(11)  Books of minutes of proceedings of directors’ meetings 

(12)  Books of accounts including accounts of branch offices and other cost records, if any 

(13)  Register of contracts etc. in which directors are interested 

(14)  Contracts of terms of appointment of managing director or manager, disclosing interest of directors 

(15)  Register of directors, managing director, manager and secretary 

(16)  Register of directors’ shareholdings 

(17)  Register of investments or loans, guarantee given or security provided 

(18)  Bank receipts relating to employees’ deposits and provident fund amounts 

(19)  Register of deposits as required under  the Companies (Acceptance of Deposits) Rule

(20)  Register of Renewed and Duplicate Certificates under Rule of the Companies (Issue of Share Certificates) Rule

(21)  Register of documents destroyed under of the Companies (Preservation and Disposal of Records) Rules

	 
	 

	Rule 3
	Amounts which do not constitute deposits for the purposes of Section 2(23) are as follows:-

 

(i)                  any amount received from the Central Government or a State Government, or any amount received from any other source and whose repayment is guaranteed by the Central Government or a State Government, or any amount received from a local authority or a foreign Government or any other foreign citizen, authority or person;

(ii)                any amount received as a loan from any banking company or from the State Bank of India or any of its subsidiary banks or from a banking institution notified by the Central Government under section 51 of the Banking Regulation Act, 1949 (10 of 1949), or a corresponding new bank as defined in clause (d) of section 2 of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970 (5 of 1970), or from a cooperative bank, as defined in clause (b-ii) of section 2 of the Reserve Bank of India Act, 1934 (2 of 1934).

(iii)               any amount received as a loan from the Industrial Finance Corporation of India established under the Industrial Finance Corporation Act, 1948 (15 of 1948), or from a State Financial Corporation established under the State Financial Corporations Act, 1951 (63 of 1951), or from the Shipping Development Fund Committee constituted under section 15 of the Merchant Shipping Act, 1958 (44 of 1958) or from the Unit Trust of India established under the Unit Trust of India Act, 1963 (52 of 1963), or from the Industrial Development Bank of India established under the Industrial Development Bank of India Act, 1964 (18 of 1964), or from an Electricity Board constituted under the Electricity (Supply) Act, 1948 (54 of 1948) or from the Life Insurance Corporation of India constituted under section 3 of the Life Insurance Corporation Act, 1956 (31 of 1956), or from the Rehabilitation Industries Corporation of India Limited or the State Trading Corporation of India Ltd. or the Minerals and Metals Trading Corporation of India Limited or Rural Electrification Corporation Ltd. or the Agricultural Finance Corporation Ltd. or the Industrial Reconstruction Corporation of India Ltd. or the Industrial Credit and Investment Corporation of India Ltd. or the National Industrial Development Corporation of India Ltd. or the Tamil Nadu Industrial and Investment Corporation Ltd. or the State Industrial and Investment Corporation of Maharashtra Ltd. [“or from the General Insurance Corporation of India [and its subsidiaries, namely, the National Insurance Company Ltd., the New India Assurance Company Ltd., the Oriental Fire & General Insurance Company Ltd. and the United Fire & General Insurance Company Ltd.”] or from the Gujarat Industrial Investment Corpn. Ltd. or from any financial company wholly owned by the Central Government or State Government [or from the Oil Industry Development Board [or Housing Development Finance Corpn. Ltd.] or from any other Financial Company or Public Financial Institutions which may be notified by the Central Government in this behalf in consultation with the Reserve Bank of India].

(iv)              any amount  received by a Company from any other Company [* * * *]

(v)                any amount received from an employee of the company by way of security deposit;

(vi)              any amount received by way of security or as an advance from any purchasing agent, selling agent, or other agents in the course of or for the purposes of the business of the company or any advance received against orders for the supply of goods or properties or for the rendering of any service;

(vii)             any amount received by way of subscriptions to any shares, stock, bonds or debentures [such bonds or debentures as are covered by sub-clause (x)] pending the allotment of the said shares, stock, bonds or debentures and any amount received by way of calls in advance on shares, in accordance with the Articles of Association of the company so long as such amount is not repayable to the members under the Articles of Association of the company;

(viii)           any amount received in trust or any amount in transit;

(ix)              any amount received by a private company from a person who, at the time of the receipt of the amount, was a director, relative of director or member

 

Provided that the director or member, as the case may be, from whom money is received, furnished to the company at the time of giving the money, a declaration in writing to the effect that the amount is not being given out of funds acquired by him by borrowing or accepting from others;]

(x)                any amount raised by the issue of bonds or debentures secured by the mortgage of any immovable property of the company or with an option to convert them into shares in the company provided that in the case of such bonds or debentures secured by the mortgage of any immovable property the amount of such bonds or debentures shall not exceed the market value of such immovable property”;]

(xi)              any amount brought in by the promoters by way of unsecured loans in pursuance of stipulations of financial institutions subject to the fulfillment of the following conditions, namely:-

(a)      the loans are brought in pursuance of the stipulation imposed by the financial institutions in fulfillment of the obligation of the promoters to contribute such finance;

(b)      the loans are provided by the promoters themselves and/or by their relatives, and not from their friends and business associates; and

(c)      the exemption under this sub-clause shall be available only till the loans of financial institutions are repaid and not thereafter.

Explanation – For the purpose of this sub-clause the term ‘financial institution’ shall

 

(a)   a public financial institution specified in or under section of the Companies Act

(b)   a State Financial, Industrial or Investment Corporation;

(c)   the State Bank of India or a subsidiary bank as defined in the State Bank of India (Subsidiary Banks) Act, 1959 (38 of 1959);

(d)   a nationalized bank, that is to say, a corresponding new bank as defined in section 2 of:-

 

(i)               the Banking Companies (Acquisition & Transfer of Undertakings) Act, 1970 (5 of 1970); or

(ii)             the Banking Companies (Acquisition & Transfer of Undertakings) Act, 1980 (40 of 1980);

(e)   the General Insurance Corporation of India established in pursuance of the provisions of sec. 9 of the General Insurance Business (Natinalisation) Act, 1972 (57 of 1972);

(f)     the Industrial Reconstruction Corporation of India; or

(g)   any other Institution which the Central Government may, by notification, specify in this behalf.]

 

(xii) any amount received as loan from the National Dairy Development Board by the companies owned by it directly or through its subsidiary companies.]

 

	Rule 4
	Material Pecuniary transactions of Independent Director u/s 2(45):

 

(a) Apart from salary, the independent director shall not have any material pecuniary transactions with the company, its promoters, managing directors, whole time directors, other directors, manager or its holding or subsidiary company exceeding five thousand rupees in aggregate with all of them during the year.

 

(b) Independent Directors shall have such attributes as prescribed under Rules relating to Sec. 63(i) of the Act.

	 
	 

	Rule 5
	Persons charged with responsibility u/s 2(56):

 

(a)     the company shall within 30 days of exercising its powers pursuant to the provisions of sub-clause (g) of clause 56 of Sec. 2 of the Act, file with the Registrar a return in a Form as may be prescribed duly signed by Secretary, or where there is no Secretary, by a director.

(b)     every such return relating to exercising of power under the above clause shall be accompanied by the consent given to the Board of Directors by the persons in the Form as may be prescribed.

(c)     where the consent is not given pursuant to the provisio of clause 56 of sec. 2 has been revoked or withdrawn, the company shall within 30 days of such revocation or withdrawal, file with the Registrar a return in Form as may be prescribed.

 

	 
	 

	Rule 6
	Minimum amount of paid up capital for a private company u/s 2(66)(d):

 

The minimum amount of paid up capital for a private company u/s 2(66)(d) shall be of a sum of sum Rs. 1.00 lac or such higher amount as may be prescribed by Central Government from time to time by notification.

	 
	 

	Rule 7
	Minimum amount of paid up capital for a public company u/s 2(69)(b):

 

The minimum amount of paid up capital for a public company u/s 2(69)(b) shall be of a sum of Rs. 5 lakh or such higher amount as may be prescribed by Central Government from time to time by notification.

	 
	 

	Rule 8
	Small shareholders u/s 2(86):

 

Small shareholder means a shareholder holding shares of nominal value of Rs. 20,000/- or less in a public company to which Sec. 63 of the Act applies

	 
	 

	Rule 9
	The condition for Small Depositors u/s 2(90):

 

The small depositors for the purpose of the Section means a depositor who has deposit in a financial year a sum not exceeding Rs. 20,000/- in a company and includes his successors/ nominees and legal representative 

	 
	 

	Rule 10
	U/s 2(87)

 

Every company limited by shares may issue shares with differential rights as to dividend, voting or otherwise, if –

      1.  the company has distributable profits in terms of section 48 of this Act    for (three financial years) in which it was decided to issue such shares.

2.      the company has not defaulted in filing annual accounts and annual returns for three financial years immediately preceding (the financial year) in which it was decided to issue such share.

3.      the company has not failed to repay its deposits or interest thereon on due date or redeem its debentures on due date or pay dividend.

4.      the Articles of Association of the company authorizes the issue of shares with differential voting rights.

5.      the company has not convicted of any offence arising under, Securities Exchange Board of India Act, 1992, Securities Contracts (Regulation) Act, 1956, Foreign Exchange Management Act, 1999.

6.      the company has not default in meeting investors’ grievances.

7.      the company has obtained the approval of share holders in General Meeting by passing resolution as required to increase its share capital by such amount as it may think expedient by issues new shares.

8.      the listed public company obtained approval of share holders through Postal Ballot.

9.      the notice of the meeting at which resolution is proposed to be passed is accompanies by an explanatory statement stating –

a)     the rate of voting rights which the equity share capital with differential voting right shall carry;

b)     the scale or in proportion to which the voting rights of such class or types of shares will vary;

c)      the company shall not convert its equity capital with voting rights into equity share capital with differential voting rights and the shares with differential voting rights into equity share capital with voting rights;

d)     the share with differential voting rights shall not exceed 25%  of the total share capital issues;

e)     the member of the company ho9lding any equity share with differential voting rights shall be entitled to bonus shares, right shares or the same class;

f)        the holders of the equity shares with differential voting rights shall enjoy all others rights to which the holder is entitled to excepting right to vote as indicated in (a) above.

 

	 
	REGISTER

 

Every company referred to in rule as may be specified shall maintain a register as required under sec. 37 of the Act containing the particulars of differential rights to which the holder is entitled to.


 

 

CHAPTER-XI

MEETINGS, POWERS OF THE BOARD AND RELATED PARTY TRANSACTIONS

SECTIONS 72 TO 81
	RULES

	SECTION – 72 (1) (b) Proviso

1. The Board shall not exercise the following powers in a meeting held through video conferencing:

a) accord sanction for entering into any contract or arrangement with any of the parties and in respect of matters specified in Section 79(1) of the Act;

b) issue of prospectus and related matters specified in Section 17 of the Act.

c) authorise buy-back of shares under Section 26 of the Act;

d) make declaration in respect of voluntary winding up as specified in Rule no. (Section 172 of the Act);

e) sell, lease or otherwise dispose off the undertaking of the Company as specified in Section 75 (a);

f) approval of balance sheet and profit and loss account under Section 54 (1) of the Act.

          g) disclosure of interest under Section 78 (1)

           h) approval of Board’s report under Section 54 (3)

           i) declaration of interim dividend under Section 48 (2)

           j) recommendation for payment of dividend 

 k) approval of Advertisement for acceptance of Deposits under Rules made pursuant to Section 33 (6)

2. The minutes of meetings held through video conference shall be recorded in the minutes’ book maintained and signed by all directors of the board who participated in the meeting within seven days of conclusion of such meeting.

	SECTION 72 (2)

For every meeting of the Board of Directors of the Company, notice of every meeting of the Board of Directors of the Company along with the agenda shall be given to writing to every director for a time being in India and his usual address in India not less than seven days before the date of meeting.  

	 

SECTION 74 (2) (a)

The Board shall exercise the powers under section 74 (2) (a) of the Act subject to following conditions:

3.  (a) Every resolution authorising the board to issue debentures shall specify the amount, date of redemption, interest payable and securities provided and the names and addresses of trustees, if any, in respect of the debentures being issued;

(b) The board may by a resolution passed in a meeting, delegate to any committee of directors, the managing director, the manager or any other principal officer of the Company, or in the case of branch office of the Company, a principal officer of the branch office, powers specified in Clause (iv), (v) and (vi) of Section 74(2)(a) of the Act as under:

 

i)                    every resolution delegating the power referred to in clause (iv) of Section 74(2)(a) of the Act shall specify total amount outstanding at any one time up to which money may be borrowed by the delegate;

 

ii) every resolution delegating the power referred to in clause (v) of Section 74(2)(a) of the Act shall specify the total amount up to which the funds may be invested, and the nature of investment which may be made by the delegate;

 

iii) every resolution delegating the power referred to in clause (vi) of Section 74(2)(a) of the Act shall specify the total amount up to which loans may be granted, and guarantee and security be provided in respect of loan.

 

(c) Every resolution to contribute to charitable or other trusts, not directly relating to the business of the Company or the welfare of its employees shall specify the name and address of such charitable or other trust along with the amount of contribution being made, subject to aggregate of contribution not exceeding Rs 1,00,000 or 5 per cent of its average net profits as determined in accordance with rules prescribed under Section 83(1) during the three financial years immediately preceding, whichever is higher.

 

(d) Every resolution proposing to make contribution directly or indirectly to any political party or for any political purpose to any person as referred to in clause (viii) of sub-section (2)(a) of section 74 shall not exceed 5 per cent of its average net profits as determined in accordance with rules prescribed under Section 83(1) during the three financial years immediately preceding. 

 

(e)    No Government company and no other company which has been in existence for less than three financial years shall contribute any amount or amounts, directly or indirectly,  to any political party; or for any political purpose to any person.

 

          (f) The amount of expenditure incurred, directly or indirectly, by a company by way of donation or subscription or advertisement to any person who is carrying on political activity or to any publication (being a publication in the nature of a souvenir, brochure, tract, pamphlet or the like) by or on behalf of a political party or for its advantage shall also be treated as a political contribution where such person or publication is by or on behalf of a political party. 

 (g) No Company shall contribute to charitable or other trusts, not directly relating to the business of the Company or the welfare of its employees or to any political party for any political purpose over and above the limits prescribed in sub Rule (c) & (d) respectively.  

 

	SECTION 75

 

                 The Board of Directors of a company shall exercise the powers specified in Section 75 only with the previous consent of the members of the company in a general meeting subject to the limits and conditions prescribed hereunder:

 

(a)    sale, lease or otherwise disposal of the undertaking but not including creation of a charge or mortgage where undertaking refers to sale of assets which is in excess of 10% of the total assets of the company

(b)   invest money or monies worth subject to Rules prescribed pursuant to Section 76 (1) of the Act. 

(c)    Borrow monies which, together with the monies already borrowed by the company, in excess of the aggregate of paid up capital, free reserves and share premium account,

(d)   The limits prescribed in sub-Rule (c) above, shall not include temporary loans obtained from any scheduled bank or public financial institution, repayable within a period of less than six months from the date of such loan and includes short term loans, cash credit arrangement, discounting of bills,

(e)    The rule relating to borrowal of money with the previous consent of the members does not apply to banking companies which borrow money in the ordinary course of business subject to the restrictions imposed by the Reserve Bank of India from time to time.  

 

	SECTION 76 (5);  
                 The limits up to which a stock broker or any other intermediary registered under Section 12 of the Securities and Exchange Board of India Act, 1992, may make loan or invest in inter corporate deposits or investment up to the limits prescribed by SEBI from time to time.

 

 

	SECTION 76 (6):

(1)   Every company shall keep a register showing the following particulars in respect of every investment or loan made, guarantee given or security provided by it in relation to any body corporate under sub section (1) of Section 76 of the Act, namely.,

a)      the name of the body corporate;

b)      the amount, terms and purpose of the investment or loan or guarantee or security;

c)      the date on which the investment or loan has been made;

d)      the date on which the guarantee has been given or security has been provided in connection with a loan;

(2)  The above entries shall be made in the register aforesaid chronologically within seven days of the making of such investment or loan, or the giving of such guarantee or the provision of such security.

(3)    The register shall be kept at the registered office of the Company and
a.      The register shall be kept open to inspection at such office on payment of fee as may be notified from time to time;
 

b.      Extracts may be taken therefrom and copies may be required, by any member of the company to the same extent, in the same manner, and on payment of the same fees as in the case of the register of members of the Company; and the provisions of Rules prescribed under section 38 of the Act.
 

	SECTION 77(4):

(1)   Every company to which provision of sub section (4) of Section 77 apply, shall maintain a register and forthwith enter therein the following particulars in respect of any shares or securities in which investments have been made by a Company and which are not held by it in its own name, namely,:

a)      the nature, value and such other particulars as may be necessary fully to identify the shares or securities in question; and 

b)      the bank or person in whose name or custody the securities are held.

(2)   The register shall be kept at the registered office of the company.

(3)   The register shall be open to inspection of any member, security holder or debenture holder of the Company without charge during business hours, subject to such reasonable restriction as the Company may, by its articles or in general meeting, impose, so that not less than two hours in each day are allowed for inspection.

 

	SECTION 78(1):

(1) The disclosure to be made by every director who is in any way directly or indirectly concerned or interested in a contract or arrangement or proposed contract or arrangement, entered into or to be entered into, by or on behalf of the Company, shall be made in such form as may be prescribed;

(2) In the case of a proposed contract or arrangement, the disclosure required to be made by a director under sub rule (1) above, shall be made at the meeting of the Board at which the question of entering in to the contract or arrangement is first taken into consideration, or if the director was not, at that date of that meeting, concerned or interested in the proposed contract or arrangement, at the first meeting of the Board held after he becomes so concerned or interested.

(3) In the case of any other contract or arrangement, the required disclosure shall be made at the first meeting of the Board held after the director becomes concerned or interested in the contract or arrangement.

(4) For the purposes of sub-rule (1) and (2) above, a general notice given to the Board by a director, to the effect that he is a director or a member of a specified body corporate or is a member of a specified firm and is to be regarded as concerned or interested in any contract or arrangement which may, after the date of the notice, be entered into with that body corporate or firm, shall be deemed to be a sufficient disclosure of concern or interest in relation to any contract or arrangement so made.

(5) Any such general notice shall expire at the end of the financial year in which it is given, but may be renewed for further period, of one financial year at a time, by a fresh notice given in the last month of the financial year in which it would otherwise expire.

(6) No such general notice, and no renewal thereof, shall be of effect unless either it is given at a meeting of the Board, or the director concerned takes reasonable steps to secure that it is brought upon and read at the first meeting of the Board after it is given.

	SECTION 79(1)

 

(1)   Every consent of the Board required under Section 79 (1) shall be accorded by a resolution passed at the       meeting of the Board held within three months prior to the date of the contract or agreement.

(2)   In the case of public companies, the Board becomes incompetent to accord approval under Section 79(1) of the Act due to application of Section 80(1) of the Act, the company shall get the consent of the members in a general meeting held immediately after the date on which the contract is entered into.  

(3)   Every company making application to the Central Government for obtaining previous approval pursuant to the proviso under Section 79 (1) of the Act shall be made along with:

(i)                  the list of interested directors in the transaction and the nature of such interest

(ii)                true certified copy of the extract of Board resolution

(iii)               certified copy of the draft agreement

(iv)              latest audited and adopted balance sheet

(4)   The Central Government shall communicate the approval or rejection with reasons as the case may be within 30 days from the date of filing of application.  

(5)   In the absence of any communication approving or rejecting the said contract or arrangement from the Central Government within 30 days, the contract or arrangement shall be deemed to have been approved.

(6)   In respect of contract between two or more companies, where two or more parties are covered under proviso to Section 79(1), it shall be sufficient compliance of Section 79 (1) if one of the companies  obtain the previous approval  of the Central Government.

(7)   For failure of any of the parties covered under proviso to Section 79(1) to obtain the previous approval of the Central Government for any contract or arrangement, all the companies covered by the said proviso are liable for penal action under Section 79(3) of the Act.  

(8)   Companies fulfilling any one of the following criteria shall be covered by proviso to Section 79(1):

(i)                  companies having a paid up capital of Rs. 5 crores or more

(ii)                companies having a turn over of Rs. 10 crores or more

(iii)               companies which have issued an advertisement inviting deposits from public 

(iv)              companies which have issued prospectus  inviting offers from public for subscription of any of its securities

(v)                companies which have defaulted in making repayment of any credit facility from a scheduled bank or a public financial institution.  

(9)   Companies falling within any one of the criteria specified in sub Rule (8) above and entering into any contract or arrangement in respect of the following transactions shall do so with the previous approval of the Central Government only if the value of the respective contract or arrangement exceeds the limits specified below:

 

Nature of contract or arrangement

Value of the contract or arrangement

Sale, purchase of any goods or materials

Rs. 50 lakhs per party per annum

Sale or purchase of any movable or immovable property

Rs. 2 crores per party per transaction

Availing or rendering of any service

Rs. 10 lakhs per party per annum

Making any loan, giving any guarantee, or providing any security in connection with the loan made 

Rs.50 lakhs per party per transaction

Entering into financial arrangement or transaction represented by a book debt which was from its inception in the nature of a loan or an advance

Rs.50 lakhs per party per transaction

Appointment of any agents for purchase of sale of goods, materials, services or property

Commission of Rs. 10 lakhs per party per 

annum 

Appointment to any office of profit under the company or a subsidiary thereof

Remuneration of Rs.12 lakhs per party per 

Annum

Underwriting the subscription of any securities or derivatives thereof, of the company

Rs.10 lakhs per party per annum 

 


	SECTION 80(1):

Sub-section (1) of Section 80 of the Act shall not apply to – 

a)      transactions or contracts entered into between a company and its wholly owned subsidiary,

b)      a director who has been nominated under the terms of any financial arrangement the company has with any scheduled bank or a financial institution till the credit facility subsists.  

c)      any contract of indemnity against any loss which the directors, or any one or more of them, may suffer by reason of becoming or being sureties or a surety for the Company;

d)      any contract or arrangement entered into or to be entered into with a Company,  in which the interest of the director aforesaid is not more than two percent of its paid-up share capital.

 

	SECTION 81(1):

(1)                                                   Every company shall keep one or more registers in which shall be entered separately particulars of all contracts or arrangements to which section 78 or 79 applies, including the following particulars to the extent they are applicable in each case, namely–

                                                   i.                  the date of the contract or arrangement;

                                                 ii.                  the names of the parties thereto;

                                                iii.                  the principal terms and conditions thereof;

                                               iv.                  in the case of a contract to which section 79 applies or in the case of a contract or arrangement to which sub-rule 2 of Rule____ ( section 78)  applies, the date on which it was placed before the Board;

                                                 v.                  the names of the directors voting for and against the contract or arrangement and the names of those remaining neutral.

(2)                                                   The register shall also specify, in relation to each director of the company, the names of the firms and bodies corporate of which notice has been given by him under sub rule (4) of Rule ___(section 78 (1))

 

	SECTION 81(4) (c) & SECTION 81(5):

 

Every company to which these rules apply shall keep a register showing the following particulars

(a) the number, description and amount of any share in, or debentures of, the company or any other body corporate, being the company's subsidiary or holding company, or a subsidiary of the company's holding company, which are held by him or in trust for him, or of which he has any right to become the holder whether on payment or not as respects each director of the company.

 (b) Where any shares or debentures have to be recorded in the said register or to be omitted therefrom, in relation to any director, by reason of a transaction entered into, while he is a director, the register shall also show the date of and the price or other consideration for, the transaction :

Provided that where there is an interval between the agreement for any such transaction and the completion thereof, the date so shown shall be that of the agreement.

(c) The nature and extent of any interest or right in or over any shares or debentures recorded in relation to a director in the said register shall, if he so requires, be indicated in the register.

(d) The company shall not, by virtue of anything done for the purposes of this rule, be affected with notice of, or be put upon inquiry as to, the rights of any person in relation to any shares or debentures.

(e) The register shall, be kept at the registered office of the company, and shall be open to inspection during business hours on payment of rupees fifty (subject to such reasonable restrictions as the company may, by its articles or in general meeting, impose, so that not less than two hours in each day are allowed for inspection) as follows :-

(i) during the period beginning fourteen days before the date of the company's annual general meeting and ending three days after the date of its conclusion, it shall be open to the inspection of any member or holder of debentures of the company; and

(ii) during that or any other period, it shall be open to the inspection of any person acting on behalf of the Central Government or of the Registrar.

Explanation: In computing the fourteen days and the three days mentioned in this sub-section, any day which is a Saturday, a Sunday or a public holiday shall be disregarded.

(iii) Copies/extracts may be made available on payment of rupees ten for each page.

(f) The Central Government or the Registrar may, at any time, require a copy of the said register, or any part thereof.

(g) For the purposes of section 81 – 

(i) any person in accordance with whose directions or instructions the Board of directors of a company is accustomed to act, shall be deemed to be a director of the company; and

(ii) a director of a company, shall be deemed to hold or to have an interest or a right in or over, any shares or debentures, if a body corporate other than the company holds them or has that interest or right in or over them, and either -

(1) that body corporate or its Board of directors is accustomed to act in accordance with his directions or instructions; or

(2) he is entitled to exercise or control the exercise of one-third or more of the total voting power exercisable at any general meeting of that body corporate.


 

CHAPTER – XII

APPOINTMENT OF MANAGERIAL PERSONNEL

SECTIONS 82 TO 88

 

 

	 
	Section 82(5) 

 

Every Company having paid up share capital of rupees five crores and above shall have a managing or whole time director or a Manager.
	 

	 
	Section 82 (6)

 

(1)          The conditions subject to which the appointment of a person as a Managing Director, Whole time Director or a Manager in a Public Company is made are contained in Schedule___ to the Act.

(2)          The appointment of a person as a Managing Director, Whole time Director or Manager in a Company shall be subject to approval of the shareholders by a resolution in a general meeting.

 
	 

	 
	Section 82 (7)

 

(1)      Appointment of a person as a Managing Director, Whole time Director or Manager which does not fulfill the conditions contained in Schedule referred to in Section 82 (6) shall be made with the approval of the Central Government

(2)      Companies seeking approval for appointment under Sub Rule (1) above shall make an application to Central Government within a period of 90 days from the date of such appointment.

(3)      Before any application is made by a Company to the Central Government, the Companies fulfilling the following criteria shall issue a general notice, 21 days prior to the date of the application, to the members thereof, which shall be published at least once in a Newspaper in the principal language of the District in which the Registered Office of the Company is situate and circulating in that District and at least once in English in an English Newspaper circulating in that District.  

(i)                 listed public Company,

(ii)               other companies having more than 500 members, and

(iii)             companies which have defaulted in making repayment of any credit facility obtained from any Scheduled Bank or Public Financial Institutions.

(4)      The application shall enclose;

(i)                 certified copy of the Memorandum and Articles of Association, 

(ii)               certified copies of the annual accounts together with the directors’ and auditors’ report for the latest five financial years,

(iii)             certified copies of the resolution of the Board/shareholders,

(iv)              copy of the advertisement, if any, issued under Sub Rule (3) above,

(5)      The Central Government shall either accord approval for appointment or reject the application indicating reasons thereof within three months from the date of receipt of the application. 

(6)      In the absence of communication approving or rejecting the proposal from the Central Government within the period stipulated in Sub-Rule (5) above, it shall be deemed that the proposal for appointment of the Managerial personnel is approved.  

 

 
	 

	 
	Section 83 (1)

 

For the purpose of Section 83 (1) of the Act, the net profits of the Company, shall be computed  taking into account the items relating to the income and expenditure of the Company enumerated in clause 3 of part II of Schedule VI to the Act.   
	 

	 
	Section 83 (2)

 

A director, who is neither the managing director nor a director in wholetime employment of a company, may receive as fees for attending each meeting of the board or a committee thereof, subject to any maximum limit prescribed by the company, an amount not exceeding the limit prescribed as under:

(a) Companies with paid up share capital and free reserves of Rs 10 crore and above or turnover of Rs 5 crore and above.

Rs 20,000/-

 

(b) Other Companies 

Rs 10,000/-

 
	 

	 
	Section 83(3)

 

For the purpose of calculation of remuneration of a director who is either in the whole time employment of a company or a managing director or a manager of a company, the percentage of net profit shall be computed in the manner prescribed under Rule pursuant to Section 83(1) above.
	 

	 
	Section 85 (1)

 

(1) Compensation for loss of office or as consideration for retirement from Office pursuant to Section 85 (1) is not payable in respect of the following cases:

 

(a)   where the director resigns his office in view of the reconstruction of the company, or of its amalgamation with any other body corporate, and is appointed as the managing director, manager or other officer of the reconstructed company or of the body corporate resulting from the amalgamation;

(b)  where the director resigns his office otherwise than on the reconstruction of the company or its amalgamation as stated in clause (a) above;

(c)     where the office of the director is vacated by virtue of a Court Order or by the application of the provisions of the Act; 
(d)    where the company is being wound-up by the order of the Tribunal or voluntarily, provided the winding-up was due to the negligence or default of the director;
(e)   where the director has been guilty of fraud or breach of trust in relation to, or of gross negligence in or gross mismanagement of, the conduct of the affairs of the company or any subsidiary or holding company;
(f)    where the director has instigated or has taken part directly or indirectly in bringing about, the termination of his office.

(g)   in the event of commencement of winding up of the Company within 12 months after the date on which the Director cease to hold office, if the assets of the Company on the winding up, after deducting expenses thereof are not sufficient to repay to the shareholders the share capital and premium, if any, contributed by them.

 

(2) Any payment made to a managing or other director in pursuance of Section 85 (1) shall not exceed the remuneration which he would have earned if he had been in office for the un expired residue of his term or for three years whichever is shorter, calculated on the basis of the average remuneration actually earned by him during a period of three years immediately preceding the date on which he ceased to hold the office, or where he held the office for a lesser period than three year, during such period.
	 

	 
	Section 85(3)
 

Receipt of any payment by way of compensation for loss of Office or as consideration for retirement from Office in connection with the transfer of the whole or any part of the undertaking of the property of the Company from the transferee of such undertaking shall be subject to the following conditions:

 

(i)the particulars with respect to the payment proposed to be made (including the amount  involved) by such transferee or persons  should be disclosed in a Board meeting

 

(ii)The Company in the general meeting should approve the proposal. 
	 

	 
	Section 85(5)
 

1.No director of a company shall, in connection with the transfer to any person of all or any of the shares in a company, being a transfer resulting from:-

(i)an offer made to the general body of shareholders;

(ii)an offer made by or on behalf of some other body corporate with a view to the company becoming a subsidiary of such body corporate or a subsidiary of its holding company;

(iii)an offer made by or on behalf of an individual with a view to his obtaining the right to exercise, or control the exercise of, not less than one-third of the total voting power at any general meeting or the company; or

(iv)any other offer which is conditional on acceptance to a given extent;

 

receive any payment by way of compensation for loss of office or as consideration for retirement from office or in connection with such loss or retirement from such company.

 

2.  Receipt of compensation from the transferees of the shares or from any other person not being such company is subject to the condition that particulars with respect to the payment proposed to be made by the transferees or other person (including the amount thereof) are included in, or sent with, any notice of the offer made for their shares which is given to any shareholder.

 
	 

	 
	Section 87(1)
 

Every company having paid up share capital of two crore rupees (Rs.2,00,00,000/-) or above shall employ a whole time secretary, who shall be a Company Secretary within the meaning of the Company Secretaries Act, 1980.
	 

	 
	Section 87(2)
 

A Company Secretary in whole time employment shall, inter alia perform the following functions:

 

(a) to convene Board and general meetings as per the directions of the chairman of the Board or any director as provided in the articles of association or as directed by the Tribunal;

(b) to maintain the record of the minutes of the meetings of the Board or shareholders and to ensure that the minutes book is duly dated and signed by the chairman of the meeting;

(c) to issue certificates relating to securities and attend to applications for transfers or splitting of scrips or issue of duplicate shares; 

(d) to keep in his custody the company seal and all deeds and documents relating to property and other documents vesting in the company any valuable rights;

(e) to obtain approvals from the Board, general meetings, the Government and such other authorities as required under the provisions of this Act;

(f) to attend to any other duty he may be assigned by the Board or any director or general body of shareholders
 
	 

	 
	Section 87(3)

 

(1)       Every Company having a paid-up share capital of fifty lakhs rupees or more but not having a Secretary in whole time employment of the Company shall obtain a certificate from a Secretary in whole-time practice.

(2)       Companies covered by the provisions of Section 87 (1) of the Act and not having a Whole time Secretary shall also comply with the provisions of Sub Rule (1) above and such compliance will not abrogate the powers of Registrar, shareholder of the Company or a person authorized by the Central Government in that behalf to initiate prosecution for non compliance of Section 87 (1) of the Act.  

 

(3)       The company referred to in sub-rule (1)&(2) shall file with the Registrar a certificate in the following Form or as near thereto as circumstances admit in respect of each financial year within thirty days from the date on which its annual general meeting was held:

 
	 

	 
	Compliance Certificate

To,

The Members

__________________(Name of the company)

 

I /We have examined the registers, records, books and papers of ___________ Limited (the Company) as required to be maintained under the Companies Act, 1956, (the Act) and the rules made thereunder and also the provisions contained in the Memorandum and Articles of Association of the Company for the financial year ended on 31st March, 20__. In my/our opinion and to the best of my/our information and according to the examinations carried out by me/us and explanations furnished to me/us by the company, its officers and agents, I/we certify that in respect of the aforesaid financial year: 

 

1.
the company has kept and maintained all registers as stated in Annexure `A’ to this certificate, as per the provisions and the rules made thereunder and all entries therein have been duly recorded.

 

2.                 the company has duly filed the forms and returns as stated in Annexure `B’ to this certificate, with the Registrar of Companies, Regional Director, Central Government, Company Law Board or other authorities within the time prescribed under the Act and the rules made thereunder. 

 

3.                 the company being private limited company has the minimum prescribed paid-up capital and its maximum number of members during the said financial year was ________ excluding its present and past employees and the company  during the year under scrutiny:

(i)
has not invited public to subscribe for its shares or debentures; and

(ii)
has not invited or accepted any deposits from persons other than its members, directors or their relatives.

 

4.                 the Board of Directors duly met _______times on ________(dates) in respect of which meetings proper notices were given and the proceedings were properly recorded and signed including the circular resolutions passed in the Minutes Book maintained for the purpose.

 

 

5.                 the company closed its Register of Members, and/or Debentureholders  from ______ to _______ and necessary compliance of section 154 of the Act has  been made.

 

6.                 the annual general meeting for the financial year ended on _______ was held on ______ after giving due notice to the members of the company and the resolutions passed thereat were duly recorded  in Minutes Book maintained for the purpose.

 

7.                 _______ extra ordinary meeting(s) was/were held during the financial year after giving due notice to the members of the company and the resolutions passed thereat were duly recorded in the Minutes Book maintained for the purpose.

 

8.                 the company has advanced loan amounting to Rs._________ to its directors and/or persons or firms or companies referred in the section 295 of the Act after complying with the provisions of the Act.

 

9.                 the company has duly complied with the provisions of section 297 of the Act in respect of contracts specified in that section.

 

10.             the company has made necessary entries in the register maintained under section 301 of the Act.

 

11.             the company has obtained necessary approvals from the Board of Directors, members and previous approval of the Central Government pursuant to section 314 of the Act wherever applicable.

 

12.             the Board of Directors or duly constituted Committee of Directors has approved the issue of duplicate share certificates. 

 

13.             the Company has:

 

(i)
delivered all the certificates  on allotment of securities  and on lodgment thereof  for transfer/transmission or any other purpose in accordance with the provisions of the Act;

(ii)
deposited the amount of dividend declared  including interim dividend in a separate bank account on ________ which is within five days from the date of declaration of such dividend.

 

(iii)            paid/posted warrants for dividends to all the members within a period of 30 (Thirty) days from the date of declaration and that all unclaimed/unpaid dividend has been transferred to Unpaid Dividend Account of the Company with _________Bank on _____________.

 

(iv)            transferred the amounts in unpaid dividend account, application money due for refund, matured deposits, matured debentures and the interest accrued thereon which have remained unclaimed or unpaid for a period of seven years to Investor Education and Protection Fund.

 

(v)              duly complied with the requirements of section 217 of the Act.

14.             the Board of Directors of the company is duly constituted and the appointment of directors, additional directors, alternate directors and directors to fill casual vacancies have been duly made.

15.             the appointment of Managing Director/ Whole-time Director/Manager has been made in compliance with the provisions of section 269 read with Schedule XIII to the Act and approval of the Central Government has been obtained in respect of appointment of _______________  not being in terms of Schedule XIII.

 

16.             the appointment of sole-selling agents was made in compliance of the provisions of the Act.

 

17.             the company has obtained all necessary approvals of the Central Government, Company Law Board, Regional Director, Registrar  or  such other authorities as may be prescribed under the various provisions of the Act as detailed below:-

 

18.             the directors have disclosed their interest in other firms/companies to the Board of Directors pursuant to the provisions of the Act and the rules made thereunder.

 

19.             the company has issued________shares/debentures/other securities during the financial year and complied with the provisions of the Act.

 

20.             the company has bought back___________shares during the financial year ending _______ after complying with the provisions of the Act.

 

21.             the company has redeemed ________preference shares/debentures during the year after complying with the provisions of the Act.

 

22.             the company wherever necessary has kept in abeyance rights to dividend, rights shares and bonus shares pending registration of transfer of shares in compliance with the provisions of the Act.

 

23.             the company  has complied with the provisions of sections 58A and 58AA read with Companies (Acceptance of Deposit ) Rules, 1975/ the applicable directions issued by the Reserve Bank of India / any other authority in respect of deposits accepted including unsecured loans taken, amounting to Rs.________ raised by the company during the year and the company has filed the copy of Advertisement/Statement in lieu of Advertisement/ necessary particulars as required with the Registrar of Companies ________ on __________. The company has also filed return of deposit with the Registrar of Companies/Reserve Bank of India/other authorities.

 

24.             the amount borrowed by the Company from directors, members, public, financial institutions, banks and others during the financial year ending – is/are within the borrowing limits of the company and that necessary resolutions as per section 293(1)(d) of the Act have been passed in duly convened annual/extraordinary general meeting.

 

25.             the company has made loans and investments, or given guarantees or provided securities to other bodies corporate in compliance with the provisions of the Act and has made necessary entries in the register kept for the purpose.

 

26.             the company has altered the provisions of the memorandum with respect to situation of the company’s registered office from one state to another during the year under scrutiny after complying with the provisions of the Act.

 

27.             the company has altered the provisions of the memorandum with respect to the objects of the company during the year under scrutiny and complied with provisions of the Act.

28.             the company has altered the provisions of the memorandum with respect to name of the company during the year under scrutiny and complied with the provisions of the Act.

29.             the company has altered the provisions of the memorandum with respect to share capital of the company during the year under scrutiny and complied with the provisions of the Act.

 

30.             the company has altered its articles of association after obtaining approval of members in the general meeting held on ________ and the amendments to the articles of association have been duly registered with the Registrar of Companies.

 

31.             a list of prosecution initiated against or show cause notices received by the company for alleged offences under the Act and also the fines and penalties or any other punishment imposed on the company in such cases is attached.

 

32.             the company has received Rs. ________ as security from its employees during the year under certification and the same has been deposited as per provisions of section 417(1) of the Act.

 

33.             the company has deposited both employee’s and employer’s contribution to Provident Fund with prescribed authorities pursuant to section 418 of the Act.

 

Note:  The qualification, reservation or adverse remarks, if any, may be stated at the relevant places.

 

 

Place:  
    



Signature :
                     

Date  :



                
Name of Company Secretary : 





                
C. P. No. : 

  

 

(4)       In cases where the annual general meeting of such company for any year has not been held, there shall be filed with the Registrar such certificate within thirty days from the latest day on or before which that meeting should have been held in accordance with the provisions of the Act.

(5)       Every secretary in whole-time practice for the purpose of issue of certificate referred to in sub-rule (2) shall have right to access at all times to the registers, books, papers, documents and records of the company whether kept in pursuant of the Act or any other Act or otherwise and whether kept at the registered office of the company or elsewhere and shall be entitled to require from the officers or agents of the company, such information and explanations as the secretary in whole-time practice may think necessary for the purpose of such certificate.

(6)      Every certificate referred to in sub-rule (2) shall be laid by the company in its annual general meeting.
	 

	 
	Pre certification of documents, returns and forms by a Company Secretary in whole time practice shall be in the following form:

 

“The contents of this document/return/form (strike whichever is not applicable) is found to be in order as per the books of account and other records maintained by the Company and is in compliance with the provisions of the Companies Act and Rules made thereunder.

 

Sd/-

(Name of the Company Secretary)

Address with Membership & C.P No. 

                                                       
	 

	 
	Section 88
1.Every company having paid up share capital of rupees five crore and above shall appoint chief financial officer, who shall posses one or more of the following qualifications:-

 

a.      Chartered Accountant

                     b.  Cost Accountant
	 


 

CHAPTER-XIII

 

	RULES
	COMMENTS

	SECTION 89 (7):

The person making the report shall attach the following documentary proof as applicable in respect of the findings of the inspection:

Documentary evidence by way of extracts or copies of the books and records of the company in support of his findings, namely nature of the allegation, date of occurrence , persons responsible  under the Act for the  said occurrence ,amount, if any, involved and other related material evidence.
	 

	SECTION 91(2)(b):

The security amount towards cost of investigation referred to in Section 91(2)(b) of the Act shall be 
Rs 10,000/- for each investigation.
	 

	SECTION 91 (19)(b):

(1)   The Central Government, may if it thinks fit, furnish a copy of the report of the Inspector appointed pursuant to Section 91(1) of the Act, on request, and on payment of Rs 10/- for each page  to any person :

(i)                  who is a member of the Company or the other body corporate dealt with in the report by virtue of Section 91 (4) of the Act; or

(ii)                whose interest as a creditor of the Company or other body corporate aforesaid appear to       the Central Government to be affected.

(2)   The Central Government shall, where the inspectors are appointed in pursuance of Section 91(2) of the Act, furnish, at the request of the applicants for the investigation, a copy of the report to them.

(3)   The Central Government shall, where the inspectors are appointed under Section 91(3) (a) (ii) of the Act, in pursuance of an order of the Court, furnish a copy of the report to the Court.

(4)   The Central Government shall, where the inspectors are appointed in pursuance of the provisions of Section 91 (2) of the Act, furnish a copy of the report to the Tribunal.

(5)   The Central Government may also cause the report to be published subject to the following conditions:

(i)                  Where the reports of investigation into the affairs of ownership of companies, by the Inspectors appointed for the purpose, are likely to be of interest of the general public, such reports will be published. 

(ii)                The criterion for selection would be the size, the extent of public interest and participation, the nature of industry engaged in, the extent of public creditors’ interests and the relationship, if any, with other companies fulfilling these requirements.

(iii)               Any publication of such report shall be made in the principal language of the district in which the registered office of the Company is situate and circulating in that district and at least, once in English in an English newspaper circulating in that district. 
	 

	SECTION 91 (20):

(1) A copy of the report of any inspector or inspectors shall, for the purposes of Section 91(2), be authenticated either– 

a) by the inspector or inspectors appointed under Section 91 of the Act;

b) by the Registrar of Companies under whose jurisdiction the registered office of the Company is situate;

c) by an officer authorised by the Central Government for the purpose;

d) by a certificate of a public officer having the custody of the report, under and in accordance with the provisions of Section 76 of the Indian Evidence Act, 1872 (1 of 1872).
	 

	SECTION 92(3):

(1)   The expenses of and incidental to an investigation by an inspector appointed by the Central Government under Section 91 shall be defrayed in the first instance by the Central Government; but the following persons shall, to the extent mentioned below, be liable to reimburse the Central Government in respect of such expenses—

a)                  any person who is convicted on a prosecution instituted in pursuance of section 91(21) of the Act, or who is ordered to pay damages or restore any property in proceedings brought by virtue of Section 91(21) of the Act, may, in the same proceedings, be ordered to pay the said expenses to such extent as may be specified by the court convicting  such person, or ordering him to pay such damages or restore such property, as the case may be;

b)                 any Company or body corporate in whose name proceedings are brought as aforesaid shall be liable, to the extent of the amount or value of any sums or property recovered by it as a result of the proceedings; and 

c)                  unless, as a result of the investigation, a prosecution is instituted in pursuance of Section 91(21) of the Act -

i)                    any Company, body corporate, managing director, manager or director dealt with by the report of the inspector shall be liable to reimburse the Central Government in respect of the whole of the expenses, unless and except in so far as, the Central Government otherwise directs; and

ii)                   the applicants for the investigation, where the inspector was appointed in pursuance of the provisions of Section 91(2), shall be liable to such extent if any, as the Central Government may direct.

(2)   Any amount for which a company or body corporate is liable by virtue of clause (b) of sub-rule (1) of Rule prescribed pursuant to Section 92 (3) shall be a first charge on the sums or property mentioned in that clause;

(3)   The amount of expenses in respect of which any company, body corporate, managing director or manager is liable under sub-clause (i) of clause (c) of sub-rule 1 of Rule pursuant to Section 92 (3) to reimburse the Central Government shall be recoverable from that Company, body corporate, managing director, manager or director as an arrear of land revenue;

(4)   For the purpose of this section, any costs or expenses incurred by the Central Government in or in connection with proceedings brought by virtue of Section 92(2) of the Act (including expenses incurred by virtue of sub-section (2A) thereof) shall be treated as expenses of the investigation giving rise to the proceedings;

(5)   (a) Any liability to reimburse the Central Government imposed by clauses(a) and (b) of sub-rule (1) above shall subject to satisfaction of the right of the Central Government to reimbursement, be a liability also to indemnify all persons against liability under clause (c) of that sub-rule;

(b) Any such liability imposed by the said clause (a) shall, subject as aforesaid, be a liability also to indemnify all persons against liability under the said clause (b);

(c) Any person liable under the said clause (a) or (b) or sub-clause (i) or (ii) of the said clause (c) shall be entitled to contribution from any other persons liable under the same clause or sub-clause, as the case may be, according to the amount of their respective liabilities thereunder.

(6) In so far as the expenses to be defrayed by the Central Government under section 92(3) of the Act are not recovered thereunder, they shall be paid out of moneys provided by Parliament.
	 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Sub-section (2A) has been indicated for the sub-section appearing after sub-section (2) of section 92, as the same has not been numbered in the Act.

 


 

CHAPTER – XIV

MATTERS RELATING TO MERGER, DEMERGER, COMPROMISE & ARRANGEMENTS

SECTIONS 93 TO 96

 

 

	SECTION 94 (9)

(1) Where a meeting of creditors or any class of creditors, or of members or any class of members, is called under Section 94

(a) with every notice calling the meeting which is sent to a creditor or member, there shall be sent also a statement setting forth the terms of the compromise or arrangement and explaining its effect; and in particular, stating any material interests of the directors, managing director or manager of the company, whether in their capacity as such or as members or creditors of the company or otherwise, and the effect on those interests, of the compromise or arrangement, if, and in so far as, it is different from the effect on the like interests of other persons ; and

(b) in every notice calling the meeting which is given by the advertisement, there shall be included either such a statement as aforesaid or a notification of the place at which and the manner in which creditors or members entitled to attend the meeting may obtain copies of such a statement as aforesaid.

(2) Where the compromise or arrangement affects the rights of debenture holders of the company, the said statement shall give the like information and explanation as respects the trustees of any deed for securing the issue of the debentures as it is required to give as respects the company's directors.

(3) Where a notice given by advertisement includes a notification that copies of a statement setting forth the terms of the compromise or arrangement proposed and explaining its effect can be obtained by creditors or members entitled to attend the meeting, every creditor or member so entitled shall, on making an application in the manner indicated by the notice, be furnished by the company, free of charge, with a copy of the statement.

	Section 94 (10)(b)

The Tribunal may make provision for all or any of the following matters as a part of the Tribunal’s Order sanctioning the compromise or arrangement proposed in the application to the Tribunal:

(i) the transfer to the transferee company of the whole or any part of the undertaking, property or liabilities of any transferor company ;

(ii) the allotment or appropriation by the transferee company of any shares, debentures, policies, or other like interests in that company which, under the compromise or arrangement, are to be allotted or appropriated by that company to or for any person ;

(iii) the continuation by or against the transferee company of any legal proceedings pending by or against any transferor company ;

(iv) the dissolution, without winding up, of any transferor company ;

(v) the provision to be made for any person who, within such time and in such manner as the Court directs, dissent from the compromise or arrangement ; and

(vi) such incidental, consequential and supplemental matters as are necessary to secure that the reconstruction or amalgamation shall be fully and effectively carried out : 

 

 

 

	Section 95(1):
The transferee company can acquire shares of the dissenting shareholders under the approved scheme, subject to following conditions:

(1)                                              Where a scheme or contract referred to in Section 95 has been approved by the holders of the requisite value of shares within four months after making of the offer in that behalf by the transferee, such transferee company may at any time within two months after the expiry of the said four months, give notice in the Form to any dissenting shareholder or to any shareholder of the transferor Company who has not assented to the scheme or contract in pursuance of Section 95 of the Act, that it desires to acquire his shares on the same terms offered to all holders of the shares of that company. The dissenting shareholder may make an application to the Tribunal against such acquisition within one month from the date on which the notice was given.

(2)                                              Where in pursuance of any such scheme or contract as aforesaid, shares, or shares of any class, in a company are transferred to another company or its nominee, and those shares together with any other shares or any other shares of the same class, as the case may be, in the first mentioned company held at the date of transfer by, or by a nominee for, the transferee company or its subsidiary comprise nine-tenths in value of the shares, or the shares of that class, as the case may be, in the first mentioned company,  then –

(a)  the transferee company shall, within one month from the date of the transfer (unless on a previous transfer in pursuance of the scheme or contract it has already complied with the requirement), give notice of that fact to the holder of the remaining shares or of the remaining shares of that class, as the case may be, who have not assented to the scheme or contract; and 

(b) any such holder may, within three months from the giving of the notice to him, require the transferee company to acquire the shares in question; and where a shareholder gives such notice, the transferee company shall be entitled and bound to acquire those shares on the terms on which, under the scheme or contract, the shares of the approving shareholders were transferred to it, or on such other terms as may be agreed, or the Tribunal on the application of either the transferee company or the shareholder thinks fit to order.

 

(3)                                              Where a notice has been given by the transferee company under Section 95 and the Tribunal has not on an application made by the dissenting shareholder, made an order to the contrary, the transferee company shall, on the expiry of one month from the date on which the notice was given or after disposal of the application made by the dissenting shareholder to the Tribunal, transmit a copy of the notice to the transferor company together with an instrument of transfer executed on behalf of the shareholder by any person appointed by the transferee company and on its own behalf by the transferee company, and pay or transfer to the transferor company the amount or other consideration representing the price payable by the transferee company for the shares which the company is entitled to acquire.  The transferor company shall thereupon register the transferee company as the holder of those shares and within one month of the date of registration, inform the dissenting shareholders of the fact of such registration and of receipt of the amount or other consideration representing the price payable to them by the transferee company.  However, an instrument of transfer shall not be required for any share for which a share warrant is for the time being outstanding.

(4)                                              The following provisions shall apply in relation to every offer of a scheme or contract involving the transfer of shares or any class of shares in the transferor company to the transferee company, namely:

(a)      every such offer or every circular containing such offer or every recommendation to the members of the transferor company by its directors to accept such offer shall be accompanied by such information in Form____.

(b)      every such offer shall contain a statement by or on behalf of the transferee company, disclosing the steps it has taken to ensure that necessary cash will be available.

(c)      every circular containing or recommending acceptance of, such offer shall be presented to the Registrar for registration and no such circular shall be issued until it is so registered.

(d)      the Registrar may refuse to register such circular which does not contain the information required to be given therein or which sets out such information in a manner likely to give a false impression; and

(e)      an appeal  shall be to the Tribunal against the order of Registrar refusing to register any such circular.

Explanation:
“dissenting shareholder” includes a shareholder who has not assented to the scheme or contract and any shareholder who has failed or refused to transfer his shares to the transferee company in accordance with scheme or contract.

“transferee company” does not include any company other than a company within the meaning of sub-section 12 of Section 2 of the Act.

“transferor company” includes any body corporate, whether a company within the meaning of the Act or not.
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