Note on Concept Rules

On August 4, 2004, a Concept Paper was placed on the website of the Ministry of Company Affairs with a view to eliciting views/comments on the proposed comprehensive revision of the Companies Act, 1956. The Concept Paper was provided in the legislative format with a view to enabling different stakeholders to view the changes proposed and subject the concepts contained to critical examination.

2. The structure of the Concept Paper is such that it seeks to address matters of substantive law, leaving procedural aspects to Rules. The notes on Chapters forming part of the Concept Paper indicate various areas that are proposed to be prescribed by way of Rules. Accordingly, draft Concept Rules have been prepared on the lines indicated in “Notes on Chapters” enclosed with the Concept Paper. The draft Concept Rules, therefore, cover the procedural aspects, enabling issue of necessary notifications once the concept law is frozen and brought into force. Some additional formats like Schedules, Tables would be finalized once the ideas in the Concept Paper and the Concept Rules are finalized.

3. As in the case of the Concept Paper, the Concept Rules do not constitute a legislative draft. These are intended to complement the principles laid down in the Concept Paper. The draft Concept Rules have been attempted at this stage only to bring to focus the procedural aspects. Where some part of the substantive law is identified as having been included in the Concept Rules, the same could be suitably replaced in the substantive provisions once the concepts are finalised. This is expected once the recommendations of the Expert Committee headed by Dr. J.J. Irani are available. 

4. The first set of Rules cover all Chapters in the Concept Paper except Chapters I, XI to XIV & XXIV*. Concept Rules relating to remaining Chapters will be placed on the website separately.

5. The Concept Rules in its present form may require to be examined along with the Concept Paper so as to enable a comprehensive view.

6. Views, comments and suggestions in respect of the Concept Rules concerning the Chapters II to X, XV, XVI (Part), XVII to XXIII & XXV be indicated at the concept.mca@sb.nic.in within a period of 30 days beginning from 3rd February, 2005. 

Draft

Company Rules

Framed under

Draft Companies Bill 2004

Draft Rules under Chapter II [Sections 3 to 16] of Draft Companies Bill : Incorporation of Company & Matters incidental thereto

Relevant rules under Section 4(1)

Prescribed professions
For the purpose of section 4(1)(ii), the following professions are prescribed:- 


-
advocates, 


-
chartered accountants, 


-
cost accountants, 


-
secretary, 


-
doctors, 


-
architects and 


-
engineers

Relevant rules under Section 5(1)
Availability of name
1. The promoters of a company seeking a proposed name or a company seeking to change its name may make application to the Registrar of Companies of the State in which the registered office of the proposed company/company is to be situate or is situated as the case may be, for confirmation as to whether the proposed name or the changed name, as the case may be, is undesirable within the meaning of section 5. Every such application shall be filed with the Registrar of Companies alongwith the fee (to be notified from time to time) and the Registrar of Companies shall furnish the required confirmation ordinarily within three days of the receipt of the application.

2. Guidelines For Name Availability 

A. Application fee and form


1.
The application for availability of name should be made in the prescribed form together with the prescribed fee and should be signed by the promoter or by their authorized representative. In case of change of name, the form should be signed by a person duly authorized by the Board of Directors.


2.
The name will be kept reserved initially for a period of three months and will continue to be available for a maximum period of six months subject to renewal of the name by the ROC after the expiry of initial period of three months, on application by the applicant. 
B. Guidelines

In the following circumstances, the name, which falls within the categories mentioned below, will be considered undesirable and will not be made available:


(1)
If it is not in consonance with the principal objects of the company as set out in its memorandum of association. This does not necessarily mean that every name should be indicative of its objects, but when there is some indication of business in the name then it should be in conformity with its objects. However, unless the application for availability of name is for the change of name, the principal object of the proposed company in suitable words need to be a part of the proposed name.


(2)
If the Company/Companies’ main business is finance unless the name is indicative of that particular financial activities, viz., Chit Funds/Investments/Loans/Insurance/Banking etc.


(3)
If it includes any word or words which are offensive to any section of the people. So also names, which appear confusing with any political or religious organizations are to be considered as undesirable names.


(4)
If the proposed name is the exact Hindi translation of the name of an existing company in English especially an existing company with a reputation.


(5)
If the proposed name has a close phonetic resemblance to the name of a company in existence for example, J.K. Industries, Ltd., Jay Kay Industries Limited.


(6)
If the name is only a general one like Cotton Textile Mills Ltd., or Silk Manufacturing Ltd. And not specific like Calcutta Cotton Textiles Mills Limited or Lakshmi Silk Manufacturing Company Limited. If the proposed name includes common words like ‘Popular’ ‘General’ ‘Janta’, if they are in the same State doing the same business. But in case of companies in different business in the same State and in all cases when the registered office of the company is in different States, the name might be allowed. For instance, if there is ‘Popular Drug House Private Limited’ existing another company by the name of ‘Popular Plastic Private Limited’ should not be objected to.


(7)
If it includes, the word “Co-operative”, Sahakari or the equivalent or word “Co-operative” in the regional language of the country unless the proposed name is for producer company defined under the Act.


(8)
If it attracts the provisions of the Emblems and Names (Prevention of Improper Use) Act, 1950 as amended from time to time, i.e., use of improper names prohibited under this Act.


(9)
If it connotes Government’s participation or patronage unless circumstances justify it, e.g., a name may be deemed undesirable in certain context if it includes any of the words such as National, Union, Central Federal, Republic, President, Rashtrapathi, Small-Scale Industries, Cottage Industries and Financial Corporation, etc.


(10)
If the objects include banking, insurance, stock-exchange, mutual fund etc. a copy of the in principle approval of the competent authority should be enclosed and the authorized capital of the proposed company should be inconformity with the guidelines issued by such authorities.


(11)
If the proposed name implies association or connection with Embassy or Consulate, which suggests connection with local authorities such as Municipal, Panchayat, Delhi Development Authority or any other body connected with the Union or the State Government.


(12)
If the proposed name is vague like D.J.M.O. Limited or T.N.V.R. Private Limited or S.S.R.P. Limited. Abbreviated names can be considered by ROC for change of name. The company should be having a paid capital of Rs. 5 crore and turnover of minimum Rs. 100 crore and should be popularly known with the proposed abbreviated names. The company should possess either a trade mark or patent registered with the abbreviated name.


(13)
If a proposed name implies association or connection with or patronage of a national hero or any person held in high esteem or important personages who are occupying important positions in Government so long as they continue to hold such positions.


(14)
It resembles closely the popular or abbreviated description of important companies like Tisco (Tata Iron & Steel Company Limited), H.M.T. (Hindustan Machine Tools), I.C.I. (Imperial Chemical Industries), Texmaco (Textile Machinery Corporation), Wimco (Western India Match Company), etc. In some cases, the first word or the first few words may be the key words and care should be taken that they are not exploited. Such words should not be allowed even though they have not been registered as trade marks.


(15)
If it is different from the name/names of the existing company/companies only to the extent of having the name of place within brackets before the word limited; for example, Indian Press (Delhi) Limited, should not be allowed in view of the existence of the company named Indian Press Limited. To this rule, however, frequent exceptions are made in case of subsidiary and in the case of a company carrying on local business and in other cases on their merits. As for example, ‘Corner Garage (Delhi) Private Limited may be allowed notwithstanding that there is an existing company ‘Corner Garage Private Limited’ at Calcutta. So would be ‘Regent Cinema Limited’ at Madras, if there is a company by the name Regent Cinema (Delhi) Limited. These names may also be allowed if they are in the same group or management after obtaining no objection from the existing company.


(16)
If it includes a name of registered trade-mark unless the consent of the owner of the trade-mark or a trade mark which is subject of an application pending for registration has been produced by the promoters. It may not be possible in all cases to check up the proposed name with the trade mark, or trade mark for which application is pending before the appropriate authority, however, if the Registrars are in the knowledge or some interested party/parties bring to their notice a trade mark which is included in the proposed name then it should not be allowed unless a no objection certificate is obtained from the party who has registered the trade mark in its own name or has made an application for registration of trade mark.


(17)
If a name is identical with or too nearly resembles, the name of which a company in existence has been previously registered. A few illustrations of closely resembling names are given below for guidance. The names as proposed in column 1 should not (normally) be made available in view of companies in existence as shown in column 2. However, if a proposed company is to be under the same management or in the same group and like to have a closely resembling name to the existing companies under the same management or group with a view to have advantage of the goodwill attached to the management or group name such a name may be allowed.

	Proposed name
	Existing company too nearly resembling name

	1. Hindustan Motor and General Finance Company
	Hindustan Motor Limited

	2. The National Steel Mfg. Co.
	National Steel Works

	3. Trade Corporation of India Limited
	State Trading Corporation of India Limited

	4. Viswakaram Engineering Works Private Limited
	Viswakaram Engineer(India) Private Limited

	5. General Industrial Financing & Trading Co Ltd.-
	General Financial & Trading Corporation -

	6. India Land & Finance Limited
	Northern India Land & Finance Limited

	7. United News of India Limited
	United Newspapers Limited

	8. Hindustan Chemicals and Fertilizer Limited
	Hindustan Fertilizers Limited



(18)
Even in the case of unregistered companies or firms which have built up a reputation over a considerable period, the principle (that if a name is identical with or too closely resembles the name by which a company has been previously registered and is in existence, it should not be allowed) should be observed as far as practicable. In view of the difficulty in checking up whether a proposed name is identical with or too nearly resembles the name of unregistered company or a firm of repute, it should at least be ensured that a proposed name is not allowed if it is identical with or too nearly resembles the name of a firm within the knowledge of the Registrar. The cases of foreign companies of repute should also be similarly treated even if there are no branches of such companies in India.


(19)
If it is identical with or too nearly resembles the name of a company in liquidation, since the name of a company in liquidation is borne on the register till it is finally dissolved. A name which is identical with or too closely resembles the name of a company dissolved as a result of liquidation proceeding should also not be allowed for a period of 2 years from the date of such dissolution since the dissolution of the company could be declared void within the period aforesaid by an order of the Tribunal under section 206 of the Act.



Further, as a company which is dissolved in pursuance of action under section 207 of the Act can be revived by an order of the Tribunal before the expiry of 20 years from the publication in the Official Gazette of the company being so struck off, it is considered desirable to stop or conditionally allow the registration of a proposed name which is identical with or too nearly resembles the name of such dissolved company for a period indicated below. Since the period of 20 years as prescribed under the law is considered an unduly long period, the registration of a proposed name which is identical with or too nearly resembles the name of company dissolved in pursuance of section 207 should not be allowed for a period of first five years only. During the next five years such a proposed name may be allowed subject to the condition that in the event of the dissolved company being restored to life by an order of the Tribunal the new company would have to change its name. After a lapse of ten years, names identical with or too nearly resembling those of the dissolved companies may be allowed without any such conditions.


(20)
If it is different from the name of an existing company merely by the addition of words like New, Modern, ‘Nav’ etc. Names such as New Bata Shoe Company, New Bharat Electronic, etc. should not be allowed. Different combination of the same words also requires careful consideration.


(21)
In case of dissolution or/and amalgamation, the name of the dissolved/transferor company should not be allowed for a period of three years from the date of dissolution/amalgamation.


(22)
If it is intended or likely to produce a misleading impression regarding the scope or scale of its activities which would be beyond the resources at its disposal. For example, names like Water Development Corporation of India (Private) Ltd., Telefilm of India (Private) Ltd., All India Sales Organisation Ltd., Inter-Continental Import and Export Company Ltd., etc. should not be allowed, when the authorised capital is to be only a few lakhs, and the area of operation limited to a State. Words like “International”, “Hindustan”, ‘India’, ‘Bharat’, ‘continental’, ‘Asiatic’ may be allowed only if the scope and scale of business of the proposed company justify the use of such words. 


(23)
If the proposed name includes the word “State” along with the name of the State such Kerala State Company Limited should not be allowed as it would give an impression of the Kerala State Government participating in the share capital of the proposed company. However, if the name of a State only is included without the addition of the word ‘State’ in the proposed name then it may be allowed as it is not likely to give the impression that the company has the State Government’s interest in it.


(24)
If the proposed name includes words like French, British, German etc., unless the promoters satisfy that there is some form of collaboration and connection with the foreigners of that particular company or place the name of which is incorporated in the name. Thus, the name ‘German Tool Manufacturing Company Ltd.’, should not be allowed unless the company has some connection with Germany.


(25)
Even where except for the first word all the other words of the proposed name are similar to those of an existing company, the first word should be considered to be sufficient to distinguish it from the name of the existing company. For example, ‘Oriental…Limited.’


(26)
ROCs may now allow names starting with small alphabets (like i2 Technologies Ltd. etc.) as such names are being increasingly used by many companies in other countries. It should, however, be ensured that the name starting with small alphabets does not have phonetic or visual resemblance to the name of a company in existence.


(27)
Names with the word insurance/assurance or risk corporation as part of the name will be made available after consultation with Insurance Regulatory and Development Authority. Such names will be allowable only to new companies and not for change of name as existing companies. 


(28)
Guidelines as to use of key words


“With a view to maintain uniformity, the following guidelines may be followed in the use of key words, as part of name, while making available the proposed names under sections 5 & 12 of the Act.

	 
	Key words
	Required authorised Capital

	 
	 
	Rs.

	(1)
	Corporation
	5 crores

	(2)
	International, Globe, Universal, Continental Asiatic, Asia, World, Overseas, Pacific being the first word of the name
	1 crore

	 
	 
	 

	(3)
	If any of the words at (2) above is used within the name(with or without brackets)
	50 lakhs

	 
	 
	 

	(4)
	Hindustan, India, Indo, Bharat, Bhartiya being the first word of the name
	50 lakhs

	 
	 
	 

	(5)
	If any of the words at (4) above is used within the name(with or without brackets)
	5 lakhs

	 
	 
	 

	(6)
	Industries/Udyog
	1 crore

	(7)
	Enterprises, Products, Business, Manufacturing, Mills, Export, Import Institute, Foundation, Park, Venture, Asset
	10 lakhs




These names with key words at Serial Nos. (6) and (7) may be considered when the company proposes to deal in various activities or the company is already carrying on various business activities (in the case of change of name).” 

(29)
Names will be made available for use by the set of promoters mentioned in the application for name. In case of any change in the name(s) amongst the subscribers, the changed subscribers shall make fresh application for availability of name along with no objection given through Affidavit by the excluded subscribers.


(30)
The words “Venture Capital/Venture Capital Company/Venture Capital Fund/Venture Capital Finance Company” or such similar name, as part of the proposed name of a company be only allowed when the company or the promoters have obtained approval from the Department of Economic Affairs or such authority as may be nominated by the Government, in this behalf”. 


(31)
If it includes proper name which is not a name or surname of a director - such names should not be allowed except, for valid reasons. For example, for sentimental reasons, if the names of near relatives are adopted documentary evidence as of their near relations such as wife, son, daughter, father, mother and none else need be furnished. Further, company starting with family names can be considered only when such family names do not related to reputed and good will earned house names such as Mafatlal, Kirloskar, Birla, Tata etc.


(32)
In case name was made available by one ROC but the subscribers desire to register with some other ROC, the applicants shall have to obtain NOC from the 1st ROC specifically containing the terms including authorised capital under which name was allowed.

C. Guidelines for change of name of an existing company

In case of application for availability of name for the purpose of change of name of existing company such request can be considered on fulfilling of following conditions:


(i)
Abbreviated name or names without containing the objects can be given only if there is a registered Trade Mark or the company had sizeable turnover during the past three years.


(ii)
There was no public issue of the Company during last five years. 


(iii)
There is up-to date filing of statutory returns like regarding Balance Sheet and Annual Return.


(iv)
Such applicant company must have statutory officers like Company Secretaries, Chief Accounts Officer, Managing Director if required under the Act.


(v)
No change of name may be allowed in case winding up petition is pending before any Court of Law against the company. 


(vi)
No change of name should be allowed in case of any Authority/Court has identified the company as a vanishing/tainted/scam company.


(vii)
There should not be any non-compliance of order of Court/Tribunal/CLB in repayment of small depositors/debenture holders. (An Affidavit to the effect the applicant is not suffering from (ii) to (vii) is to be furnished along with the application.)

Change of name shall be allowed to companies to reflect the business of software only if a substantial portion of their income (as reflected from their audited accounts or accounts certified by a Chartered Accountant) is derived from software business. If this is not proved then such change of name should not be allowed.

3. Where the Registrar of Companies informs the company or the promoters of the company that the changed name or the name with which the proposed company is to be registered, as the case may be, is not undesirable, such name shall be available for adoption, 


(a)
by the said company for a period of three months or, 


(b)
by the said promoters of the company for a period of three months, from the date of intimation by the Registrar.

Relevant rules under Section 5(5)
Requirements with respect to Memorandum and Articles of Association

The format and the contents of the Memorandum of Association and Articles of Association shall be as per table .......... (to be notified).
Relevant rules under Section 6(1)
(1) The Memorandum of Association shall be printed, divided into paragraphs, numbered consecutively and be signed by each subscriber.

(2) Each subscriber shall indicate the number of shares he takes which shall not be less than one or the amount guaranteed by him, his permanent address, description, the address of the Post Office and Police Station under whose jurisdiction his address falls, occupation, proof of residence such as Telephone bill or ration card or domestic gas customer card, Income-tax PAN Number or Passport Number if any. In the event of the subscriber not having any proof of residence, the subscriber shall enclose an affidavit indicating proof of his residence duly sworn before a Notary Public.

(3) Each of the subscriber shall affix a recent passport size photograph.

(4) The signature of the subscriber may also be in digital form.

(5) The signature of the subscriber shall be affixed in the presence of an Advocate of a Supreme Court or of a High Court, an Attorney or a Pleader entitled to appear before a High Court, or a Secretary or a Chartered Accountant, or a Cost Accountant in wholetime practice in India, who shall add his address, description, occupation and Membership No. granted by the respective Council/Institute. 

(6) In case any subscriber, whether an Indian or a person of foreign origin, subscribes to the Memorandum of Association in a country outside India, the signatures shall be attested by a Notary Public of such country or by the Diplomatic or Consular Officer empowered in this behalf under Section 3 of the Diplomatic and Consular Officers (Oaths and Fees) Act, 1948, or where there is no such Officer by any of the officials mentioned in section 6 of the Commissioners of Oath Act, 1889, or in any Act amending the same.

(7) The Articles of Association shall be:


(i)
printed, divided into paragraphs, numbered consecutively and


(ii)
be signed by each subscriber in the presence of an Advocate of a Supreme Court or of a High Court, an Attorney or a Pleader entitled to appear before a High Court, or a Secretary or a Chartered Accountant, or a Cost Accountant in wholetime practice in India, who shall add his address, description, occupation and Membership no. of the respective Council/Institute.


(iii)
Each subscriber shall indicate his permanent address, description, occupation, Income-tax PAN No. and Passport No, if any.


(iv)
In the event of the subscriber not having a passport or Pan No. the subscriber shall enclose an affidavit indicating proof of his residence duly sworn before a Notary Public.


(v)
Each of the subscriber shall affix a recent passport size photograph.

Relevant rules under Section 7(1)
Alteration of Memorandum of Association 

(1) A company altering the provisions of Memorandum relating to change of the place of its Registered Office from one state to another shall make an application to the Central Government within three months from the date of passing the special resolution.

(2) The company shall, not less than one month before filing any application to the Central Government:


(i)
publish a general notice, at least once, in the state in a daily newspaper published in English and in the principal language of that state in which the registered office of the company is situated, and circulating in that state clearly indicating the substance of the application and stating that any person whose interest is likely to be affected by the proposed alteration of the Memorandum may intimate to the Central Government within twenty-one days of the date of publication of that notice, the nature of interest and grounds of opposition ; and


(ii)
serve, by certificate of posting, individual notice(s) to the effect set out in clause (i) above on each debentureholder and creditor for a sum exceeding Rupees Fifteen Lakhs. 


(iii)
a notice together with the copy of the application shall also be served by registered post on the Chief Secretary to the Government of the State in which the registered office of the applicant company is situate, or, where the registered office of the company is situated in a Union Territory, to the Administrator/Lt. Governor of the Union Territory.

(3) The application shall enclose true certified copies of the following documents:


(i)
Memorandum of Association and Articles of Association


(ii)
Notice calling for the meeting with explanatory statement


(iii)
Special Resolution sanctioning the alteration by the members


(iv)
Minutes of the meeting 


(v)
Copies of the latest audited Balance Sheet and Profit & Loss Account with Auditors’ and Directors’ Report


(vi)
Proof of despatch and service of notice together with newspaper cutting


(vii)
Proof verifying the list of creditors


(viii)
Probable effective date of change of registered office.

(4) The Central Government may call for the comments of the Registrar under whose jurisdiction the company’s Regd. Office is situated.

(5) Any person intending to oppose the application shall within twenty-one days from the date of service or publication of the notice, as the case may be, deliver, or cause to be delivered, or send by registered post, the objections supported by an affidavit, in original, to the Central Government and shall serve a copy of the objections on the applicant company at its registered office.

(6) The Central Government may allow the application subject to such conditions as it may deem fit.

(7) (i) The applicant company shall file a copy of the order with both the concerned Registrars and the Registrar from whose jurisdiction the company is transferred shall first register the same within 30 days from the date of filing. 

(ii) The Registrar to whose jurisdiction the company is transferred shall register the same within 30 days from the date of registration cited. Both the Registrars shall make necessary changes in the Register and transfer the records. 

(iii) The company shall give notice of the address of its new Registered Office to the Registrar under whose jurisdiction the company is now shifted within 30 days from the effective date. 

(iv) The alteration may take effect even from a future date which shall not be later than 60 days from the date of the order of the Central Government, in case the company elects so.

Companies shifting their Registered Office within the same State
(8) (i) The company shifting its Registered Office from the jurisdiction of one Registrar of Companies to another Registrar of Companies within the same state shall file an application with the Regional Director. 

(ii) The Regional Director shall pass an order in writing confirming the change after giving necessary opportunity of being heard to the parties within 4 weeks from the date of receipt of application. 

(iii) The company shall file a copy of the confirmation order with both the concerned Registrars of Companies within 30 days from the date of such confirmation and the Registrar from whose jurisdiction the company is transferred shall register the same first within 30 days from the date of filing.

(iv) The Registrar to whose jurisdiction the company is transferred shall register the same within 30 days from the date of registration cited. Both the Registrars shall make necessary changes in the Register and transfer the records. The company shall give notice of the address of its new Registered Office to the Registrar under whose jurisdiction the company is now shifted within 30 days from the effective date. 

(v) Alteration shall take effect even from a future date which shall not be later than 60 days from the date of the order of the Central Government, in case the company elects so.

Alteration of object clause of the Memorandum

(9) The company altering the provisions of its Memorandum with respect to the objects of the company, while filing the special resolution passed under section 8(1) of the Act, shall enclose an altered printed copy of the Memorandum and the Registrar shall register the same within 30 days and issue Certificate of such registration.

Alteration of capital clause of memorandum 

(10) A company may alter the provisions of the Capital Clause of its Memorandum of Association to :


(i)
increase its share capital by such amount as it thinks expedient by issuing new shares;


(ii)
consolidate and divide all or any of its share capital into shares of larger amount than its existing shares;


(iii)
convert all or any of its fully paid-up shares into stock, and reconvert that stock into fully paid-up shares of any denomination;


(iv)
sub-divide its shares, or any of them, into shares of smaller amount than is fixed by the memorandum, so however, that in the sub-division the proportion between the amount paid and the amount, if any, unpaid on each reduced share shall be the same as it was in the case of the share from which the reduced share is derived;


(v)
cancel shares which, at the date of the passing of the resolution in that behalf, have not been taken or agreed to be taken by any person and diminish the amount of its share capital by the amount of the shares so cancelled.

(11) The company shall file the particulars of such alteration in sub-rule (10) of this rule to the Registrar, along with altered copy of the Memorandum within 30 days of such alteration. 

Alteration of the liability clause of the memorandum

(12) A company registered as an unlimited company may alter the liability clause of the Memorandum of Association to make the liability as limited and vice versa as per the following procedure:


(i)
the company shall pass a special resolution altering the liability clause which shall be filed with the Registrar within 30 days;


(ii)
when unlimited company alters its liability clause to make the liability of the shareholders limited, the resolution shall be accompanied by declaration to the effect that proper notice to the creditors were given and ‘No Objection’ obtained from majority of the creditors (in value).


(iii)
When a limited company alters its liability clause to make the liability unlimited, the resolution shall be accompanied by consent from all the shareholders for such alteration.


(iv)
The Registrar shall register the alteration within 30 days of filing, make changes in his records and issue a certificate to that effect.
Relevant rules under Section 8(1)
Alteration of Articles of Association

1. Where the alteration of the Articles of Association has the effect of converting a public company into a private company, the company shall file a copy of such resolution within three months from the date of passing of such resolution with the Registrar.

2. Where the alteration of the Articles of Association of any company has the effect of converting a public company into a private company, the company shall make an application to the Central Government, within three months from the date of the special resolution, for its approval. The application shall be accompanied by:


(a)
Proof of service of notice of such proposed alterations to all the secured and unsecured creditors of the company on the date of such meeting. 


(b)
An altered printed copy of the Articles of Association. 

3. The Registrar shall register the same within 30 days of the receipt of approval/application and issue a fresh certificate incorporating the new status.

4. The Registrar shall register a special resolution filed by a private company altering its articles of association in such a manner that they no longer include the provisions which are required to be included in the articles of a private company under section 2(66) and issue a certificate incorporating the new status.

Relevant rules under Section 8(2)
For the purpose of section 8(2), the company shall file the alteration in the Articles of Association within 30 days from the date of such resolution along with altered copy of the Articles of Association. 

Relevant rules under Section 9(2)
Notice of change of Registered Office
Notice of every change in the situation of the registered office along with the address of the Post Office and Police Station under whose jurisdiction the registered office falls, shall be given within thirty days after the date of change to the Registrar who shall record the same.

Relevant rules under Section 9(3)
Publication of name by company

(1) Every company—


(a)
shall paint or affix its name, corporate identity number and the address of its registered office, and keep the same painted or affixed, on the outside of every office or place in which its business is carried on, in a conspicuous position, in letters easily legible;


(b)
if the characters employed therefore are not those of the language, or of one of the languages, in general use in that locality, shall also paint in the characters of that language or of one of those languages;


(c)
shall have its name engraven in legible characters on its seal; 


(c)
shall have its name, corporate identity number, the address of its registered office and the e-mail address mentioned in legible characters in all its business letters, in all its bill heads and letter paper, and in all its notices and other official publications; and 


(d)
shall have its name, corporate identity number and e-mail address in all bills of exchange, hundis, promissory notes, endorsements, cheques and orders for money or goods purporting to be signed by or on behalf of the company, and in all bills of parcels, invoices, receipts and letters of credit of the company.

Relevant rules under Section 11(d)
Unlimited liability of director/promoter

If during the course of trial of offences given hereunder, it appears that the business of the company has been carried on, with intent to defraud the depositors, debenture holders, applicants for shares, creditors, members or any other persons, the Court, on the application of the Registrar of Companies, any creditor, depositor, debenture holder including debenture trustee or any person concerned or interested therein, may if it thinks proper to do so, declare that any director or promoter, who was knowingly parties to the carrying on of the business in a manner detrimental to the interest of the aforesaid persons, shall be personally liable for all or any of the debts or other liabilities of the company as the court may direct:


(i)
Offence under section 33(7) in omitting or failing to make repayment of deposits in accordance with the provisions of the said section and rules made thereunder.


(ii)
Offence under section 18 in including any untrue or misstatement in the prospectus.


(iii)
Offence under section 21 in fraudulently inducing persons for investment.


(iv)
Offence under section 78 in a director not disclosing the nature of his concern or interest in a contract or arrangement or proposed contract or proposed arrangement.


(v)
Offence under section 31(8) by the company in failing to redeem the debentures on the date of maturity or pay interest on the debentures as per the terms and conditions of the issue of the debentures.

Relevant rules under Section 12(2)
Change of name of company
1. A company seeking change of its name either on its own or on the directions of the Central Government shall make an application to the Central Government.

2. In considering the applications for change of name the Central Government shall consider whether (i) the reason(s) for change of name is/are sufficient and (ii) the proposed name is in consonance with the main objects of the company or with the kind(s) of business actually carried on.

3. In case the change of name is being proposed with a view to undertake a new line of business the Central Government shall allow the change of name only after the alteration of the object clause of the Memorandum.

4. The Central Government shall cause registration of said application and issue fresh Certificate of Incorporation consequent upon change of name within 30 days from the receipt of application.

Relevant rules under Section 13 

Registration of Association having charitable objects 
1. Any association (hereinafter referred to either as “the association” or as “the proposed company”) which is desirous of being incorporated as a company with limited liability, without the addition to its name of the word “Limited” or the words “Private Limited” shall make an application in writing to the Central Government for a licence under section 13.

2. The application shall be accompanied by the following documents, namely :—


(i)
Three printed copies of the Memorandum and Articles of Association of the proposed company ;


(ii)
A declaration by an advocate of the Supreme Court or of a High Court, an attorney or a pleader entitled to appear before a High Court or a secretary, or a Chartered Accountant or a Cost Accountant in whole-time practice in India that the Memorandum and Articles of Association have been drawn up in conformity with the provisions of the Act and that all the requirements of the Act and the rules made thereunder have been duly complied with in respect of registration or matters incidental or supplementary thereto ;


(iii)
Three copies of a list of the names, description, permanent addresses, and occupation, Income-tax PAN No. or Passport No. and in the event of the subscriber not having a passport or Pan No. the subscriber shall enclose an affidavit indicating proof of his residence duly sworn before a Notary Public in proof of address of the promoters (and where a firm is a promoter, of each partner in the firm), as well as of the members of the proposed Board of Directors, together with the names or companies, associations and other institutions, in which such promoters, partners and members of the proposed Board of Directors are directors or hold responsible positions, if any, with descriptions of the positions so held; 


(iv)
Each of the promoter (where a firm is a promoter photograph of each partner of the firm) shall affix his recent passport size photograph to the application.

3. If the association is one which is already in existence, three copies of the following documents submitted by the management thereof to its members, for each of the two complete financial years immediately preceding the date of the application, or where the association has functioned only, for one such financial year, for such year :—


(i)
A statement showing in detail the assets (with the estimated values thereof) and the liabilities of the association as on the date of the application or within seven days of that date ;


(ii)
A statement specifying briefly the grounds on which the application is made ; and


(iii)
A declaration by each of the persons making the application.

4. The Memorandum of Association of the proposed company shall be in the form specified or in a form as near thereto as circumstances admit.

5. (i) Any company registered under the Act as a limited company, which is desirous of being incorporated without addition to its name of the word “Limited” or words “Private Limited” shall make an application in writing to the Central Government for a licence under Section 13 of the Act. 

(ii) The requirements for making an application applicable to an Association which is in existence proposing to form a company under this section as specified in clause 3 above shall apply mutatis mutandis to a company registered under the Act and desirous of being incorporated under this Act.

6. Simultaneously with the application made under this clause, the applicants shall furnish to the Registrar of Companies of the State in which the Registered Office of the proposed company or company is to be or is situate, a copy of the application, and of each of the documents. 

7. The Central Government shall, grant the license and direct the company to insert in its memorandum, or in its articles, or partly in the one and partly in the other, such conditions of the licence as may be specified by the Central Government in this behalf.

Relevant rules under Section 14(7)
Contracts and deeds, seal, etc.

1. A company having an official seal for use in any such territory, district or place may, by a board resolution and in writing under its common seal, authorise any person appointed for the purpose in that territory, district or place to affix the official seal to any deed or other document to which the company is a party in that territory, district or place.

2. The authority of any agent authorised under clause 1 shall, as between the company and any person dealing with the agent, continue during the period, if any, mentioned in the instrument conferring the authority, or if no period is there mentioned, until notice of the revocation or determination of the agent’s authority has been given to the person dealing with him.

3. The person affixing any such official seal shall, by writing under his hand, certify on the deed or other document to which the seal is affixed, the date on which and the place at which, it is affixed.

4. A deed or other document to which an official seal is duly affixed shall bind the company as if it had been sealed with the common seal of the company.

Draft Rules under Chapter III [Sections 17 to 32] of Draft Companies Bill : Issue of Securities, capital and related matters

Relevant rules under Section 17
Prospectus, shelf prospectus and information memorandum

1. A copy of the prospectus issued by or on behalf of the company, delivered to the Registrar for registration shall be signed by every person who is named therein as director or proposed director of the company or by his agent authorized in writing. 

2. The prospectus shall attach thereto; 


(a)
Consent to the issue of prospectus including consent from an expert;


(b)
A statement by the expert that he is not and has not been engaged or entrusted in the formation, promotion or in the management of the company and that he has given and has not withdrawn his consent for inclusion of his statement in the prospectus;


(c)
A copy of every contract, absolute or conditional for the sale or purchase or for any option of purchase, of any property to be acquired by the company where:


(i)
the purchase money is not fully paid at the date of the issue of prospectus;


(ii)
the purchase money is to be paid or satisfied, wholly or in part, out of the proceeds of the issue offered for subscription by the prospectus;


(iii)
the contract depends for its validity or fulfilment on the result of that issue;


(iv)
contract or arrangement entered or proposed to be entered into with related parties pursuant to section 79(1) of the Act. 


(d)
Copies of contracts referred to in the prospectus;


(e)
All reports as specified in the prospectus;


(f)
Consent in writing of the person named in the prospectus as Auditor, Legal Advisor, Attorney, Solicitor, Banker or Broker of the Company or proposed Company to act in that capacity.

3. Every prospectus shall, on the face of it state that a copy has been delivered to the Registrar for registration and that the documents and reports required by the Act and the Rules made thereunder are attached thereto.

4. Every prospectus shall contain particulars of discount allowed on the issue of shares and details relating to so much of that discount as has not been written off at the date of issue of prospectus. 

5. The Registrar shall register the prospectus only if the requirements of section 17 and rules made under section 17 are complied with. 

6. If a prospectus is issued more than 90 days after the date on which a copy is delivered to the Registrar, it shall be deemed to be a prospectus a copy of which has not been delivered for registration.

7. A Company filing a shelf prospectus with the Registrar shall not be required to file a prospectus afresh at every stage of offer of securities for a period of one year from the date of opening of first issue of securities under that prospectus. 

Relevant rules under Section 17(1), proviso
Shelf Prospectus
1. A shelf prospectus issued by any public financial institution, public sector bank or scheduled bank, whose main object is financing shall be valid for a period of one year from the date of opening of the first issue of securities under that prospectus.

2. A shelf prospectus shall be filed with the Registrar in the same manner set out in rule prescribed under section 17(1) of the Act.

3. A company filing a shelf prospectus with the Registrar shall not be required to file prospectus afresh at every stage of offer of securities by it within the period of validity of the shelf prospectus.

4. A company filing a shelf prospectus shall be required to file an information memorandum on all material facts relating to new charges created, changes in the financial position as have occurred between the first offer of securities, previous offer of securities and the succeeding offer of securities within three months prior to making of a second or subsequent offer of securities under the shelf prospectus.

5. Where an update of information memorandum is filed every time an offer of securities is made, such memorandum together with the shelf prospectus shall constitute the prospectus.

Relevant rules under Section 17(10)
Information Memorandum

1. A company inviting subscription by an information memorandum shall be bound to file a prospectus prior to the opening of the subscription lists and offer the same as a red-herring prospectus, at least three days before the opening of the offer.

2. Any variation between the information memorandum and the red-herring prospectus shall be highlighted as variations by the issuing company and individually intimated to persons invited to subscribe to the issue of securities. 

3. In the event of the issuing company or the underwriters to the issue have invited or received advance subscription by way of cash or post-dated cheques, stock-invest or any other mode of electronic clearance facility as may be approved by the Central Government, the company or such underwriters or bankers to the issue shall not encash such subscription moneys or post-dated cheques, stock-invest or any other mode of electronic clearance facility before the date of opening of the issue, without having individually intimated the prospective subscribers of the variation and without having offered an opportunity to such prospective subscribers to withdraw their application and cancel their post-dated cheques, stock-invest or any other mode of electronic clearance facility for return of subscription paid.

4. The applicant or proposed subscriber shall exercise his right to withdraw from the application on any intimation of variation within seven days from the date of such intimation and shall indicate such withdrawal in writing to the company and the underwriters.

5. Any application for subscription which is acted upon by the company or underwriters or bankers to the issue without having given enough information of any variations, or the particulars of withdrawing the offer or opportunity for canceling the post-dated cheques or stock-invest or stop payments for such payments shall be void and the applicants shall be entitled to receive a refund or return of its post-dated cheques or stock-invest or subscription moneys or cancellation of its application, as if the said application had never been made and the applicants are entitled to receive back their original application and interest at a rate of two per cent over and above the bank rate from the date of encashment till payment of realisation.

6. Upon the closing of the offer of securities, a final prospectus stating therein the total capital raised, whether by way of debt or share capital and the closing price of the securities and any other details as were not complete in the red-herring prospectus shall be filed in a case of a listed public company with the Securities and Exchange Board of India and Registrar, and in any other case with the Registrar only.

Deemed Prospectus
7. In a case of issue of deemed prospectus under sub-section 8(1) of section 17 of the Act, the prospectus shall state, in addition to the matters required by the said section and rules made thereunder, the following:


(a)
the net amount of the consideration received or to be received by the company in respect of securities to which the offer relates;


(b)
the place and time at which the contract under which the said securities have been or are to be allotted may be inspected.

8. The person making an offer under this Rule, shall be deemed to be persons named in the prospectus as directors of the company.

9. Where a person making an offer under this Rule is a company or a firm shall be sufficient if the document referred to under this Rule, is signed on behalf of the company or a firm is signed by two directors of the company or by not less than one-half of the partners in the firm, as the case may be.

Relevant rules under Section 23
Issue of securities at premium

1. Where a company issues securities at a premium, whether for cash or otherwise, a sum equal to the aggregate amount or value of the premiums on those securities shall be transferred to an account, to be called “the securities premium account”.

2. If a company issues a share for a consideration other than cash, at a premium, the consideration should be valued by a registered valuer and the details of valuation should be disclosed in the balance sheet.

3. The securities premium account shall, be applied by the company— 


(a)
in paying up unissued securities of the company to be issued to members of the company as fully paid bonus securities ;


(b)
in writing off the preliminary expenses of the company ; 


(c)
in writing off the expenses of, or the commission paid or discount allowed on, any issue of debentures of the company ; or 


(d)
in providing for the premium payable on the redemption of any redeemable preference shares or of any debentures of the company.

Relevant rules under Section 24(1)

Issue of shares at a discount

1. The Company issuing shares at a discount shall do so subject to fulfilment of the following conditions, viz.-

(i)
the issue of shares at a discount is authorized by a resolution, specifying the maximum rate of discount at which shares are to be issued, passed by the company in the general meeting. 


(ii)
not less than one year as at the date of issue elapsed since the date on which the company was entitled to commence business, and 


(iii)
if the maximum rates of discount specified in the resolution exceeds 10%, the Company shall obtain the sanction of the Central Government for such issue if in the opinion of the Central Government a higher percentage of discount is required to be allowed in special circumstances of the case. 


(iv)
the shares to be issued at a discount are issued within two months after the date on which the issue is sanctioned by the Central Government or within such extended time as the Central Government may allow.


(v)
in the case of sick industrial companies which are governed by Chapter XVII, the issue of shares at a discount exceeding ten per cent shall be sanctioned by the Tribunal instead of by the Central Government. 

2. Any company issuing shares at a discount exceeding ten per cent shall make an application to the Central Government. The application shall be accompanied by a true certified copy of the following documents:


(i)
Memorandum of Association and Articles of Association


(ii)
Notice calling for the meeting along with the explanatory statement


(iii)
Resolution sanctioning the issue specifically specifying the maximum rate of discount at which the shares are to be issued


(iv)
The minutes of the meeting


(v)
Last three years Balance Sheets and Profit & Loss Account


(vi)
Special circumstances for proposal to issue shares at a rate of discount higher than 10%.

3. The Central Government having regard to all circumstances of the case if it thinks proper to do so may make an order sanctioning the issue of shares at a discount subject to such terms and conditions as it thinks fit.

4. The order of the Central Government shall direct that the order sanctioning of issue of shares at discount shall be filed with the Registrar within 30 days from such order and that order shall not take effect unless it is so filed.

Relevant rules under Section 24(2)
Issue of sweat equity shares
The Company may issue sweat equity shares if the following conditions are fulfilled:
1. The issue of sweat equity shares is authorized by a special resolution passed by the company in general meeting.

2. The explanatory statement to be annexed to the notice for the general meet-ing referred to in sub-rule (1) shall contain particulars as specified below :


(i)
the date of the meeting at which the proposal for issue of sweat equity shares was approved by the Board of Directors of the company;


(ii)
the reasons/justification for the issue;


(iii)
the number of shares, consideration for such shares and the class or classes of persons to whom such equity shares are to be issued;


(iv)
the value of the sweat equity shares alongwith valuation report/basis of valuation and the price at the which the sweat equity shares will be issued;


(v)
the names of persons to whom the equity will be issued and the person’s relationship with the company;


(vi)
ceiling on managerial remuneration, if any, which will be affected by issuance of such equity;


(vii)
a statement to the effect that the company shall conform to the accounting policies specified by the Central Government; and


(viii)
diluted earning per share pursuant to the issue of securities to be calculated in accordance with the Accounting Standards specified by the Institute of Chartered Accountants of India.

3. The resolution passed shall specify the number shares, the current market price, consideration, if any and the class or classes of Directors or employees to whom such equity shares are issued.

4. At the date of issue of sweat equity shares not less than one year has elapsed since the date on which the Company was entitled to commence business. 

5. The issue of sweat equity shares by a Company whose shares are listed in the recognized Stock Exchange shall be in accordance with the regulations made by SEBI in this regard.

6. Approval of shareholders by way of separate resolution in the general meeting shall be obtained by the company in case of grant of shares to identified employees and promoters, during any one year, equal to or exceeding 1% of the issued capital (excluding outstanding warrants and conversion) of the company at the time of grant of the sweat equity shares.

7. The company shall maintain a Register of Sweat Equity Shares issued containing the details of the folio no. of such shares, date of passing the resolution, date of issue of shares, names of the allottees, status of the allottees, no. of equity shares issued, face value of the shares, price at which shares are issued, lock in period, reference to the Register of Members and such other relevant details of the sweat equity shares issued.

8. The company shall not issue sweat equity shares for more than 15% of total paid up equity share capital in a year or shares of the value of 5 crores of rupees, whichever is higher except with the prior approval of the Central Government.

9. The Board of Directors, shall, inter alia, disclose either in the Directors’ Report, the following details of issue of sweat equity shares :—


(a)
number of shares to be issued to the employees or the directors;


(b)
conditions for issue of sweat equity shares;


(c)
the pricing formula;


(d)
the total number of shares arising as a result of issue of sweat equity shares;


(e)
money realised or benefit accrued to the company from the issue of sweat equity shares;


(f)
diluted Earnings Per Share (EPS) pursuant to issuance of sweat equity shares.

10. The price of sweat equity shares to be issued to employees and directors shall be at a fair price calculated by an independent valuer. 

11. Where a company proposes to issue sweat equity shares for consideration other than cash, it shall comply with following :


(a)
the valuation of the intellectual property or of the know-how provided or other value addition to consideration at which sweat equity capital is issued, shall be carried out by a valuer;


(b)
the valuer shall consult such experts, as he may deem fit, having regard to the nature of the industry and the nature of the property or the value addition;


(c)
the valuer shall submit a valuation report to the company giving justification for the valuation;


(d)
a copy of the valuation report of the valuer shall be sent to the shareholders with the notice of the general meeting;


(e)
the company shall give justification for issue of sweat equity shares for consideration other than cash, which shall form part of the notice sent for the general meeting; and 


(f)
the amount of Sweat Equity shares issued shall be treated as part of managerial remuneration for the purposes of sections 82 and 83 if the following conditions are fulfilled:


(i)
the Sweat Equity shares are issued to any director or manager; and,


(ii)
they are issued for non-cash consideration, which does not take the form of an asset which can be carried to the balance sheet of the company in accordance with the relevant accounting standards.

12. Sweat equity shares issued to employees or directors shall be locked in for a period of three years from the date of allotment.

13. In the case of every company that has allotted shares under these Rules, the Board of Directors shall at each annual general meeting place before the shareholders a certificate from the auditors of the company/practising company secretary that sweat equity shares have been allotted in accordance with the resolution of the company in the general meeting and these Rules.

14. (1) Where the sweat equity shares are issued for a non-cash consideration, such non-cash consideration shall be treated in the following manner in the books of account of the company:


(a)
where the non-cash consideration takes the form of a depreciable or amortizable asset, it shall be carried to the balance sheet of the company in accordance with the relevant accounting standards; or


(b)
where clause (a) is not applicable, it shall be expensed as provided in the relevant accounting standards.

(2) In respect of sweat equity shares issued during accounting period, the accounting value of sweat equity shares shall be treated as another form of compensation to the employee or the director in the financial statement of the company.

Relevant rules under Section 25(1)
Further issue of capital
1. Where a company proposes to increase subscribed capital of the company, then such further shares shall be offered to the holders of such shares subject to the following conditions:


(a)
the shares shall be offered to persons who, at the date of the offer, are holders of shares of the company, in proportion, as nearly as circumstances admit to the capital paid up on those shares at that rate;


(b)
the offer aforesaid shall be made by notice specifying the number of shares offered and giving a time limit of not less than fifteen days from the date of the offer within which the offer, if not accepted, will be deemed to have been declined ;


(c)
unless the articles of the company otherwise provide, the offer aforesaid shall be deemed to include a right exercisable by the person concerned to renounce the shares offered to him or any of them in favour of any other person ; and the notice referred to in clause (b) shall contain a statement of this right ;


(d)
after the expiry of the time specified in the notice aforesaid, or on receipt of earlier intimation from the person to whom such notice is given that he declines to accept the shares offered, the Board of directors may dispose of them in such manner as they think most beneficial to the company.

Relevant rules under Section 25(1), clause (ii) of the proviso
(1) In case further shares are proposed to be offered to any person on the authority of Special Resolution pursuant to section 25(1) of the Act, but an ordinary Resolution has been passed the company shall make an application to the Central Government, along with the certified true copy of following documents:


(i)
Memorandum of Association and Articles of Association


(ii)
No. of votes cast in favour (whether by show of hands or on a poll including the casting vote of the Chairman)


(iii)
No. of votes cast against the proposal


(iv)
No. of votes cast in person and in favour of the proposal


(v)
No. of votes cast in person and against the proposal


(vi)
No. of members entitled to vote and no. of members voted


(vii)
Copy of the text of the Resolution


(viii)
Reasons for issue of shares to persons other than members and how the proposal is beneficial to the company

(2) The Central Government if satisfied that the proposal is most beneficial to the company shall allow the proposal. 

Relevant rules under Section 25(1), clause (iii) of the proviso

(1) A company may increase the subscribed capital, by converting debentures or loans into shares of the company if: 


(i)
the issue of debenture has been approved by the Central Government before the issue of debenture or raising of the loan ; or


(ii)
the debenture or loans are issued/raised subject to the following conditions :


(a)
the issue or raising of debenture or loan is underwritten or subscribed or sanctioned by a public financial institution or a scheduled bank ; or


(b)
the financial institutions or scheduled banks as the case may be provide for the terms of conversion of such debentures or loans into shares either at par or at a premium not exceeding 25% of the face value of the shares taking into account rate of interest, the capital, liabilities, reserves and profits of the company during the immediately preceding five years, the current market price of the shares of the company, etc.; or


(c)
a company has defaulted in repayment of the debenture or loan and financial institution or the scheduled bank as the case may be has given notice of its intention to convert such debenture or loans at least 30 days prior to the date of conversion.

Relevant rules under Section 25(1), clause (iv) of the proviso
Every employees’ stock option shall be made,—


(a)
after the conditions specified in clauses (i) and (ii) of proviso to section 25(1) of the Act are satisfied;


(b)
in such a manner that the amount of issue of shares under the employees’ stock option and the share in the capital does not exceed more than five per cent of the amount of total capital after such issue;


(c)
in the case of listed companies, in accordance with such conditions which may be specified in the regulations made under the Securities and Exchange Board of India Act, 1992.

Relevant rules under Section 26(1), proviso
Buy-back of shares or other specified securities
(1) No company shall buy-back its own shares or other securities unless:


(i)
the buy-back is authorized by its articles;


(ii)
all the shares or other specified securities for buy-back are fully paid up


(iii)
a Special Resolution is passed in the General Meeting of the company authorizing the buy-back :



Provided no special resolution shall be required if the buy-back is or less than 10% of the total paid up capital and free reserves of the company and such buy-back has been authorized by the Board by means of resolution passed at its meeting :



Provided further no “offer of buy-back” shall be made within the period of 365 days reckoned from the date of the preceding offer of buy-back, if any.



Explanation : The expression of “offer of buy-back” means the offer of such buy-back made in pursuance of the resolution of the Board.


(iv)
the buy-back is or less than 25% of the total paid up capital and free reserves of the company :



Provided that the buy-back of equity shares in any financial year shall not exceed 25% of its total paid up equity capital in that financial year.


(v)
the ratio of debt owed by the company is not more than twice the capital and its free reserves for such buy-back :



Provided that the Central Government may prescribe a higher ratio of the debt than that specified under this clause for a class or classes of companies.



The debt equity ratio for a listed housing finance companies shall be such as may be specified by the National Housing Bank being the regulator, in consultation with Central Government.



Explanation : The expression “Debt” under this clause includes all amounts of unsecured and secured debts.


(vi)
every buy-back shall be completed within 12 months from the date of passing the Special Resolution;


(vii)
the notice of the meeting at which special resolution is proposed to be passed shall be accompanied by an explanatory statement stating:


(a)
a full and complete disclosure of all material facts;


(b)
the necessity for the buy-back;


(c)
the class of security intended to be purchased under the buy-back;


(d)
the amount to be invested under the buy-back ; and


(e)
the time limit for completion of buy-back.


(viii)
the buy-back of shares or specified securities by a listed Public company may be by any one of the following methods :


(a)
from the existing share holders on a proportionate basis; or


(b)
from open market; or


(c)
from odd lots, that is, to say, where the lot of securities of a public company whose shares listed on a recognized Stock Exchange, is smaller than such marketable lot, as may be specified by the Stock Exchange; or 


(d)
by purchasing the securities issued to employees of the company pursuant to a scheme of stock option or sweat equity.


(ix)
the buy-back of shares or specified securities by a Private company and unlisted Public limited company may be by either of the following methods:


(a)
from the existing share holders on a proportionate basis; or


(b)
by purchasing the securities issued to employees of the company pursuant to a scheme of stock option or sweat equity.

(2) Any company whose securities are listed or whose securities are intended to be listed on any recognized stock exchange in India shall comply with the SEBI (Buy-back of Securities) Regulations, 1998, as amended from time to time.

(3) (i) Any company other than company referred to in sub-rule (2) above may buy-back its shares by passing special resolution by either of the following methods:


(a)
from the existing shareholders on a proportionate basis through private offers; 


(b)
by purchasing the shares issued to employees of the company pursuant to a scheme of stock option or sweat equity.

(ii) The company shall comply with the following requirements:


(a)
The explanatory statement to the notice for passing special resolution for buy-back shall, inter alia, contain disclosures as specified in Schedule I given below :


(b)
The Company which has been authorised by a special resolution shall, before the buy-back of shares, file with the Registrar of Companies a draft letter of offer containing particulars specified in Schedule II given below:


(c)
The Company shall file alongwith the letter of offer a declaration of solvency in specified Form and in accordance with provisions of section 26 of the Act.


(d)
The letter of offer shall be despatched immediately after filing with Registrar of Companies but not later than 21 days from its filing with Registrar of Companies.


(e)
The Offer for buy-back shall remain open to the members for a period not less than 15 days and not exceeding 30 days from the date of despatch of letter of offer.


(g)
In case the number of shares offered by the shareholders is more than the total number of shares to be bought back by the company, the acceptance per shareholder shall be on proportionate basis.


(h)
The company shall complete the verifications of the offers received within 15 days from the date of closure of the offer and the shares lodged shall be deemed to be accepted unless a communication of rejection is made within 21 days from the closure of the offer.


(i)
The Company shall immediately after the date of closure of the offer open a special bank account and deposit therein, such sum, as would make up the entire sum due and payable as consideration for the buy-back.


(j)
The company shall within 7 days of the time specified in sub-rule (g) of this rule make payment of consideration in cash or bank draft/pay order to those shareholders whose offer has been accepted or return the share certificates to the shareholders forthwith.


(k)
The company shall ensure that:


a.
the letter of offer shall contain true, factual and material information and shall not contain any misleading information and must state that the directors of the company accept the responsibility for the information contained in such document; 


b.
the company shall not issue any shares including by way of bonus till the date of the closure of the offer under these rules; 


c.
the company shall confirm in its offer the opening of separate bank account testifying the availability of funds earmarked for this purpose and pay the consideration only by way of cash or Bank draft/pay order; 


d.
the company shall not withdraw the offer once the draft letter of offer has been filed with the Registrar of Companies; and 


e.
the company shall not utilise any money borrowed from Banks/Financial Institutions for the purpose of buying back its shares. 

(4) After the completion of the buy-back of shares, the company shall file with the Registrar and SEBI a return within 30 days of such completion:

Provided that no return shall be filed with SEBI by a company whose shares are not listed on any recognized Stock Exchange.

(5) The company shall extinguish and physically destroy the share certificates so bought back in the presence of the Company Secretary in wholetime practice within 7 days from the date of acceptance of the shares.

(6) The company shall furnish a certificate to the Registrar of Companies duly verified by (a) two whole-time directors including the Managing Director and (b) Company Secretary in whole time practice, certifying compliance of these rules within 7 days of the extinguishment and destruction of the certificates.

(7) The company shall maintain a record of share certificates which have been cancelled and destroyed within 7 days of buy-back of shares.

(8) The company shall maintain a Register on buy-back of securities bought back by the Company containing :


(a)
Date of Member’s Special Resolution authorizing buy-back of securities.


(b)
Amount of buy-back authorised.


(c)
Date up to which buy-back authorised to be completed.


(d)
Description of securities bought-back by the company.


(e)
Name of the last holder of security.


(f)
Reference in the Register of Members.


(g)
Mode of acquisition.


(h)
Face value of security.


(i)
Buy back value paid for security.


(j)
Total consideration paid for buy back.


(k)
Date of cancellation of security.

(9) Where a company purchases its own shares out of free reserves, then a sum equal to a nominal value of share so purchased shall be transferred to the capital redemption reserve account and details of such transfer shall be disclosed in the Balance Sheet.

(10) No company shall directly or indirectly purchase its own shares or other specified securities in case such company has not complied with the provisions of Sections 38, 48 and 53 of the Act; or if a default, by the company in repayment of deposit or interest payable thereon, redemption of debentures or preference shares or payment of dividend to any shareholder or repayment of term loan or interest payable thereon to any financial institution or bank is subsisting. 
(11) Where a company has passed a Special Resolution or the board has passed a resolution to buy-back its own shares or other securities under this Rule, it shall, before making such buy-back file with the Registrar and the SEBI a declaration of solvency and verified on an affidavit to the effect that the Board has made a full inquiry into the affairs of the company as a result of which they have formed an opinion that it is capable of meeting its liabilities and will not be rendered insolvent within a period of one year of the date of declaration adopted by the Board and signed by at least 2 directors of the company, one of whom shall be a Managing Director, if any :

Provided that no declaration of solvency shall be filed with the SEBI by a company whose shares are not listed on any recognized Stock Exchange.

(12) Where a company completes a buy-back of its shares or other specified securities under section 26 of the Act, it shall not make further issue of same kind (including allotment of further shares under section 25 of the Act) or other specified securities within a period of 6 months except by way of bonus issues or in the discharge of subsisting obligations such as Stock option schemes, sweat equity or conversion of preference shares or debentures into equity shares.

(13) For the purpose of this Rule, “Specified Securities” includes employees’ Stock option or other securities as may be notified by the Central Government from time to time.

(14) Nothing contained in this Rule shall affect the right of the company to redeem any shares issued under section 28(3) of the Act. 

SCHEDULE I

CONTENTS OF EXPLANATORY STATEMENT

The Explanatory statement to the notice for special resolution for buy back shall, inter alia, contain the following:—


(i)
the date of the Board meeting at which the proposal for buy back was approved by the Board of Directors of the company;


(ii)
the necessity for the buy-back;


(iii)
the class of security intended to be purchased under the buy-back;


(iv)
the method to be adopted for the buy-back;


(v)
the maximum amount required under the buy-back and the sources of funds from which the buy back would be financed;


(vi)
the basis of arriving at the buy back price;


(vii)
the number of shares that the company proposes to buy back;


(viii)
the time limit for the completion of buy-back;


(ix)
(a)
the aggregate shareholding of the promoter and the directors of the promoters, where the promoter is a company and of persons who are in control of the company as on the date of the notice convening the General Meeting;


(b)
aggregate number of equity shares purchased or sold by persons including persons mentioned in (a) above during a period of six months preceding the date of the Board Meeting at which the buy back was approved from date till date of notice convening the general meeting;


(c)
the maximum and minimum price at which purchases and sales referred to in (b) above were made along with the relevant date;


(x)
intention of the promoters and persons in control of the company to tender shares for buy-back indicating the number of shares, details of acquisition with dates and price;


(xi)
a confirmation that there are no defaults subsisting in repayment of deposits, redemption of debentures or preference shares or repayment of term loans to any financial institutions or banks;


(xii)
a confirmation that the Board of Directors has made a full enquiry into the affairs and prospects of the company and that they have formed the opinion-


a.
that immediately following the date on which the General Meeting is convened there will be no grounds on which the company could be found unable to pay its debts; 


b.
as regards its prospects for the year immediately following that date that, having regard to their intentions with respect to the management of the company’s business during that year and to the amount and character of the financial resources which will in their view be available to the company during that year, the company will be able to meet its liabilities as and when they fall due and will not be rendered insolvent within a period of one year from that date; and 


c.
in forming their opinion for the above purposes, the directors shall take into account the liabilities as if the company were being wound up under the provisions of the Companies Act, 1956 (including prospective and contingent liabilities); 


(xiii)
a report addressed to the Board of Directors by the company’s auditors stating that-


a.
they have inquired into the company’s state of affairs; 


b.
the amount of the permissible capital payment for the shares in question is in their view properly determined; and 


c.
the Board of directors have formed the opinion as specified in clause (xii) on reasonable grounds and that the company, having regard to its state of affairs, will not be rendered insolvent within a period of one year from that date. 


(xiv)
the price at which the buy back of shares shall be made;


(xv)
if the promoters intend to offer their shares- 


a.
the quantum of shares proposed to be tendered; and 


b.
the details of their transactions and their holdings for the last six months prior to the passing of the special resolution for buy back including information of number of shares acquired, the price and the date of the acquisition. 

SCHEDULE II

DISCLOSURES TO BE MADE IN THE LETTER OF OFFER
The letter of offer shall, inter alia, contain the following:


(i)
Details of the offer including the total number and percentage of the total paid up capital and free reserves proposed to be bought back and price;


(ii)
The proposed time table from opening of the offer till the extinguishment of the certificates;


(iii)
Authority for the offer of buy-back;


(iv)
A full and complete disclosure of all material facts including the contents of the explanatory statement annexed to the notice for the general meeting at which the special resolution approving the buy back was passed;


(v)
The necessity for the buy back;


(vi)
The process to be adopted for the buy back;


(vii)
The minimum and the maximum number of shares that the company proposes to buy-back, sources of funds from which the buy-back would be made and the cost of financing the buy-back;


(viii)
Brief information about the company;


(ix)
Audited Financial information for the last 3 years and the company and its Directors shall ensure that the particulars (audited statement and un-audited statement) contained therein shall not be more than 6 months old from the date of the offer document together with financial ratios as may be specified by the Board;


(x)
Present capital structure (including the number of fully paid and partly paid shares) and shareholding pattern;


(xi)
The capital structure including details of outstanding convertible instruments, if any, post buy-back;


(xii)
The aggregate shareholding of the promoter group and of the directors of the promoters, where the promoter is a company and of persons who are in control of the company;


(xiii)
The aggregate number of equity shares purchased or sold by persons mentioned in clause (xii) above during a period of twelve months preceding the date of the public announcement and from the date of public announcement to the date of the letter of offer; the maximum and minimum price at which purchases and sales referred to above were made alongwith the relevant date;


(xiv)
Management discussion and analysis on the likely impact of buy back on the company’s earnings, public holdings, holdings of Non Resident Indians/Foreign Institutional Investors, etc., promoters holdings and any change in management structure;


(xv)
The details of statutory approvals obtained;


(xvi)
(1) A declaration to be signed by at least two whole time directors that there are no defaults subsisting in repayment of deposit. Redemption of debentures or preference shares or repayment of a term loans to any financial institutions or banks;



(2) A declaration to be signed by at least two whole time directors, one of whom shall be the managing director stating that the Board of Directors has made a full enquiry into the affairs and prospectus of the company and that they have formed the opinion-


a.
as regards its prospects for the year immediately following the date of the letter of offer that, having regard to their intentions with respect to the management of the company’s business during the year and to the amount and character of the financial resources which will in their view be available to the company during that year, the company will be able to meet its liabilities and will not be rendered insolvent within a period of one year from the date; 


b.
in forming their opinion for the above purposes, the directors shall take into account the liabilities as if the company were being wound up under the provisions of the Companies Act, 1956 (including prospective and contingent liabilities).


(xvii)
The declaration must in addition have annexed to it a report addressed to the directors by the company’s auditors stating that-


(i)
they have inquired into the company’s state of affairs, and


(ii)
the amount of permissible capital payment for the shares in question is in their view properly determined; and


(iii)
they are not aware of anything to indicate that the opinion expressed by the directors in the declaration as to any of the matters mentioned in the declaration is unreasonable in all the circumstances.


(xviii)
Such other disclosures as may be prescribed by the Central Government from time to time.


(xix)
The offer document shall be dated and signed by the Board of Directors of the company.


(xx)
the letter of offer shall contain pre and post buy-back debt equity ratios.


(xxi)
the debt equity ratio for Housing Finance Companies, as may be specified by the National Housing Bank being the regulator in consultation with the Central Government.

Relevant rules under Section 26(2)
Loans to bona fide employees of the company for purchase of company’s shares

(1) The granting of loans by a company(not being a banking company who in the ordinary course of business may grant loans) to persons bona fide in the employment of the company shall be subject to the following:


(a)
the company may provide, in accordance with any scheme for the time being in force, money for the purchase of, or subscription for, fully paid shares in the company or its holding company, being a purchase or subscription by trustees of or for shares to be held by or for the benefit of employees of the company, including any director holding a salaried office or employment in the company ; or


(b)
the company may make loans, within the limit of the employee’s salary or wages at that time for a period of six months, to persons (other than directors or managers) bona fide in the employment of the company, to be held by themselves by way of beneficial ownership.

(2) No loan made to any person under sub-section (2) of section 26 of the Act shall exceed in amount his salary or wages at that time for a period of six months.

Relevant rules under Section 27(4)
Refund of share application money

(1) The company shall forthwith repay without interest all moneys received from applicants in pursuance of the prospectus, and, if any such money is not repaid within eight days after the company becomes liable to repay it, the company and every director of the company who is an officer-in-default shall, on and from the expiry of the eighth day, be jointly and severally liable to repay that money with interest at such rate, not less than four per cent and not more than fifteen per cent, as may be notified from time to time, having regard to the length of the period of delay in making the repayment of such money.

(2) If default is made in complying with the provisions of sub-rule(1), the company and every officer of the company who is in default shall be punishable with fine which may extend to fifty thousand rupees, and where repayment is not made within six months from the expiry of the eighth day, also with imprisonment for a term which may extend to one year.

(3) In reckoning for the purposes of section 27(5) and sub-rule(1) of this rule, the fifth day, or the eighth day, after another day, any intervening day which is a public holiday under the Negotiable Instruments Act, 1881 (26 of 1881), shall be disregarded, and if the fifth, or eighth day (as so reckoned) is itself such a public holiday, there shall for the said purposes be substituted the first day thereafter which is not such a holiday.

Relevant rules under Section 27(6)
Application and allotment of shares

(1) The amount payable on application on each share shall not be less than five per cent of the nominal amount of the share.

(2) All moneys received from applicants for shares shall be deposited and kept deposited in a separate account in a Scheduled Bank.

(3) Money standing to the credit of separate bank account referred to Rule 2 above shall not be utilized for any purpose other than the following purposes viz:


(a)
Adjustment against allotment of shares; or


(b)
Repayment of moneys received from applicants in excess of the aggregate of the application moneys relating to the securities in respect of which allotments have been made;


(c)
Repayment of moneys received from applicants where the Company is unable to make allotment of shares either due to non receipt of minimum subscription or not obtaining permission of Stock Exchange or for any other reason.

Payment of Commission
(4) A company may pay a commission to any person in consideration of : 


(a)
his subscribing or agreeing to subscribe, whether absolutely or conditionally, for any securities of, the company, or


(b)
his procuring or agreeing to procure subscriptions, whether absolute or conditional, for any securities of, the company, subject to the following conditions:


(i)
the payment of the commission is authorised by the articles ;


(ii)
the commission paid or agreed to be paid does not exceed such percent of the price at which the securities are issued, as may be notified from time to time;


(iii)
in the case of securities offered to the public for subscription, the amount or rate per cent of the commission paid or agreed to be paid and the number of securities which have been agreed to be subscribed for a commission shall be disclosed in the prospectus, and shall also be filed with the Registrar.


(iv)
Number of shares and debentures which have been agreed to be absolutely or conditionally is disclosed in the prospectus.


(v)
A copy of the contract for the payment of commission is delivered to the Registrar along with the prospectus.


(vi)
The consideration of commission, discount or allowance for his agreeing to subscribe or subscribing for the securities of the company shall not be settled by allotment of securities.

Filing of return of allotment

(5)(i) Where a company having a share capital makes any allotment of its shares, the company shall, within 30 days thereafter, file with the Registrar a return of the allotments stating the number and nominal amount of the shares comprised in the allotment, the names, addresses and occupations of the allottees, and the amount, if any, paid or due and payable on each share : 

(ii) The company shall not show in such return any shares as having been allotted for cash if cash has not actually been received in respect of such allotment.

(iii) In the case of shares (not being bonus shares) allotted as fully or partly paid-up otherwise than in cash, the company shall file a return along with certified copies of any contract of sale, or a contract for services or other consideration in respect of which that allotment was made, such contracts being duly stamped, besides filing the Form prescribed in sub-rule 6(i) above.

(iv) Where a contract is not reduced to writing, the company shall, within thirty days after the allotment, file with the Registrar the prescribed particulars of the contract stamped with the same stamp duty as would have been payable if the contract had been reduced to writing ; and those particulars shall be deemed to be an instrument within the meaning of the Indian Stamp Act, 1899 (2 of 1899), and the Registrar may, as a condition of filing the particulars, require that the duty payable thereon be adjudicated under section 31 of that Act.

(v) In the case of bonus shares, a return stating the number and nominal amount of such shares comprised in the allotment and the names, addresses and occupations of the allottees and a copy of the resolution authorising the issue of such shares 

Issue of shares at a discount
(vi) In the case of issue of shares at a discount, a copy of the resolution passed by the company authorising such issue together with a copy of the order of the Court sanctioning the issue and where the maximum rate of the discount exceeds ten per cent, a copy of the order of the Central Government permitting the issue at such higher percentage along with the form in sub-rule 6(i).

(6) In case of re-issue of shares which were forfeited for non-payment of calls, the company shall file with the Registrar indicating the names of the new allottees along with particulars of their addresses and the no. of shares held by each of them. 

Relevant rules under Section 28(4)

Issue and redemption of preference shares

(1) A company limited by shares may, if so authorised by its articles, issue preference shares which are, or at the option of the company are to be liable to be redeemed as per the terms of issue of such shares but in any case redeemable within a period of 7 years from the date of its issue.

Explanation:- Notwithstanding anything contained in the Articles of Association of any company, no company limited by shares shall issue any preference shares which is irredeemable or redeemable after a period of 7 years from the date of its issue. 

(2) No such shares shall be redeemed except out of profits of the company which would otherwise be available for dividend or out of the proceeds of a fresh issue of shares made for the purposes of the redemption ;

(3) No such shares shall be redeemed unless they are fully paid ;

(4) The premium, if any, payable on redemption shall have been provided for out of the profits of the company or out of the company’s security premium account, before the shares are redeemed ;

(5)(i) Where any such shares are redeemed otherwise than out of the proceeds of a fresh issue, there shall, out of profits which would otherwise have been available for dividend, be transferred to a reserve fund, to be called the capital redemption reserve account, a sum equal to the nominal amount of the shares redeemed.

(ii) The Capital Redemption Reserve may be applied in paying up unissued shares to be issued to the members of the company as fully paid bonus shares.

(6) The redemption of preference shares thereunder may be effected on such terms and in such manner as may be provided by the articles of the company.

(7) The redemption of preference shares under this section by a company shall not be taken as reducing the amount of its authorised share capital and the notice of redemption shall be given to the Registrar within 30 days of such redemption. 

(8) Where a company has redeemed or is about to redeem any preference shares, it shall have power to issue shares up to the nominal amount of the shares redeemed or to be redeemed as if those shares had never been issued ; and accordingly the share capital of the company shall not, for the purpose of calculating the fees payable under section 247, be deemed to be increased by the issue of shares in pursuance of this sub-section. 

(9) Where new shares are issued before the redemption of the old shares, the new shares shall not, so far as relates to stamp duty, be deemed to have been issued in pursuance of this sub-section unless the old shares are redeemed within one month after the issue of the new shares.

(10) The capital redemption reserve account may be applied by the company, in paying up unissued shares of the company to be issued to members of the company as fully paid bonus shares.

Relevant rules under Section 28(6)

Issue of shares with differential voting rights

Every company limited by shares may issue shares with differential rights as to dividend, voting or otherwise, if:


(i)
the company has distributable profits in terms of section 48(1) of the Act, for three financial years preceding the year in which it was decided to issue such shares.


(ii)
the company has not defaulted in filing annual accounts and annual returns for the three financial years immediately preceding the financial year in which it was decided to issue such shares.


(iii)
The company has not failed to repay its deposits or interest thereon on due date or redeem its debentures on due date or pay dividend.


(iv)
The Articles of Association of the company authorizes the issue of shares with differential voting rights.


(v)
The company has not been convicted of any offence arising under, Securities and Exchange Board of India Act, 1992, Securities Contracts (Regulation) Act, 1956, Foreign Exchange Management Act, 1999.


(vi)
The company has not defaulted in meeting investors’ grievances.


(vii)
The company has obtained the approval of shareholders in General Meeting by passing resolution as required under the provision of sub-rule(10) of rule prescribed under section 7 of the Act.


(viii)
The listed public company obtained approval of shareholders through postal ballot.


(ix)
The notice of the meeting at which resolution is proposed to be passed is accompanied by an explanatory statement stating-


(l)
the rate of voting right which the equity share capital with differential voting right shall carry;


(m)
the scale or in proportion to which the voting rights of such class or type of shares will vary;


(n)
the company shall not convert its equity capital with voting rights into equity share capital with differential voting rights and the shares with differential voting rights into equity share capital with voting rights;


(o)
the shares with differential voting rights shall not exceed 25% of the total share capital issued;


(p)
that a member of the company holding any equity share with differential voting rights shall be entitled to bonus shares, right shares of the same class;


(q)
the holders of the equity shares with differential voting rights shall enjoy all other rights to which the holder is entitled to excepting right to vote as indicated in (a) above.


(x)
The particulars of differential rights to which the holder is entitled shall be entered in the register maintained under section 37 of the Act.

Relevant rules under Section 28(7)
Voting rights
(1) Every member of a company limited by shares and holding any preference share capital therein shall, in respect of such capital, be entitled to vote on every resolution placed before the company at any meeting, if the dividend due on such capital or any part of such dividend has remained unpaid whether such dividend is declared or not:- 


(i)
in the case of cumulative preference shares, in respect of an aggregate period of not less than two years preceding the date of commencement of the meeting ; and


(ii)
in the case of non-cumulative preference shares, either in respect of a period of not less than two years ending with the expiry of the financial year immediately preceding the commencement of the meeting or in respect of an aggregate period of not less than three years comprised in the six years ending with the expiry of the financial year aforesaid.

(2) The dividend is deemed to be due on preference shares in respect of any period:-


(a)
on the last day specified for the payment of such dividend for such period, in the articles or other instrument executed by the company in that behalf; or


(b)
in case no day is so specified, on the day immediately following such period.


(c)
where the holder of any preference share has a right to vote on any resolution in accordance with the provisions of this sub-section, his voting right on a poll, as the holder of such share, shall, subject to the provisions of section 29 and 28(9), be in the same proportion as the capital paid up in respect of the preference share bears to the total paid-up equity capital of the company. 

Relevant rules under Section 28(10)
Capitalisation of profits or reserves

A company may capitalize its profits or reserves subject to the following conditions:


(i)
the capitalization of profits can be made only out of free reserves built out of genuine profits or the share premium account;


(ii)
is authorized by a resolution of the members;


(iii)
reserve created out of revaluation of fixed assets should not be utilized for such capitalization of resources;


(iv)
capitalization of profits or reserves cannot be made in lieu of declaration of dividend.

Relevant rules under Section 30(1)
Transfer and transmission of securities

(1) Every instrument of transfer of shares shall be in specified form and every such form shall, before it is signed by or on behalf of the transferor and before any entry is made therein, be presented to the an authority nominated by any recognized Stock Exchange, who shall stamp or otherwise endorse thereon the date on which it is so presented.

(2) Every such instrument of transfer after it is executed by or on behalf of the transferor and the transferee and completed in all other respects, be delivered to the company, in the case of shares dealt in or quoted on a recognised stock exchange, at any time within twelve months from the date of such presentation and in the case of any other company, within two months from the date of such presentation.

(3) In the case of shares which are held by a company in any other body corporate in the name of a director or nominee in pursuance of section 77(1), or held by a corporation, owned or controlled by the Central Government or a State Government, in any other body corporate in the name of a director or nominee, such shares shall be delivered to the company or body corporate in which such shares are held within two months from the date on which the company or corporation which is holding the shares in the name of the director or nominee decides that such shares shall not be held in the name of such director or nominee and stamps or otherwise endorses the date of such decision in the form of transfer. 

(4) In the case of any share deposited by any person with any schedule bank, any financial institution notified by Central Government, the Central Govt/State Govt. or any Corporation owned or controlled by Central/State Govt. by way of security for the repayment of any loan or advance to or for the performance of any obligation undertaken by, an instrument of transfer of such share, in such form duly completed in all respects, shall be delivered to the company within two months from the date on which the bank/institution/Government or corporation as the case may be:


(i)
stamps or endorses the form of transfer, the date on which such share is either returned by it to the depositor or 


(ii)
released for sale by such bank, institution, as the case may be, in the case of failure on the part of the depositor to repay; or


(iii)
the date on which the instrument of transfer relating to such share is executed by the bank, institution, as the case may be, for its registration in its own name.

(5) Notwithstanding anything contained in sub-rule(2), (3) or (4) of this rule, the company may on an application made to it in that behalf extend the periods mentioned in such sub-rule by such further time but in any case not exceeding two months on fulfilment of conditions as to payment of such fee as may be notified from time to time. 

Relevant rules under Section 30(4)

Certification of transfers

(1) The certification by a company of any instrument of transfer of shares in, or debentures of, the company, shall be taken as a representation by the company to any person acting on the faith of the certification that there have been produced to the company such documents as on the face of them show a prima facie title to the shares or debentures in the transferor named in the instrument of transfer, but not as a representation that the transferor has any title to the shares or debentures.

(2) Where any person acts on the faith of an erroneous certification made by a company negligently, the company shall be under the same liability to him as if the certification had been made fraudulently.

(3) For the purposes of this section : 


(i)
An instrument of transfer shall be deemed to be certificated if it bears the words “ certificate lodged “ or words to the like effect.


(ii)
the certification of an instrument of transfer shall be deemed to be made by a company, unless it is shown that the signature was not placed by the person signing it or signed by a person who is not authorized to certificate transfers on the company’s behalf, if :


(a)
it is issued by a person authorised to issue such instruments of transfer on the company’s behalf ; and


(b)
it is signed by any officer or servant of the company or any other person, authorised to certificate transfers on the company’s behalf; or


(c)
it is signed by any officer or servant of the body corporate which is authorized to certificate transfers on the company’s behalf.

Relevant rules under Section 30(6)
Extension of time for issue of certificates

(1) A company seeking extension of time for issue of certificate or delivery of certificate after endorsement of transfer of any debenture allotted/transferred, shall make an application to the Central Government along with the following documents :


(i)
Copy of letter of allotment issued by a company;


(ii)
Copy of the instrument of transfer, if any;


(iii)
Copies of the resolution of the board allowing the transfer; and


(iv)
Resolution seeking extension.

(2) The Central Government may grant extension of time to issue/deliver the endorsed certificate for a further period not exceeding six months.

(3) The Central Government may also subject the extension to such condition as it may deem fit. 

(4) Transfer for the purpose of this rule does not include any transfer which the company for any reason, entitled to refuse to register and does not register.

Relevant rules under Section 31(2)
Appointment of debenture trustee

(1) No person shall be appointed as a debenture trustee, if he -


(a)
beneficially holds shares in the company;


(b)
is beneficially entitled to moneys which are to be paid by the company to the debenture trustee;


(c)
has entered into any guarantee in respect of principal debts secured by the debentures or interest thereon.

(2) No person shall be appointed as debenture trustee in the case of debentures issued through a prospectus or a letter of offer to the public for subscription unless the debenture trustee complies with the rules and regulations made by the SEBI in this regard.

(3) No person shall be appointed as a debenture trustee unless he gives consent in writing to the company to act as such within 30 days from the date of his appointment.

Relevant rules under Section 31(3)
Debenture Trust Deed

(1) A trust deed for securing any issue of debenture shall be in specified form and shall be executed within two months from the date of allotment of debentures subject, however to the condition that the trust deed may be executed within a further period not exceeding four months in cases where the Central Government has extended the time under section 30(6) of the Act. 

(2) A copy of the trust deed shall be open to inspection to any member or debenture holder of the company and he shall also be entitled to obtain copies of such trust deed on payment of fifty rupees for every page for the copies so made.

(3) The Central Government may undertake inspection of the books of account, other records and documents of a debenture trustee in cases of compliance of non-redemption of debentures for payment of interest in the stipulated time or refusal on the part of debenture trustees to make available copies of the trust deed for inspection of any member or debenture holder and the debenture trustee shall allow the inspecting authority to have reasonable access to the records, books and documents of the debenture trustee :

Provided that the Central Government may exercise its powers under this rule only in respect of debentures issued without issuing a prospectus or a letter of offer to the public for subscription of its debentures. 

(5) Where a company issues debentures, it shall create a debenture redemption reserve for the redemption of such debentures, to which adequate amounts shall be credited, from out of its profits every year until such debentures are redeemed.

(6) The amounts credited to the debenture redemption reserve shall not be utilized by the company except for the purpose of repayment of debentures on maturity as per the terms and conditions of issue of debentures. 

(7) The debenture trustee shall show a degree of care and diligence required of him as a trustee having regard to the position of the trustee conferring on him powers, authority and discretion. 

(8) No provision in the trust deed shall contain any provision having the effect of exempting a trustee or indemnifying him against liability for breach of trust.

Rights of the holders of debentures

(9) Every holder of a debenture shall be entitled:


(i)
to receive the certificate of debenture within two months from the allotment along with an endorsement of the certificate of registration of the charge created in favour of the debenture holders, subject to extension if any granted by Central Government under section 30(6) of the Act.


(ii)
to inspect the debenture trustee and obtain copies on payment of such fee prescribed in this rule.


(iii)
to receive interest on debentures and redemption proceeds of debentures in accordance with the terms and condition of the issue. 


(iv)
in case of failure of the company to redeem the debentures on the date of maturity the holders of debentures may make an application to the Tribunal seeking an order on the company to redeem the debentures and pay interest thereon.

Power to re-issue redeemed debentures 

(10) Where a company has redeemed any debentures previously issued, then, the company shall have, and shall be deemed always to have had, the right to keep the debentures alive for the purposes of re-issue ; and in exercising such a right, the company shall have, and shall be deemed always to have had, power to re-issue the debentures either by re-issuing the same debentures or by issuing other debentures in their place.

(11) The right of the company to reissue redeemed debenture is subject to:


(a)
any provision to the contrary, whether express or implied, is contained in the articles, or in the conditions of issue, or in any contract entered into by the company; or


(b)
any resolution to that effect or some other Act, manifesting its intention that the debentures shall be cancelled ;

(12) Upon such re-issue, the person entitled to the debentures shall have, and shall be deemed always to have had, the same rights and priorities as if the debentures had never been redeemed.

(13) Where with the object of keeping debentures alive for the purpose of re-issue, they have, been transferred to a nominee of the company, a transfer from that nominee shall be deemed to be a re-issue for the purposes of this rule.

(14) Where a company, has deposited any of its debentures to secure advances from time to time on current account or otherwise, the debentures shall not be deemed to have been redeemed by reason only of the account of the company having ceased to be in debit whilst the debentures remained so deposited.

Relevant rules under Section 31(4)
Duties of debenture trustees
The debenture trustee shall take such steps as he may deem fit to protect the interest of the debenture holders. A few illustrative steps of the duties of the debenture trustees are as below:

In particular, and without prejudice to the generality of the foregoing functions, a debenture trustee may take such other steps as he may deem fit—


(a)
to call for periodical reports from the body corporate;


(b)
to inspect books of account, records and registers of the body corporate to the extent necessary for discharging his obligations to the debenture holders;


(c)
to take possession of trust property in accordance with the provisions of the trust deed;


(d)
to ensure that the charge is created and registered with the Registrar;


(e)
to ensure that mortgage, if any, created is registered with the concerned Sub-Registrar having jurisdiction;


(f)
to enforce security in the interest of the debenture holders;


(g)
to ensure that the assets of the company issuing debentures and each of the guarantors are sufficient to discharge the principal amount at all times;


(h)
to satisfy himself that the prospectus or the letter of offer does not contain any matter which is inconsistent with the terms of the debentures or with the trust deed;


(i)
to ensure that the company does not commit any breach of covenants and provisions of the trust deed;


(j)
to exercise due diligence to ascertain whether or not the assets of the body corporate which are available by way of security or otherwise or sufficient or are likely to be or become sufficient to discharge the claims of the debenture holders as and when they become due.


(k)
to ascertain that the debentures have been converted or redeemed in accordance with the provisions and conditions under which they are offered to the debenture holders.


(l)
to take such reasonable steps to remedy any breach of the covenants of the trust deed or the terms of issue of debentures;


(m)
to take steps to call a meeting of holders of debentures as and when such meeting is required to be held.

Relevant rules under Section 31(5), Proviso
Liability of trustees for debenture holders. 

(1) Sub-section (1) of section 31 shall not invalidate:-


(a)
any release otherwise validly given in respect of anything done or omitted to be done by a trustee before the giving of the release ; or


(b)
any provision enabling such a release to be given : 


(i)
on the agreement thereto of a majority of not less than three-fourths in value of the debenture holders present and voting in person or, where proxies are permitted, by proxy, at a meeting summoned for the purpose ; and


(ii)
either with respect to specific acts or omissions or on the trustee dying or ceasing to act.

(2) Sub-section (1) of Section 31 shall not operate : 


(a)
to invalidate any provision in force the commencement of this Act so long as any person then entitled to the benefit of that provision or afterwards given the benefit thereof under sub-rule (3) remains a trustee of the deed in question ; or


(b)
to deprive any person of any exemption or right to be indemnified in respect of anything done or omitted to be done by him while any such provision was in force.

(3) While any trustee of a trust deed remains entitled to the benefit of a provision saved by sub-rule (2), the benefit of that provision may be given either : 


(a)
to all trustees of the deed, present and future ; or


(b)
to any named trustees or proposed trustees thereof ;

by a resolution passed by a majority of not less than three-fourths in value of the debenture holders present in person or, where proxies are permitted, by proxy, at a meeting called for the purpose in accordance with the provisions of the deed or, if the deed makes no provision for calling meetings, at a meeting called for the purpose in any manner approved by the Tribunal.

Relevant rules under Section 32(1)
Reduction of share capital

(1) A company limited by shares or a company limited by guarantee and having a share capital, may, reduce its share capital and in the following ways : 


(a)
extinguish or reduce the liability on any of its shares in respect of share capital not paid-up ;


(b)
either with or without extinguishing or reducing liability on any of its shares, cancel any paid-up share capital which is lost, or is unrepresented by available assets ; or


(c)
either with or without extinguishing or reducing liability on any of its shares, pay of any paid-up share capital which is in excess of the wants of the company ;

Relevant rules under Section 32(8)
Application of premium received on issue of shares

(1) The securities premium account shall be applied by the company— 


(a)
in paying up unissued securities of the company to be issued to members of the company as fully paid bonus securities ; 


(b)
in writing off the preliminary expenses of the company ; 


(c)
in writing off the expenses of, or the commission paid or discount allowed on, any issue of securities or debentures of the company ; 


(d)
in providing for the premium payable on the redemption of any redeemable preference securities or of any debentures of the company; or


(e)
in purchasing its own shares or other specified securities of the company.

Draft Rules under Chapter IV [Section 33] of Draft Companies Bill : Public Deposits

Relevant rules under Section 33(1)

Acceptance of deposits by companies
(1) No company shall:- 


(a)
accept or renew any deposit which is repayable on demand or on notice or after a period of less than six months or more than thirty six months from the date of acceptance or renewal of such deposit.


(b)
invite or accept or renew any deposits in any form, at a rate of interest exceeding such per cent per annum, as may be notified by the Central Government in consultation with RBI from time to time. 


(c)
pay interest at rests which shall not be shorter than monthly rests.


(d)
pay brokerage, commission, incentive or any other benefit by whatever name called including any reimbursement of expenses, in excess of one percent of the deposit collected by or through any broker, who is authorized to solicit deposit on its behalf and to none else and such payment shall be on one time basis.


(f)
invite public deposits with a net worth of less than rupees one crore.

(2) No company, shall accept :


(i)
any deposit from a shareholder (not being a deposit accepted by a private company from its shareholder) if the amount of any such deposit together with the amount of such deposits accepted from a shareholder and outstanding on the date of acceptance or renewal of such deposit exceeds ten per cent of the net worth of the company; 


(ii)
any other deposit, if the amount of deposit other than any of the deposits referred to in clause (i) of this sub-rule, outstanding on the date of acceptance or renewal exceeds twenty-five per cent of the net worth of the company.

Maintenance of liquid assets
(3) Every company shall, within 30 days of the close of the financial year, deposit or invest, as the case may be, a sum which shall not be less than 15 per cent of the amount of its deposits maturing during the financial year next following in any one or more of the following methods, namely :


(i)
in a current or other deposit account with any scheduled bank, free from charge or lien ;


(ii)
in unencumbered securities of the Central Government or of any State Government ;


(iii)
in unencumbered securities mentioned in clauses (a) to (d) and (ee) of section 20 of the Indian Trusts Act, 1882 (2 of 1882).


(iv)
in unencumbered bonds issued by the Housing Development Finance Corporation Limited, Bombay, a company incorporated under the Companies Act, 1956 (1 of 1956), and notified under clause (i) of section 20 of the Indian Trusts Act, 1882 (2 of 1882).

Explanation.- For the purpose of this sub-rule, the securities referred to in clause (b) or clause (c) shall be reckoned at their market value.

(4) The amount deposited or invested, as the case may be, under sub-rule (1), shall not be utilised for any purpose other than for the repayment of deposits maturing during the year referred to in that sub-rule, provided that the amount remaining deposited or invested, as the case may be, shall not at any time fall below fifteen per cent of the amount of deposits maturing until the close of that financial year.

Form and particulars of advertisement
(5) Every company intending to invite or allowing or causing any other person to invite deposits shall issue an advertisement for the purpose in a leading English newspaper and in one vernacular newspaper circulating in the State in which the registered office of the company is situated.

(6) No company shall issue or allow any other person to issue or cause to be issued on its behalf, any advertisement, inviting deposits, unless such advertisement is issued on the authority and in the name of the Board of Directors of the company and contains a reference to the conditions subject to which deposits shall be accepted by the company, the date on which the said Board of Directors has approved the text of advertisement and the following information namely:-


(i)
name of the company


(ii)
the date of the incorporation of the company;


(iii)
the business carried on by the company and its subsidiaries with the details of branches or units, if any;


(iv)
brief particulars of the management of the company;


(v)
names, addresses, Pan No./Voters’ Identity Card No./Passport No. and occupations of the Directors;


(vi)
profits of the company, before and after making provision for tax, for the three financial years immediately preceding the date of advertisement, as per the audited balance sheet of the company.


(vii)
dividends declared by the company in respect of the said years;


(viii)
a summarised financial position of the company as in the two audited balance-sheets immediately preceding the date of advertisement in the following form, namely:

Summarised financial position of the company as appearing in the two latest audited balance-sheets 

	Liabilities
	Figures for the latest financial year for which  audited account sare available 
	Figures for the financial year previous to the year referred to in column 2 
	Assets
	Figures for the latest financial year for which audited account sare available 
	Figures for the financial year previous to the year referred to in column 5

	1
	2
	3
	4
	5
	6

	Share
	 
	 
	Fixed
	 
	 

	Capital
	 
	 
	assets
	 
	 

	Reserves
	 
	 
	Investments
	 
	 

	and surplus
	 
	 
	Current assets
	 
	 

	Secured loans
	 
	 
	Loans and advances
	 
	 

	Unsecured loans
	 
	 
	Miscellaneous expenditure
	 
	 

	Current liabilities and provisions
	 
	 
	Profit and loss account
	 
	 

	Total
	___________
	___________
	 
	___________
	___________

	 
	___________`
	___________
	 
	___________
	___________




Note : Brief particulars of contingent liabilities may be added by way of footnote


(ix)
The total number of small depositors and amount due to them in respect of which default has been made; 


(x)
The fact of waiver of interest accrued on deposits of the small depositors.


(xi)
the amount which the company can raise by way of deposits under these rules and the aggregate of deposits actually held on the last day of the immediately preceding financial year.


(xii)
that compliance with these rules does not imply that repayment of deposits is guaranteed by the Central Government; and


(xiii)
that the deposits accepted by the company (other than secured deposits, if any, accepted under the provisions of these rules, the aggregate amount of which may be indicated) are unsecured and ranking pari passu with other unsecured liabilities.


(xiv)
that the company is not in default in the repayment of and deposit or part thereof and any interest thereupon in accordance with terms and conditions of such deposits.

(7) An advertisement issued in accordance with this rule shall be valid until the expiry of six months from the date of closure of the financial year in which it is issued or until the date on which the balance-sheet is laid before the company in general meeting, or, where the Annual General Meeting for any year has not been held, the latest day on which that meeting should have been held in accordance with the provisions of the Act, whichever is earlier, and a fresh advertisement shall be made, in each succeeding financial year, for inviting deposits during that financial year.

(8) No advertisement shall be issued by or on behalf of a company unless on or before the date of its issue, there has been delivered to the Registrar for registration a copy thereof signed by a majority of the Directors on the Board of the company as constituted at the time the Board approved the advertisement or their agents, duly authorised by them in writing.

(9) The date of issue of the newspaper in which the advertisement appears shall be taken as the date of issue of advertisement for the purpose of this rule.

Statement in lieu of advertisement
(10) Where a company intends to accept deposits without inviting or allowing or causing any other person to invite, such deposit, shall, before accepting deposits deliver to the Registrar for registration a statement in lieu of advertisement containing all the particulars required to be included in the advertisement by virtue of sub-rule (6) of this Rule and duly signed in the manner provided therein.

(11) A statement delivered under sub-rule (10) shall be valid until the expiry of six months from the date of closure of the financial year in which it is so delivered or until the date on which the balance-sheet is laid before the company in general meeting, or where the Annual General Meeting for any year has not been held, the latest day on which that meeting should have been held in accordance with the provisions of the Act, whichever is earlier.

Form of application for deposit
(12) On and form the commencement of these rules, no company shall accept, or renew any deposit, unless an application is made by the intending depositor for the acceptance of such deposit and such application contains a declaration by such person to the effect that the amount is not being deposited out of the funds acquired by him by borrowing or accepting deposits from any other person.

(13) The application referred to in sub-rule (12) shall be made in the form supplied by the company and such form shall be accompanied by a statement by the company containing all the particulars specified in sub-rule (6) of this Rule and incorporating therein all changes in relation to such particulars up to the date on which the form is issued by the company.

Furnishing of receipts to depositors
(14) Every company shall, on the acceptance or renewal of a deposit, furnish to the depositor or his agent a receipt for the amount received by the company within a period of eight weeks from the date of receipt of money or realisation of cheques.

(15) The deposit receipt referred to in sub-rule (14) shall be signed by an officer of the company duly authorised by the company in this behalf, and shall state the date of deposit, the name and address of the depositor, the amount received by the company as deposits, the rate of interest payable thereon and the date on which the deposit is repayable

(16) The company shall not reserve to itself either directly or indirectly a right to alter, to the prejudice or disadvantage of the depositor, the terms and conditions of the deposit after it is accepted.

Registers of deposits
(17) Every company accepting deposits shall keep at its registered office one or more registers in which there shall be entered separately in the case of each depositor the following particulars, namely:-


(i)
name and address of the depositor;


(ii)
date and amount of each deposit;


(iii)
duration of the deposit and the date on which each deposit is repayable;


(iv)
rate of interest;


(v)
date or dates on which payment of interest will be made;


(vi)
any other particulars relating to the deposit.

(18) The register or registers referred to in sub-rule (17) shall be preserved in good order for a period of not less than eight calendar years from the financial year in which the latest entry is made in the register.

General provisions regarding repayment of deposits
(19) Where a company makes repayment of a deposit after the expiry of a period of six months from the date of such deposit but before the expiry of the period for which such deposit was accepted by the company, the rate of interest payable by the company on such deposit shall be reduced by one per cent. from the rate which the company would have paid had the deposit been accepted for the period for which such deposit had run and the company shall not pay interest at any rate higher than the rate as so reduced.

(20) Sub-rule (19) will not apply if such repayment is made only for the purposes of:


(i)
complying with the provisions of rule 3; or


(ii)
converting, with the consent of the depositors, into secured debentures in accordance with the guidelines, issued by the Government of India from time to time, regarding the issue of “rights” debentures; or


(iii)
providing war risk or other related benefits to the personnel of the naval, military or air forces or to their families, on an application made by the associations or societies formed by such personnel, during the period of emergency declared under Article 352 of the Constitution.

(21) where a company permits a depositor to renew his deposit, before the expiry of the period for which such deposit was accepted by the company, for availing of the higher rate of interest, the company shall pay interest to such depositor at higher rate if-


(i)
such deposit is renewed in accordance with the other provisions of these rules and for a period longer than the unexpired period of the deposit, and


(ii)
the rate of interest as stipulated at the time of the acceptance or renewal of deposit is reduced by one per cent for the expired period of the deposit and is paid or adjusted or recovered accordingly.

(22) For the purposes of the above rule, where the period for which the deposit had run contains any part of a year, then, if such part is less than six months, it shall be excluded and if such part is six months or more, it shall be reckoned as one year.

(23) Deposits may be accepted in joint names exceeding three, with or without any of the clauses, namely, “Either or Survivor”, “Number one or Survivor”, “Anyone or Survivor “, where the depositors so desire.

(24) Every depositor may at any time nominate in the specified form,_a person to whom the proceeds of the deposit shall vest in the event of his death unless the nomination is varied or cancelled by the depositor himself by submitting the specified form.

(25) Where the deposits are held by more than one person jointly, the joint depositors may together nominate, in the prescribed manner, a person to whom all the rights in the deposit shall vest in the event of death of all the joint holders. 

(26) Where the nominee is a minor, it shall be lawful for the depositor to make the nomination to appoint any person to become entitled to the deposits in the event of his death, during the minority.

(27) Every depositor may at any time nominate a person to whom his interest in the deposit in the company shall vest in the event of his death.

Penal rate of interest
(28) A penal rate of interest of such per cent as may be notified by the Central Government from time to time shall be paid for the overdue period in case of public deposits matured and claimed but remaining unpaid. In case of deposit made by a small depositor, the penal rate of interest shall be two percent above that of the sum notified.

Return of deposits to be filed with the Registrar
(29) Every company to which these Rules apply, shall within three months from the close of every financial year, file with the Registrar, a return duly certified by the auditor.

Draft Rules under Chapter V [Sections 34 to 36] of Draft Companies Bill : Registration of Charges

Relevant rules under Section 34(1)
Filing and Registration of Charges

(1) The prescribed particulars, duly signed on behalf of the company and chargeholder, together with copy of the instrument creating the charge shall be filed with the Registrar, in triplicate, within 60 days from the date of creation.

(2) In case the prescribed particulars together with the copy of instrument creating the charge is not filed within the time stipulated in sub-rule(1) above, the Registrar, on an application containing the reasons for the delay, filed by the company or any person interested allow time for filing of such particulars on payment of such fee for belated filing as below1:

(3) The Registrar of Companies shall extend the time for filing the particulars of charge in sub-rule(1) above only if the delay in filing was accidental, inadvertent or on other grounds deemed just and equitable.

(4) A copy of every instrument evidencing any charge in pursuance of section 34(1) shall be verified as follows : — 


(a)
Where the instrument or deed relates solely to property situate outside India, the copy shall be verified by a certificate either under the seal of the company, or under the hand of a responsible officer of the company, or under the hand of some person interested in the mortgage or charge on behalf of any person other than the company, stating that it is a true copy.


(b)
Where the instrument or deed relates, whether wholly or partly, to property situate in India, the copy shall be verified by a certificate of a responsible officer of the company stating that it is true copy or by a certificate of public officer given under and in accordance with the provisions of section 76 the Indian Evidence Act, 1872.

(5) For the purposes of section 34(4), the Registrar shall affix stamp on the relative Forms and accompanying instruments with the word ‘Registered’ under his signature with date or make any other digital or electronic marking to the effect that the forms and accompanying instruments are registered and a copy thereof be delivered to the company and the charge-holder.

(6) In the case of charges created in favour of the Assets Reconstruction Companies formed under the Securitisation & Reconstruction of Financial Assets & Enforcement of Security Interest Act, 2002, it shall be deemed as sufficient compliance if the particulars of charge created are signed on behalf of the charge holder alone instead of on behalf of the charge holder and the company.

Relevant rules under Section 34(10)

Satisfaction of Charges
(1) Sub-rules (1), (2), (3), (4) and (5) of the rule under section 34(1) shall apply mutatis mutandis to satisfaction of charges relating to the company and requiring registration in chapter V of the Act.

Relevant rules under Section 35
Appointment of Receiver or Manager
The particulars of appointment of Receivers or of a person to manage, the property of the company shall be filed with the Registrar and the notice of ceasing of such appointment shall be filed with the Registrar, within 60 days, after the date of such appointment or ceasing as the case may be.
Relevant rules under Section 36
Register of charges to be maintained by the company 

(1) Every company shall keep at its registered office a register of charges and enter therein all charges specifically affecting property of the company and all floating charges on the undertaking or on any property of the company, giving the following particulars :


(i)
date and description of instrument creating or satisfying the charge;


(ii)
in case a property is required subject to charge the date of acquisition of property;


(iii)
a short description of the property charged;


(iv)
the amount of the charge; and


(v)
except in the case of securities of bearer, the names and addresses of the persons entitled to the charge;


(vi)
gist of terms and conditions and extent of operation of the charge;


(vii)
in the case of issue of debentures and series of debentures,


(a)
the total amount secured by the whole series if applicable


(b)
The date of resolution authorizing issue of of debentures


(c)
General description of the property charged


(d)
Names, addresses and other particulars of the trustees, if any, for the debenture holder


(e)
Particulars of the date and amount of each issue if applicable


(f)
Particulars of commission paid, i.e. amount, rate percent of the commission, discount, allowance or any other benefit paid or made.


(viii)
the name and address of any person appointed as a Receiver or to manage the property of the company and the details of the subject property.

Draft Rules under Chapter VI [Sections 37 to 47] of Draft Companies Bill : Members, meetings and resolutions

Relevant rules under Section 37(1)
Register and Index of Members, debenture holders/security holders

(1) The Register of members, debenture holders or register of any other security holder, by whatever name called, shall be kept separately for each of the securities, in one or more books wherein the following particulars shall be entered:


(a)
the name and address, and the occupation, if any, of each member, debenture holder or security holder, as the case may be;


(b)
in the case of a company having a share capital, the shares held by each member distinguishing each share, debenture or any other security as the case may be, by its number except where such shares are held with a depository, and the amount paid or agreed to be considered as paid on those shares ;


(c)
the debentures held by each holder distinguishing each debenture by its number except where such debentures are held with a depository, and the amount paid or agreed to be considered as paid on those debentures;


(d)
the date at which each person was entered in the register as a member, debenture holder or security holder, as the case may be;


(e)
the date at which any person ceased to be a member, debenture holder or security holder, as the case may be;


(f)
the particulars of shares transferred by the member debenture holder or security holder, as the case may be;

(2) Every company having more than fifty members, debenture holders, or security holders, as the case may be, shall, unless the register is in such a form as in itself to constitute an index, keep an index (which may be in the form of a card index) of the names of the members debenture holder or security holder, as the case may be, of the company and shall, within fourteen days after the date on which any alteration is made in the register of members, debenture holders or security holders, as the case may be make the necessary alteration in the index.
(3) The index shall, in respect of each member, debenture holder or security holder, as the case may be contain a sufficient indication to enable the entries relating to that member in the register to be readily found.
(4) The index shall, at all times, be kept at the same place as the register of members.
(5) No notice of any trust, express, implied or constructive, other than mutual trusts and such other trusts, as may be notified from time to time shall be entered on the register of members or of debenture holders
Foreign Register of Members or debenture holders and index thereto
(6) A company which has a share capital or which has issued debentures may, if so authorised by its articles, keep in any State or country outside India a branch register of members or debenture holders resident in that State or country (in this Act called a “foreign register”).
(7) The company shall, within thirty days from the date of the opening of any foreign register, file with the Registrar notice of the situation of the office where such register is kept ; and in the event of any change in the situation of such office or of its discontinuance, shall, within thirty days from the date of such change or discontinuance, as the case may be, file notice with the Registrar of such change or discontinuance.
(8) A foreign register or a copy thereof transmitted to its Registered office in India shall be deemed to be part of the company’s register of members or of debenture holders, as the case may be referred to in sub-rule(1) of this rule.
(9) The company shall :


(a)
transmit to its registered office in India a copy of every entry in any foreign register as soon as may be after the entry is made ;


(b)
keep at such office a duplicate of every foreign register duly entered from time to time; and 

(13) The shares or debentures registered in any foreign register shall be distinguished from the shares or debentures registered in the Register of Members and in every other foreign register ; and no transaction with respect to any shares or debentures registered in a foreign register shall, during the continuance of that registration, be registered in any other register.
(14) The company may discontinue the keeping of any foreign register ; and thereupon all entries in that register shall be transferred to some other foreign register kept by the company in the same part of the world or to the principal register.
(15) A company may keep a record of the particulars of its members and holders of its debentures, foreign registers and index thereof as required under the aforesaid rules in computer floppies or diskettes or such other electronic mode and provides safeguards as may be notified from time to time.

Closure of Register of Members, debenture holders and foreign register
(16)(i) A company may, after giving not less than seven days’ previous notice by advertisement in some newspaper circulating in the district in which the registered office of the company is situate, close the register of members or the register of debenture holders for any period or periods not exceeding in the aggregate forty-five days in each year, but not exceeding thirty days at any one time.

(ii) If the register of members or of debenture holders is closed without giving the notice provided, in Rule 16(i) above, or after giving shorter notice than that so provided, or for a continuous or an aggregate period in excess of the limits specified in that sub-section, the company, and every officer of the company who is in default, shall be punishable with fine which may extend to five thousand rupees for every day during which the register is so closed.

(iii) In the case of foreign register, the register may be closed by giving advertisement before closing the register in some newspaper circulating in the district where the foreign register is kept.

Relevant rules under Section 38(1)
Filing of annual return
(1) Every company having a share capital or not having a share capital shall, within thirty days from the day on which each of the annual general meetings referred to in section 39 is held, prepare and file with the Registrar a return in specified form containing the following particulars regarding :


(a)
its registered office,


(b)
the register of its members containing the names of 500 members who hold the largest number of shares or the actual number of members which ever is lower,


(c)
the register of its debenture holders containing the names of 500 debenture holders who hold the largest number of debentures or the actual number of debenture holders which ever is lower,


(d)
its securities,


(e)
its indebtedness,


(f)
its directors, managing and whole time directors, manager, secretary and chief accounts officer, 


(g)
particulars relating to foreign deposit receipts and


(h)
particulars of every employee who was in receipt of remuneration which is in excess of that drawn by the Managing Director or Whole Time Director or Manager and holds by himself along with his spouse and dependent children not less than 2% of the equity shares of the company.

(2) The returns shall be signed by the Managing Director, if any, or signed both by the Director and by the Manager or Secretary of the company, or where there is no Manager or Secretary, by two Directors of the company, including wholetime director, if any.

(3) In the case of public company the copy of the annual return shall also be signed by the Secretary of the company.

(4) There shall also be filed with the Registrar along with the return a certificate signed by the signatories of the return, stating :


(a)
that the return states the facts as they stood on the day of the annual general meeting aforesaid, correctly and completely ;


(b)
that since the date of the last annual return the transfer of all shares and debentures and the issue of all further certificates of shares and debentures have been appropriately recorded in the books maintained for the purpose ; and


(c)
in the case of a private company also,


(i)
that the company has not, since the date of the annual general meeting with reference to which the last return was submitted, or in the case of a first return, since the date of the incorporation of the company, issued any invitation to the public to subscribe for any shares or debentures of the company, and 


(ii)
that, where the annual return discloses the fact that the number of members of the company exceeds fifty, the excess consists wholly of persons who under section 2(66) not to be included in reckoning the number of fifty. 


(iii)
that, the company has not invited or accepted deposits from public, other than from its members, directors or their relatives.

(5) Where the annual general meeting for any year has not been held by a company having a share capital or by a company not having share capital the annual return shall be filed as on the last date on which such annual general meeting should have been held and the return in question shall be filed with the statement specifying the reasons for not holding the annual general meeting.

Relevant rules under Section 38(3)
Place of keeping and inspection of registers and returns
(1) The register of members commencing from the date of the registration of the company, the index of members, the register and index of debenture holders, duplicate of foreign register of members and debenture holders copies of all annual returns filed under section 38(1) together with the copies of certificates and documents required to the said return and books containing the minutes of the proceedings of any General Meeting of the company shall be kept at the registered office of the company.

Relevant rules under Section 38(4)

(1) The registers, indexes, returns, and copies of certificates and other documents referred to in rule under section 38(3) shall, except when the register of members or debenture holders is closed under the provisions of sub-rule 16(i) under section 37(1), be open during business hours (subject to such reasonable restrictions, as the company may impose, so that not less than two hours in each day are allowed for inspection) to the inspection :


(a)
of any member or debenture holder, without fee ; and


(b)
of any other person, on payment of Rs. 10 for each inspection.

(2) Any such member, debenture holder or other person may :


(a)
make extracts from any register, index, or copy referred to in sub-rule (1) under section 38(4) without fee or additional fee, as the case may be; or


(b)
require a copy of any such register, index or copy or of any part thereof, on payment of Re.1 for every one hundred words or fractional part thereof required to be copied.

(3) The company shall cause any copy required by any person to be sent to that person within a period of ten days, exclusive of non-working days, commencing on the day next after the day on which the requirement is received by the company.

Relevant rules under Section 39(1)

Annual General Meeting

1. The notice calling the Annual General Meeting shall specify the meeting as such.

2. Every annual general meeting shall be called for a time during business hours, on any day, including Sunday except on a public holiday.

3. The meeting shall be held either at the registered office of the company or at some other place within the city, town or village in which the registered office of the company is situate or within any other city, town or village in which more than one-tenth of the total number of equity shareholders registered in the Register of Members reside.

4. A company may apply to the Registrar justifying the reasons seeking exemption from any of the requirements under Rule 2 & 3 above which shall be considered on merits.

5. A private company may by a resolution agreed to by all members fix the time and place for the Annual General Meeting notwithstanding anything contained in sub-rule (2) or (3) above. 

Relevant rules under Section 40(1)

Calling of Extraordinary General Meeting on requisition

(1) The number of members entitled to requisition the calling of a general meeting, which shall be called an Extraordinary General Meeting of the company, in regard to any matter shall be :


(a)
in the case of a company having a share capital, such number of them as hold at the date of the deposit of the requisition, not less than one-tenth of such of the paid-up capital of the company as at that date carries the right of voting in regard to that matter ;


(b)
in the case of a company not having a share capital, such number of them as have at the date of deposit of the requisition not less than one-tenth of the total voting power of all the members having at the said date a right to vote in regard to that matter.

(2) Where two or more distinct matters are specified in the requisition, the rule relating to number of members entitled requisition the meeting shall apply separately in regard to each such matter.

(3) Where two or more persons hold any shares or interest in a company jointly, a requisition, or a notice calling a meeting, signed by one or some only of them shall, for the purposes of this section, have the same force and effect as if it had been signed by all of them.

(4) The requisition for calling an Extraordinary General Meeting shall set out the matters for the consideration of which the meeting is to be called, shall be signed by the requisitionists, and shall be deposited at the registered office of the company.

(5) The requisition may consist of several documents in like form, each signed by one or more requisitionists.

Relevant rules under Section 40(2)
(1) In case of failure of the Board to call an EGM on requisition and the meeting is called by the requisitionist themselves, such a meeting may be called in the following manner :


(i)
the requisitionist may proceed duly to call a meeting for the consideration of those matters on a day not later than forty-five days from the date of the deposit of the requisition.


(ii)
In case a resolution is to be proposed as a special resolution the intention to pass it as a Special Resolution shall be mentioned in the notice calling the meeting.


(iii)
A meeting shall be called in the same manner as nearly as possible as that in which meetings are to be called by the Board.


(iv)
The meeting shall not be held after the expiration of three months from the date of the deposit of the requisition. However, a meeting duly commenced before the expiry of the period of three months aforesaid, may be adjourned to some day after the expiry of that period.

(2) Any reasonable expenses incurred by the requisitionists by reason of the failure of the Board duly to call a meeting shall be repaid to the requisitionists by the company ; and any sum so repaid shall be retained by the company out of any sums due or to become due from the company by way of fees or other remuneration for their services to such of the directors as were in default.

(3) The EGM can be called on any day including Sunday except on a public holiday.

Relevant rules under Section 40(3)

Notice for calling General Meeting

(1) A general meeting of a company may be called by giving not less than twenty-one days’ notice in writing.

(2) A general meeting may be called after giving shorter notice than that specified in sub-section (1), if consent is accorded thereto :


(i)
in the case of an annual general meeting, by all the members entitled to vote thereat ; and


(ii)
in the case of any other meeting, by members of the company (a) holding, if the company has a share capital, not less than 95 per cent of such part of the paid-up share capital of the company as gives a right to vote at the meeting, or (b) having, if the company has no share capital, not less than 95 per cent of the total voting power exercisable at that meeting;


(iii)
where any members of a company are entitled to vote only on some resolution or resolutions to be moved at a meeting and not on the others, those members shall be taken into account for the purposes of this sub-section in respect of the former resolution or resolutions and not in respect of the latter.

(3) Every notice of a meeting of a company shall specify the place and the day and hour of the meeting, and shall contain a statement of the business to be transacted thereat.

(4) Notice of every meeting of the company shall be given:


(i)
to every member of the company, in any manner authorised by sub-section (2) of section (15) and Rules made thereunder;


(ii)
to the persons entitled to a share in consequence of the death or insolvency of a member, by sending it through the post in a prepaid letter addressed to them by name, or by the title of representatives of the deceased, or assignees of the insolvent, or by any like description, at the address, if any, in India supplied for the purpose by the persons claiming to be so entitled, or until such an address has been so supplied, by giving the notice in any manner in which it might have been given if the death or insolvency had not occurred ; and


(iii)
to the auditor or auditors for the time being of the company, 

in any manner authorised by section 15 in the case of any member or members of the company.

(5) The accidental omission to give notice to, or the non-receipt of notice by, any member or other person to whom it should be given shall not invalidate the proceedings at the meeting. 

Ordinary and special business
(6) In the case of an annual general meeting, all business to be transacted at the meeting shall be deemed special, with the exemption of business relating to:


(i)
the consideration of the accounts, balance sheet and the reports of the Board of directors and auditors, 


(ii)
the declaration of a dividend, 


(iii)
the appointment of directors in the place of those retiring, and


(iv)
the appointment of, and the fixing of the remuneration of, the auditors ; and

(7) In the case of any other meeting, all business shall be deemed special.

(8) The statement to be annexed to the notice of the meeting in respect of every special business to be transacted shall set out all material facts concerning each such item of business. It shall include the nature of the concern or interest or financial implication and the specific nature of the interest of any director or Manager or his relative, if any, in such a manner as to enable the shareholder to exercise his judgment in a meaningful manner. 

(9) Where the notice of a meeting is given by advertising the same in a newspaper circulating in the neighbourhood of the registered office of the company, the statement of material facts referred to in sub-rule(8) of this rule need not be included in the notice by advertisement but it shall be mentioned in the advertisement that the statement has been forwarded to the members of the company.

(10) Where any item of special business as aforesaid to be transacted at a meeting of the company relates to, or affects, any other company, the extent of shareholding interest in that other company of every director and the manager, if any, of the first-mentioned company shall also be set out in the statement if the extent of such shareholding interest is more than twenty per cent of the paid-up share capital of that other company.

(11) Where any item of business consists of the according of approval to any document by the meeting, the time and place where the document can be inspected shall be specified in the statement annexed to the notice.

Quorum for meeting
(12) Unless the articles of the company provide for a large number, five members personally present in the case of public company and two members personally present in the case of any other company, shall be the quorum for a meeting of the company.

(13) If within half an hour from the time appointed for holding a meeting of a company, a quorum is not present, the meeting, if called upon the requisition of members, shall stand dissolved.

(14) In any other case, the meeting shall stand adjourned to the same day in the next week, at the same time and place, or to such other day and at such other time and place as the Board may determine.

(15) If at the adjourned meeting also, a quorum is not present within half an hour from the time appointed for holding the meeting, the members present shall be a quorum.

Chairman of meeting
(16) Unless the articles of the company otherwise provide, the Chairman of the Board, if any, shall preside over all the meetings of the company and where the Chairman is absent the members personally present at the meeting shall elect one of themselves to be the chairman thereof on a show of hands.

(17) If a poll is demanded on the election of the chairman, it shall be taken forthwith in accordance with the provisions of the Act and rules made thereunder the chairman elected on a show of hands exercising all the powers of the chairman under the said provisions.

(18) If some other person is elected chairman as a result of the poll, he shall be chairman for the rest of the meeting.
Proxies
(19) Any member of a company entitled to attend and vote at a meeting of the company shall be entitled to appoint another person (whether a member or not) as his proxy to attend and vote instead of himself ; but a proxy so appointed shall not have any right to speak at the meeting.

(20) Unless the articles otherwise provide a company not having a share capital shall not be entitled to appoint a proxy.

(21) A member of a company shall not be entitled to appoint more than one proxy to attend on the same occasion.

(22) A proxy shall not be entitled to vote except on a poll.

(23) In every notice calling a meeting of a company which has a share capital, or the articles of which provide for voting by proxy at the meeting, there shall appear with reasonable prominence a statement that a member entitled to attend and vote is entitled to appoint a proxy, to attend and vote instead of himself, and that a proxy need not be a member. However, a proxy has no power or authority to vote without attending the meeting.

(24) Where there is a dispute in relation to the validity of the proxy, the decision of the Chairman shall be final.

(25) If default is made in complying with this rule above as respects any meeting, every officer of the company who is in default shall be punishable with fine which may extend to five thousand rupees.

(26) If for the purpose of any meeting of a company, invitations to appoint as proxy a person or one of a number of persons specified in the invitations are issued at the company’s expense to any member entitled to have a notice of the meeting sent to him and to vote thereat by proxy, every officer of the company who knowingly issues the invitations as aforesaid or wilfully authorises or permits their issue shall be punishable with fine which may extend to ten thousand rupees.

(27) The instrument appointing a proxy shall :


(a)
be in writing and in specified form;


(b)
be signed by the appointer or his attorney duly authorised in writing or, if the appointer is a body corporate, be under its seal or be signed by an officer or an attorney duly authorised by it.

(28) An instrument appointing a proxy, if in the form, shall not be questioned on the ground that it fails to comply with any special requirements specified for such instrument by the articles.

(29) Every member entitled to vote at a meeting of the company, or on any resolution to be moved thereat, shall be entitled during the period beginning twenty-four hours before the time fixed for the commencement of the meeting and ending with the conclusion of the meeting, to inspect the proxies lodged, at any time during the business hours of the company, provided not less than three days’ notice in writing of the intention so to inspect is given to the company.

Declaration of result of voting

(30) A declaration by the chairman on a show of hands, a resolution has or has not been carried, or has or has not been carried either unanimously or by a particular majority, and an entry to that effect in the books containing the minutes of the proceedings of the company, shall be made along with number or proportion of the votes cast in favour of or against such resolution.

Representation of corporation at meetings of companies and of creditors

(31) A body corporate (whether a company within the meaning of this Act or not) may;


(a)
if it is a member of a company within the meaning of this Act, by resolution of its Board of directors or other governing body, authorize such person as it thinks fit to act as its representative at any meeting of the company, or at any meeting of any class of members of the company;


(b)
if it is a creditor (including a holder of debentures) of a company within the meaning of this Act, by resolution of its directors or other governing body, authorize such person as it thinks fit to act as its representative at any meeting of any creditors of the company held in pursuance of this Act or of any rules made thereunder, or in pursuance of the provisions contained in any debenture or trust deed, as the case may be.

(32) A person authorised by resolution as aforesaid shall be entitled to exercise the same rights and powers (including the right to vote by proxy) on behalf of the body corporate which he represents as that body could exercise if it were an individual member, creditor or holder of debentures of the company.

Representation of the President and Governors in meetings of companies.

(33) The President of India or the Governor of a State, if he is a member of a company, may appoint such person as he thinks fit to act as his representative at any meeting of the company or at any meeting of any class of members of the company.

(34) A person appointed to act as aforesaid shall, for the purposes of this Act, be deemed to be a member of such a company and shall be entitled to exercise the same rights and powers (including the right to vote by proxy) as the President or, as the case may be, the Governor could exercise as a member of the company

Relevant rules under Section 41

Explanatory Statement

(1) There shall be annexed to the notice of the meeting a statement setting out all material facts concerning each such item of business, including in particular the nature of the concern or interest or the financial implications and specific nature of interest of any director or his relatives or the manager, if any, in such a manner as to enable the shareholder to exercise his judgment in a meaningful manner.

(2) Where as a result of the non-disclosure or insufficient disclosure being made by a director or manager, if any, benefit accrues to the director or his relatives or manager either directly or indirectly, the director or the manager shall hold such benefit in trust for the benefit of the company and he shall, without prejudice to any other penalty leviable under this Act or under any other law for the time being in force, be liable to indeminify the company or where such benefit cannot be measured in terms of monetary value, compensate the company to the extent of the benefit received by him.

(3) Where any item of special business as aforesaid to be transacted at a meeting of the company relates to, or affects, any other company, the extent of shareholding interest in that other company of every director and the manager, if any, of the first-mentioned company shall also be set out in the statement if the extent of such shareholding interest is not less than twenty per cent of the paid-up share capital of that other company.

(4) Where any item of business consists of the according of approval to any document by the meeting, the time and place where the document can be inspected shall be specified in the statement aforesaid.

Relevant rules under Section 42(3)
Demand for poll

(1) Before or on the declaration of the result of the voting on any resolution on a show of hands, a poll shall be ordered to be taken by the Chairman on a demand made in that behalf by the persons or person specified below:


(a)
in the case of a public company having a share capital, by any member or members present in person or by proxy and holding shares in the company— 


(i)
which confer a power to vote on the resolution not being less than one-tenth of the total voting power in respect of the resolution, or


(ii)
on which an aggregate sum of not less than fifty thousand rupees has been paid-up;


(b)
in the case of a private company having a share capital, by one member having the right to vote on the resolution and present in person or by proxy if not more than seven such members are personally present, and by two such members present in person or by proxy, if more than seven such members are personally present;


(c)
in the case of any other company, by any member or members present in person or by proxy and having not less than one-tenth of the total voting power in respect of the resolution.

(2) The demand for a poll may be withdrawn at any time by the person or persons who made the demand.

Time of taking poll
(3) A poll demanded on any other question (not being a question relating to the election of a chairman which is provided for in rule under section 40(17)) shall be taken at such time not being later than forty-eight hours from the time when the demand was made, as the chairman may direct.

(4) On a poll taken on the meeting of the company, a member entitled to more than one vote, or his proxy, or other person entitled to vote for him, as the case may be, need not, if he votes, use all his votes in the same way all the votes he uses.

Scrutineers of poll
(5) Where a poll is to be taken, the chairman of the meeting shall appoint two scrutineers to scrutinise the votes given on the poll and to report thereon to him.

(6) The chairman shall have power, at any time before the result of the poll is declared, to remove a scrutineer from office and to fill vacancies in the office of scrutineer arising from such removal or from any other cause.

(7) Of the two scrutineers appointed under this section, one shall always be a member (not being an officer or employee of the company) present at the meeting, provided such a member is available and willing to be appointed.

Relevant rules under Section 43(1)

Circulation of Members’ Resolution

(1) In the case of circulation of Members’ Resolution, notice of any resolution may be circulated by the company, at the expense of the requisitionist, to the members entitled to have notice of next Annual General Meeting sent to them, any statement of not more than one thousand words with respect to the matter referred to in any proposed resolution, or any business to be dealt with at that meeting :


(ii)
The number of members necessary for a requisition shall be—


(a)
such number of members as represent not less than one-twentieth of the total voting power of all the members having at the date of the requisition a right to vote on the resolution or business to which the requisition relates ; or


(b)
not less than one hundred members having the right aforesaid and holding shares in the company on which there has been paid up an aggregate sum of not less than one lakh of rupees in all.

(2) Notice of any such resolution be given, and any such statement shall be circulated, to members of the company entitled to have notice of the meeting sent to them, by serving a copy of the resolution or statement, preferably at the same time as notice of the meeting, on each member in the manner permitted for service of notice of the meeting under these Rules.

(3) A company shall not be bound to give notice of any resolution or to circulate any statement unless :


(a)
a copy of the requisition signed by the requisitionists (or two or more copies which between them contain the signatures of all the requisitionists) is deposited at the registered office of the company—


(i)
in the case of a requisition requiring notice of a resolution, not less than six weeks before the meeting;


(ii)
in the case of any other requisition, not less than two weeks before the meeting.

(4) If, after a copy of a requisition requiring notice of a resolution has been deposited at the registered office of the company, an annual general meeting is called for a date six weeks or less after the copy has been deposited, the copy, although not deposited within the time required by sub-rule (3) above, shall be deemed to have been properly deposited for the purposes thereof.

(5) The business which may be dealt with at an annual general meeting shall include any resolution of which notice is given in accordance with sub-rule (2).

(6) In the case of resolutions requiring special notice, notice of the intention to move the resolution shall be given to the company not less than 14 days before the meeting at which it is to be moved, exclusive of the day on which the notice is served or deemed to be served and the day of the meeting. 

(7) A sum of Rs. 10,000 shall be deposited with the Notice of such a resolution.

(8) A company shall on receipt of notice under sub-rule (2) give its members notice of the resolution in the same manner as it gives notice of the meeting.

(9) In case it is not practicable to give notice in the same manner as the notice of the meeting, the company shall give notice by advertisement in a newspaper having an appropriate circulation or in any other mode allowed by the Articles, not less than 7 days before the meeting. 

Relevant rules under Section 44(1)
Declaration of beneficial interest
(1) A person who holds a beneficial interest in a share or a class of shares of a company shall, within thirty days after his becoming such beneficial owner, whichever is later, make a declaration to the company specifying the nature of his interest, particulars of the person in whose name the shares stand registered in the books of the company.

(2) Whenever there is a change in the beneficial interest in such shares the beneficial owner shall, within thirty days from the date of such change, make a declaration to the company.

(3) The company shall make a note of such declaration, in its register of members and shall file, within thirty days from the date of receipt of the declaration by it, a return with the Registrar with regard to such declaration.

Relevant rules under Section 45(3)

Resolutions requiring special notice

(1) Where, by any provision contained in this Act or in the articles, special notice is required of any resolution, notice of the intention to move the resolution shall be given to the company not less than fourteen days before the meeting at which it is to be moved, exclusive of the day on which the notice is served or deemed to be served and the day of meeting.

(2) The company shall, immediately after the notice of the intention to move any such resolution has been received by it, give its members notice of the resolution in the same manner as it gives notice of the meeting, or if that is not practicable, shall give them notice thereof, either by advertisement in a newspaper having an appropriate circulation or in any other mode allowed by the articles, not less than seven days before the meeting.

Relevant rules under Section 45(5)

Resolutions required to be filed with the Registrar

(1) A copy of every 


(a)
special resolution;


(b)
resolutions which have been agreed to by all the members of a company, but which, if not so agreed to, would not have been effective for their purpose unless they had been passed as special resolutions ;


(c)
any resolution of the Board of directors of a company or agreement executed by a company:


(i)
relating to the appointment, re-appointment or renewal of the appointment, or variation of the terms of appointment, of a managing director, wholetime director and manager;


(ii)
relating to contract or arrangement entered into with related parties pursuant to section 79(1) of the Act.


(d)
resolutions or agreements which have been agreed to by all the members of any class of shareholders but which, if not so agreed to, would not have been effective for their purpose unless they had been passed by some particular majority or otherwise in some particular manner; and all resolutions or agreements which effectively bind all the members of any class of shareholders though not agreed to by all those members ;


(e)
resolutions passed by a company according consent to the exercise by its Board of directors of any of the powers under section 75 ; and


(f)
resolutions requiring a company to be wound up voluntarily passed in pursuance of section 172, 

together with a copy of the statement of material facts annexed under section 41 to the notice of the meeting in which such resolution has been passed or agreement to which this section applies shall, within thirty days after the passing or making thereof, be printed, typewritten or prepared in any other approved electronic mode and duly certified under the signature of an officer of the company including digital signature and filed with the Registrar who shall record the same.

(2) The resolution together with the enclosures thereof under sub-rule (1) may also be filed in electronic or any other form as may be notified by the Central Government from time to time.

(3) A copy of every resolution referred to in sub-rule (1) which has the effect of altering the articles and a copy of every agreement referred to in that sub-rule for the time being in force shall be embodied in or annexed to every copy of the articles issued after the passing of the resolution or the making of the agreement and a printed copy of every resolution or agreement referred to in sub-rule (1) shall be forwarded to any member at his request, on payment of ten rupees.

Relevant rules under Section 46
Postal Ballot
(1) Every listed company shall transact the following list of businesses in which the resolutions be passed through postal ballot:


(a)
alteration in the Object Clause of Memorandum;


(b)
alteration of Articles of Associations in relation to deletion or insertion of provisions defining private company; 


(c)
buy-back of own shares by the company under section 26(1) of the Act;


(d)
issue of shares with differential voting rights as to voting or dividend or otherwise under section 28(6) of the Act;


(e)
change in place of Registered Office out side local limits of any city, town or village as specified in section 7(1) of the Act;


(f)
sale of whole or substantially the whole of undertaking of a company as specified under section 75 of the Act; 


(g)
giving loans or extending guarantee or providing security in excess of the limit prescribed under section 76 of the Act;


(h)
election of a director under section 64 of the Act;


(i)
variation in the rights attached to a class of shares or debentures or other securities as specified under section 29.

(2) Where a company decides to pass any resolution by resorting to postal ballot, it shall send a notice to all the shareholders, along with a draft resolution explaining the reasons therefor, and requesting them to send their assent or dissent in writing on a postal ballot within a period of thirty days from the date of posting of the letter.

(3) The notice shall be sent by registered post acknowledgement due, or by certificate of posting or by any other method as may be notified by the Central Government in this behalf, and shall include with the notice, a postage pre-paid envelope for facilitating the communication of the assent or dissent of the shareholder to the resolution within the said period.

(4) The board of directors shall appoint one scrutinizer, who is not in employment of the company, may be a retired judge or any person of repute who, in the opinion of the board can conduct the postal ballot voting process in a fair and transparent manner.

(5) The scrutinizer will be willing to be appointed and he is available at the Registered Office of the company for the purpose of ascertaining the requisite majority.

(6) The scrutinizer will be in position for 35 days (excluding holidays) from the date of issue of Notice for Annual General Meeting. He is to submit his final report on or before the said period.

(7) If a resolution is assented to by a requisite majority of the shareholders by means of postal ballot, it shall be deemed to have been duly passed at a general meeting convened in that behalf.

(8) The assent by a requisite majority of the shareholders by means of postal ballot shall be considered, approved and signed in the minutes of the meeting of the members by the Chairman of the board within 30 days from the date of submission of report by the scrutiniser.

(9)(i) The scrutinizer shall maintain a register to record the consent or otherwise received, including electronic media, mentioning the particulars of name, address, folio number, number of shares, nominal value of shares, whether the shares have voting, differential voting or non-voting rights and the Scrutinizer shall also maintain record for postal ballot which are received in defaced or mutilated form. 

(ii) The Postal Ballot and all other papers relating to postal ballot will be under the safe custody of the Scrutinizer till the Chairman considers, approves and sign the minutes of the meeting. Thereafter, the Scrutinizer shall return the ballot papers and other related papers/register to the company so as to preserve such ballot papers and other related papers/register safely till the resolution is given effect to.

(10) Consent or otherwise relating to issue mentioned in Notice for Annual General Meeting received after 35 days from the date of issue will be strictly treated as if the reply from the member has not been received.

Relevant rules under Section 47(1)
Minutes
(1) Every company shall cause minutes of all proceedings of every meeting of the members or of the board or of the committee of the board, to be kept by making within thirty days of the conclusion of every such meeting concerned, entries thereof in books kept for that purpose with their pages consecutively numbered.
(2) Each page of every such book shall be initialled or signed and the last page of the record of proceedings of each meeting in such books shall be dated and signed:


(a)
in the case of minutes of proceedings of a meeting of the Board or of a committee thereof, by the chairman of the said meeting or the chairman of the next succeeding meeting ;


(b)
in the case of minutes of proceedings of a general meeting, by the chairman of the same meeting within the aforesaid period of thirty days or in the event of the death or inability of that chairman within that period, by a director duly authorised by the Board for the purpose.

(3) In no case the minutes of proceedings of a meeting shall be attached to any such book as aforesaid by pasting or otherwise.

(4) The minutes of each meeting shall contain a fair and correct summary of the proceedings thereat.

(5) All appointments of officers made at any of the meetings aforesaid shall be included in the minutes of the meeting.

(6) In the case of a meeting of the Board of directors or of a committee of the Board, the minutes shall also contain:


(a)
the names of the directors present at the meeting ; and


(b)
in the case of each resolution passed at the meeting, the names of the directors, if any, dissenting from, or not concurring in, the resolution.

(7) The chairman shall exercise an absolute discretion in regard to the inclusion or non-inclusion of any matter in the minutes on the following grounds: 


(a)
is, or could reasonably be regarded as, defamatory of any person ;


(b)
is irrelevant or immaterial to the proceedings ; or


(c)
is detrimental to the interests of the company.

(8) No document purporting to be a report of the proceedings of any general meeting of a company shall be circulated or advertised at the expense of the company, unless it includes the matters to be contained in the minutes of the proceedings of such meeting.

 

 

Draft Rules under Chapter VII [Sections 48 to 50] of Draft Companies Bill : Dividends, investor education and related matters

Relevant rules under Section 48(4)1
Declaration of dividend out of reserves
1. In the event of inadequacy or absence of profits in any year, dividend declared by a company for that year out of accumulated profits earned by it in previous years and transferred by it to the reserves, subject to the conditions that—


i.
The rate of dividend declared shall not exceed the average of the rates at which dividend was declared by it in the five years immediately preceding that year or ten per cent of its paid up capital, whichever is less ;


ii.
The total account to be drawn from the accumulated profits earned in previous years and transferred to the reserves shall not exceed an amount equal to one tenth of the sum of its paid up capital and free reserves and the amount so drawn shall first be utilised to set off the losses incurred in the financial year before dividend in respect of preference or equity shares is declared ; and


iii.
The balance reserves after such drawal shall not fall below fifteen per cent of its paid up capital. 

Relevant rules under Section 49(1)
Transfer of dividends amounts to banks and payment therefrom
2. The transfer of dividend amounts to the bank and payment shall be in the following manner: 


i.
the company shall, within seven days from the expiry of the said period of [thirty] days, transfer the total amount of dividend which remains unpaid [or unclaimed] within the said period of [thirty] days, to a special account to be opened by the company in that behalf in any scheduled bank, to be called “Unpaid Dividend Account of …Company Limited/Company (Private) Limited”.


ii.
Where the whole or any part of any dividend, declared by a company before the commencement this Act, remains unpaid at such commencement, the company shall, within a period of six months from such commencement, transfer such unpaid amount to the account referred to in sub-rule (i).


iii.
Where, owing to inadequacy or absence of profits in any year, any company proposes to declare dividend out of the accumulated profits earned by the company in previous years and transferred by it to the reserves, such declaration of dividend shall not be made except in accordance with these rules and, where any such declaration is not in accordance with these rules, such declaration shall not be made except with the prior approval of the Financial Institutions which have made term loans to the company.


iv.
If the default is made in transferring the total amount referred to I sub Rule (1) or any part thereof to the unpaid dividend account of the concerned company, the company shall pay, from the date of such default, interest on so much of the amount as has not been transferred to the said account, at the rate of twelve per cent per annum and the interest accruing on such amount shall enure to the benefit of the members of the company in proportion to the amount remaining unpaid to them.


v.
Any money transferred to the unpaid divided account of a company in pursuance of this section which remains unpaid or unclaimed for a period of seven years from the date of such transfer shall be transferred by the company to the Fund established under clause 49 


vi.
The company shall, when making any transfer to the fund [Fund established under clause 49] any paid up or unclaimed dividend, furnish [to such authority or committee as Central Government may appoint] in this behalf a statement in the prescribed form setting forth in respect of all sums included in such transfer, the nature of the sums, the names and last known addresses of persons entitled to receive the sum the amount to which each person is entitled and the nature of its claim thereto and such other particulars as may be prescribed.


vii.
The company shall be entitled to receipt from the authority or committee under clause 49 for any money transferred by it to the Fund and such a receipt shall be an effectual discharge of the company in respect thereof.


viii.
A company shall not pay dividend to any person in respect of any share therein, except—


a.
to the registered holder of such share or to his order or to his bankers; or


b.
In case a share warrant has been issued in respect of the share to the bearer of such warrant or to his bankers.


ix.
The bankers of a registered shareholder shall make a separate application to the company for the payment of the dividend.


x.
Right to dividend, rights shares and bonus shares to be held in abeyance pending registration of transfer of shares.

Relevant rules under Section 50(1)
Payment of interest out of capital
3. The payment of interest out of capital shall be subject to the following restrictions and conditions:


i.
No such payment shall be made unless it is authorised by the Articles or by a special resolution.

ii.
The central Government, before sanctioning any such payment in terms of Clause 50, may, at the expense of the Company, appoint a person to inquire into, and report to the Central Government, on the circumstances of the case ; and may, before making the appointment, require the company to give security for the payment of the costs of inquiry.

iii.
The payment of interest shall be made only for such period as may be notified by the Central Government from time to time; and that period shall in no case extend beyond the close of the half-year next after the half year during which the work or building has been actually completed or the plant provided.

iv.
The rate of interest shall, in no case, exceed four per cent per annum or such other rate as the Central Government may, by notification in the Official Gazette, director.

v.
The payment of the interest shall not operate as a reduction of the amount paid up on the shares in respect of which it is paid. 
Draft Rules under Chapter VIII [Sections 51 to 55] of Draft Companies Bill : Accounts

Relevant rules under Section 51(1)

Books of accounts to be kept by company
1. (A) Books of Accounts to be maintained by a company shall be with respect to the following matters : —


a.
all sums of money received and expended by the company and the matters in respect of which the receipt and expenditure take place;


b.
all sales and purchases of goods by the company;


c.
the assets and liabilities of the company; 


d.
in the case of a company pertaining to any class of companies engaged in production, processing, manufacturing or mining activities, such particulars relating to utilisation of material or labour or to other items of cost as may be prescribed, if such class of companies is required by the Central Government to include such particulars in the books of account;


e.
All quantitative details of goods purchased, manufactured, consumed, sold or traded by the company for all material items which are more than 10% of the total turnover of the company. 


f.
where a company has a branch office, whether in or outside India, the company shall be deemed to have complied with the provisions of sub rule (1)(a) to (e), if proper books of account relating to the transactions effected at the branch office are kept at that office and proper summarised returns, made up to dates at intervals of not more than three months, are sent by the branch office to the company at its registered office or the other place referred to in sub rule (1).

Relevant rules under Section 51(2).

Preservation of books of account and inspections of books of account

2.
a.
The books of account of every company maintained as per Rule 1 relating to a period of not less than eight years immediately preceding the current year [together with the vouchers relevant to any entry in such books of account] shall be preserved in good order; 


b.
In the case of a company incorporated less than eight years before the current year, the books of account for the entire period preceding the current year [together with the vouchers relevant to any entry in such books of account] shall be so preserved.


c.
The Books of account shall be open to inspection by the directors on any working day within working hours.

Relevant rules under Section 52(1)
Financial year
3. The Balance Sheet as at the end of the period in terms of clause 52(1)(a) and profit and loss account for the period in terms of section 52(1)(b) shall relate— 


i.
In the case of the first annual general meeting of the company to the period beginning with the incorporation of the company and ending with a day which shall not precede the day of the meeting by more than nine months; and


ii.
In the case of any subsequent annual general meeting of the company, to the period beginning with the day immediately after the period for which the account was last submitted and ending with a day which shall not precede the day of the meeting by m ore than six months, or in cases where an extension of time has been granted for holding the meeting, by more than six months and the extension so granted.


iii.
The period to which the account under section 52 relates is referred to in the Act as a ‘financial year’ and it may be less or more than a calendar year, but it shall not exceed fifteen months. 

Relevant rules under Section 54(1)
Authentication of balance sheet and profit & loss account

4. (1) Every balance sheet and every profit and loss account of a company shall be signed on behalf of the Board of Directors—-


i.
in the case of a banking company, by the persons specified in clause (a) or clause (b), as the case may be, of sub rule (2) of section 29 of the Banking Companies Act, 1949 (X of 1949);


ii.
in the case of any other company, by its manager or secretary, if any, and by not less than two directors of the company one of whom shall be a managing director where there is one.

(2) In the case of a company not being a banking company, when only one of its directors is for the time being in India, the balance-sheet and the profit and loss account shall be signed by such director; but in such a case there shall be attached to the balance-sheet and the profit and loss account a statement signed by him explaining the reason for non-compliance with the provisions of sub rule (1).

Relevant rules under Section 54(3)
Report of the board of directors

5. (1) The report of the Board of Directors to be attached to the balance sheet of a company in terms of clause 54(3) shall be with respect to the following matters:—


a.
the state of the company’s affairs;


b.
the amounts, if any, which it proposes to carry to any reserves in such balance sheet;


c.
the amount, if any, which it recommends should be paid by way of dividend;


d.
material changes and commitments, if any, affecting the financial position of the company which have occurred between the end of the financial year of the company to which the balance sheet relates and the date of the report;


e.
The conservation of energy, technology absorption, foreign exchange earnings and outgo. 

(2) The Board’s report shall, so far as is material for the appreciation of the state of the company’s affairs by its members and will not in the Board’s opinion be harmful to the business of the company or of any of its subsidiaries, deal with any changes which have occurred during the financial year—


a.
in the nature of the company’s business;


b.
in the company’s subsidiaries or in the nature of the business carried on by them; and


c.
Generally in the classes of business in which the company has an interest.

(2A)(a) The Board’s report shall also include a statement showing the name of every employee of the company who—-


i.
if employed throughout the financial year, was in receipt of remuneration for that year which, in the aggregate was not less than rupees 12 lacs.


ii.
If employed for a part of the financial year, was in receipt of remuneration for any part of that year, at a rate of which, in the aggregate, was not less that rupees 1 lac.


iii.
If employed throughout the financial year or part thereof, was in receipt of remuneration in that year which, in the aggregate, or as the case may be, at a rate which, in the aggregate, is in excess of that drawn by the managing director of whole time director or manager and holds by himself or along with his spouse and dependent children, not less than two per cent, of the equity shares of the company.

(b) The statement referred to in clause (a) shall also indicate,—-


i.
whether any such employee is a relative of any director or manager of the company if so, the name of such director, and


ii.
such other particulars, as may be prescribed.

(2AA) The Board’s report shall also include a Director’s Responsibility Statement, indicating therein—-


i.
that in the preparation of the annual accounts, the applicable accounting standards had been followed along with proper explanation relating to material departures;


ii.
that the directors had selected such accounting policies and applied them consistently and made judgments and estimates that are reasonable and prudent so as to give a true and fair view of the state of affairs of the company at the end of the financial year and of the profit or loss of the company for that period;


iii.
that the directors had taken proper and sufficient care for the maintenance of adequate accounting records in accordance with the provisions of the Act for safeguarding the assets of the company and for preventing and detecting fraud and other irregularities;


iv.
that the directors had prepared the annual accounts on a going concern basis.

(2B) The Board’s report shall also specify the reasons for the failure, if any, to complete the buy back within the time.

3. The Board shall also be bound to give the fullest information and explanation in its report aforesaid, in an addendum to that report on every reservation, qualification or adverse remarks contained in the auditor’s report.

4. The Board’s report and any addendum thereto shall be signed by its chairman if he is authorised in that behalf by the Board; and where he is not so authorised, shall be signed by such number of directors as are required to sign the balance sheet and the profit and loss account of the company by virtue of these rules.

Relevant rules under Section 55(1)

Right of the members to the annual accounts

6. (1) A copy of every balance sheet (including the profit and loss account, the auditors report and every other document required by law to be annexed or attached as the case may be to the balance sheet which is to be laid before a company in general meeting shall: 


a.
be sent to every member of the company to every trustee for the holders of any debentures issued by the company whether such member or trustee is or is not entitled to have notices of general meetings of the company sent to him, And to all persons other than such members or trustees, being persons so entitled not less than twenty one days before the date of the meeting ;


b.
in the case of a company not having a share capital, this sub rule shall not required the sending of a company of the documents aforesaid to a member, or holder of debentures, of the company who is not entitled to have notices of general meetings of the company sent to him.


c.
If the copies of the documents aforesaid are sent less than twenty one days before the date of the meeting, they shall, notwithstanding that fact, be deemed to have been duly sent if it is so agreed by all the members entitled to vote at the meeting.

d.
Any member or holder of debentures of a company and any person from whom the company has accepted a sum of money by way of deposit shall, on demand, be entitled to be furnished free of cost, with a copy of the last balance sheet of the company and of every document required by law to be annexed or attached thereto, including the profit and loss account and the auditors report.

e.
This rule shall not require a copy of the documents aforesaid to be sent—

i.
to a member, or of debentures, of the company who is not entitled to have notices of general meetings of the company sent to him and of whose address of the company is unaware.


ii.
To more that one of the joint holders of any shares or debentures none of whom is entitled to have such notices sent to him.


iii.
In the case of joint holders of any shares or debentures some of whom are and some of whom are not entitled to have such notices sent to them to those who are not entitled.

Relevant rules under Section 55(3)
Filing of the balance sheet and profit and loss account with the registrar

7. The filing of Balance Sheet and profit and loss account with the Registrar shall be in the following manner: 


a.
One copy each of such Balance Sheet and profit and loss account as has been laid down before a company at an annual general meeting shall be filed with the Registrar within thirty days from the date on which the balance sheet and profit and loss account were so laid.


b.
Where the annual general meeting of a company has not been held there shall be filed with the Registrar within thirty days from the latest day on or before which that meeting should have been held in accordance with the provisions of the Act.


c.
The balance sheet and profit and loss account as required in sub rule (a) & (b) above shall be signed by the managing director, manager or secretary, chief accounts officer of the company or if there be none of these by at least two directors of the company together with all documents which are required by these rules and the Act to be annexed or attached to such balance sheet or profit and loss account.


d.
If the annual general meeting of a company before which a balance sheet is laid as aforesaid does not adopt the balance sheet, [or is adjourned without adopting the balance sheet], [or, if the annual general meeting of a company for any year has not been held] a statement of that fact and of the reasons therefore shall be annexed to the balance sheet and to the copies thereof required to be filed with the Registrar.

Draft Rules under Chapter IX [Sections 56 to 62] of Draft Companies Bill : Matters relating to Audit and Auditors

Relevant rules under Section 56(1)
Appointment of an auditor

1. The manner of appointment of an auditor and the ceiling on the number of audits shall be in the following manner :


a.
The company shall give intimation to the auditor so appointed within seven days of the appointment. 


b.
Every auditor appointed under section 56 shall within thirty days of the receipt from the company of the intimation of his appointment, inform the Registrar in writing that he has accepted or refused to accept the appointment on the prescribed form. 


c.
No public company or its board of directors shall appoint or reappoint any person or firm as its auditors if such person or firm is at the date of such appointment or reappointment holding appointment as auditor of thirty public companies. This shall be further subject to : 


i.
In case of a firm of auditors the specified No. of thirty companies shall be construed as the number of companies specified for every partner of the firm who is not in full time elsewhere. 


ii.
Where any partner of the firm is also a partner of any other firm or firms of auditors, the number of companies which may be taken into account, by all the firms together, in relation to such partner shall not exceed the specified number in the aggregate;


iii.
Where any partner of a firm of auditors is also holding office, in his individual capacity, as the auditor of one or more companies, the number of companies which may be taken into account in his case shall not exceed the specified number, in the aggregate.

Relevant rules under Section 56(9)

Appointment by special notice and removal of auditors

2. (A) The appointment of a person other than the retiring auditors and the removal of auditor shall be in the following manner:


1.
On receipt of notice of such a special resolution1, the company shall forthwith send a copy thereof to the retiring auditor.


2.
Where notice is given of such a resolution and the retiring auditor makes with respect thereto representations in writing to the company (not exceeding a reasonable length) and requests their notification to members of the company, the company shall, unless the representations are received by it too late for it to do so,—


(a)
in any notice of the resolution given to members of the company, state the fact of the representations having been made; and


(b)
send a copy of the representations to every member of the company to whom notice of the meeting is sent, whether before or after the receipt of the representations by the company;


(c)
if a copy of the representations is not sent as aforesaid because they were received too late or because of the company’s default the auditor may (without prejudice to his right to be heard orally) require that the representation shall be read out at the meeting;


(d)
The copies of the representations need not be sent out and the representations need not be read out at the meeting if, on the application either of the company or any other person who claims to be aggrieved, the [Central Government] is satisfied that the rights conferred by this sub section are being abused to secured needless publicity for defamatory matter; and the [Central Government] may order the company’s costs on such an application to be paid in whole or in part by the auditor, notwithstanding that he is not a party to the application.

(B) Sub-rules (2A) and (3A) shall apply to a resolution to remove the first auditors or any of them under sub clause (5) of Clause 56 the Bill or to the removal of any auditor or auditors under sub clause (7) of that clause 56, as they apply in relation to a resolution that a retiring auditor shall not be re-appointed. 

Relevant rules under Section 58(2)(d) TO 58(2)(g)
Qualifications and disqualifications of auditors

3. In terms Clause 58(2)(d) to (g) regarding disqualifications of an auditor it is prescribed that: 


i.
Clause 58(2)(d) : an amount of Rs. 5000 or more in this regard.


ii.
Clause 58(2)(e) : an amount of Rs. 5000 or more in this regard.


iii.
Clause 58(2)(f) : a person whose relative relating in the manner as per the Sch. of relatives to the Bill or to the rules with regard to relatives for directors to the Act, is in the employment in the company in which he is appointed or proposed to be appointed.


iv.
Clause 58(2)(g): In case a person or a firm wherein any of its partners, who has been found to be a professional misconduct by the Institute of Chartered Accountants of India as per the Chartered Accountants Regulations Act and rules thereunder and reprimanded by the Institute in any form and whose name has been removed from the Register of Members for a period exceeding thirty days during any time in preceding three years from the appointment or proposed appointment as an auditor of a company shall :


1.
Make a disclosure to the company of this fact while giving his no objection when an appointment is proposed to him and the BOD shall make a disclosure to this effect to the shareholders in their report recommending the appointment or reappointment of such person as an auditor.


2.
Where the reprimand required confirmation from a Competent Court as per the Chartered Accountant Regulations Act, the period mentioned in these rules shall be effective from the date of such confirmation. 


v.
Any of other disqualifications as notified by the Central Government from time to time w.e.f. the date notified in this regard in the Official Gazette.


vi.
if an auditor becomes subject, after his appointment, to any of the disqualifications specified in sub-rule (3), he shall be deemed to have vacated his office as such.

Relevant rules under Section 59(1)
Powers and duties of an auditor

4. The auditor shall inquire— 


(a)
whether loans and advances made by the company on the basis of security have been properly secured and whether the terms on which they have been made are not prejudicial to the interests of the company or its members;


(b)
whether transactions of the company which are represented merely by book entries are not prejudicial to the interests of the company;


(c)
where the company is not an investment company, or a banking company, whether so much of the assets of the company as consist of shares, debentures and other securities have been sold at a price less than that at which they were purchased by the company;


(d)
whether loans and advances made by the company have been shown as deposits;


(e)
whether personal expenses have been charged to revenue account;


(f)
where it is stated in the books and papers of the company that any shares have been allotted for cash, whether cash has actually been received in respect of such allotment, and if no cash has actually been received in respect of such allotment, whether the position as stated in the account books and the balance sheet is correct, regular and not misleading.

Relevant rules under Section 59(2)
Audit report

5. In addition to the matters prescribed under rule 4, the auditor’s report shall also state ——


(a)
whether he has obtained all the information and explanations which to the best of his knowledge and belief were necessary for the purposes of his audit;


(b)
whether, in his opinion, proper books of account as required by law have been kept by the company so far as appears from his examination of those books, and proper returns adequate for the purposes of his audit have been received from branches not visited by him;


(c)
whether the report on the accounts of any branch office audited under the provisions of the Act by a person other than the company’s auditor has been forwarded to him as required by clause (c) of sub rule (3) of that section and how he has dealt with the same in preparing the auditor’s report;


(d)
whether the company’s balance sheet and profit and loss account dealt with by the report are in agreement with the books of account and returns;


(e)
whether, in his opinion, the profit and loss account and balance sheet comply with the accounting standards referred to in sub rule (3C) of the provisions of the Act;


(f)
in thick type or in italics the observations or comments of the auditors which have any adverse effect on the functioning of the company;


(g)
whether any director is disqualified from being appointed as director under clause (g) of sub rule (1) of the provisions of the Act;


(h)
whether the cess payable under the provisions of the Act for the purpose of rehabilitation or revival or protection of assets of the sick industrial company has been paid and if not, the details of amount of cess not so paid.

Relevant rules under Section 59(5)
Audit of accounts of a branch office of company

6. (1) Where the accounts of any branch office are [audited by a person other than the company’s auditor] the company’s auditor ——


(a)
shall be entitled to visit the branch office, if he deems it necessary to do so for the performance of his duties as auditor, and


(b)
shall have a right of access at all times to the books and accounts and vouchers of the company maintained at the branch office :

Provided that in the case of a banking company having a branch office outside India, it shall be sufficient if the auditor is allowed access to such copies of, and extracts from, the books of account of the branch as have been transmitted to the principal office of the company in India.

(2) (a) Where a company in general meeting decides to have the accounts of a branch office audited otherwise than by the company’s auditor, the company in that meeting shall for the audit of those accounts appoint a person qualified for appointment as auditor of the company under the provision of the Act, or where the branch office is situate in a country outside India, a person who is either qualified as aforesaid or as accountant duly qualified to act as an auditor of the accounts of the branch office in accordance with the laws of that country, or authorise the Board of Directors to appoint such a person in consultation with the company’s auditor;

(b) the person so appointed (hereafter in this provisions of the Act referred to as the branch auditor) shall have the same powers and duties in respect of audit of the accounts of the branch office as the company’s auditor has in respect of the same;

(c) the branch auditor shall prepare a report on the accounts of the branch office examined by him and forward the same to the company’s auditor who shall in preparing the auditor’s report, deal with the same in such manner as he considers necessary;

(d) the branch auditor shall receive such remuneration and shall hold his appointment subject to such terms and conditions as may be fixed either by the company in general meeting or by the Board of Directors if so authorised by the company in general meeting.

(3) Notwithstanding anything contained in the foregoing provisions of the Act the Central Government [may make rules providing for the exemption of] any branch office from the provisions of the Act to the extent specified in the rules and in making such rules the Central Government shall have regard to all or any of the following matters, namely :—


(a)
the arrangement made by the company for the audit of accounts of the branch office by a person otherwise qualified for appointment as branch auditor even though such person may be an officer or employee of the company;


(b)
the nature and quantum of activity carried on at the branch office during a period of three years immediately preceding the date on which the branch office is exempted from the provisions of the Act;


(c)
the availability at a reasonable cost of a branch auditor for the audit of accounts of the branch office;


(d)
any other matter which in the opinion of the Central Government justifies the grant of exemption to the branch office from the provisions of the Act.

Relevant rules under Section 59(6)

Other services by auditors

7. A person or any of the partners of a firm so appointed as auditor in terms of section 59 and these rules shall not provide the following services to a company in which he has been appointed or proposed to appointed as an auditor under section 59 :—


a.
services as an internal auditor of the company; or any of its subsidiaries or holding companies; 


b.
services for maintenance of accounts of the company or any of its subsidiaries or holding companies;


c.
providing liaison services for and on behalf of the company with other companies, financial institutions and Government departments unless such services are connected with his professional work in this regard such as certification or representation work for submission to such authorities;


d.
services as a special auditor in terms of section 60 of the company or any of its subsidiaries or holding company;


e.
services as a cost auditor in terms of section 61 of the company or any of its subsidiaries or holding company;


f.
any other services which the Central Government may notify from time to time.

Relevant rules under Section 61
Cost audit
8. The appointment of cost auditor in terms of section 61 shall be in the following manner and conditions:—


a.
An audit conducted by an auditor under this rule shall be in addition to an audit conducted by an auditor appointed under the provisions of section 56 of the Act. 


b.
An auditor shall have the same powers and duties in relation to an audit conducted by him under this rule as an auditor of a company has under sub rule 1 of rule 7 and such auditor shall made his report to the [central Government] in such form and within such time as may be prescribed and shall also at the same time forward a copy of the report to the company. 


c.
(i)
a person referred to in section 56 shall not be appointed or reappointed for conducting the audit of the cost accounts of a company. 


(ii)
a person appointed, under rule 5, as an auditor of a company, shall not be appointed or reappointed for conducting the audit of the cost accounts of that company.


(iii)
If a person, appointed for conducting the audit of cost accounts of a company, become subject after his appointment, to any of the disqualifications specified in clause (a) or clause (b) of this sub rule, he shall, on and from the date on which he becomes so subject, cease to conduct the audit of the cost accounts of the company. 


d.
Upon receipt of an order under section 61(1), it shall be the duty of the company to give all facilities and assistance to the person appointed for conducting the audit of the cost accounts of the company. 


e.
The company shall, within thirty days from the date of receipt of a copy of the report referred to in sub rule (b), furnish the Central Government with full information and explanations on every reservation or qualification contained in such report. 


f.
If, after considering the report referred to in sub rule (b) and the information and explanations furnished by the company under sub rule (e), the Central Government is of opinion that any further information or explanation is necessary, that Government may call for such further information and explanation and thereupon the company shall furnish the same within such time as may be specified by that Government. 


g.
On receipt of the report referred to in sub rule (b) and the information and explanations furnished by the company under sub rules (e) and (f), the Central Government may taken such action on the report, in accordance with the provisions of this Act or any other law of the time being in force, as it may consider necessary. 


h.
The Central Government may direct the company whose cost accounts have been audited under this rule to circulate to its members, along with the notice of the annual general meeting to be held for the first time after the submission of such report, the whole or such portion of the said report as it may specify in this behalf.

Relevant rules under Section 62
Audit committee

9. (1) Every public company having paid up capital of not less than Rs. 5.00 crores shall constitute the audit committee in terms of section 62(1) of the Act. The audit committee so constituted shall consists of not less than two independent directors and such number of other directors as the Board may determine of which 2/3 of the total number of members shall be directors other than managing or whole time directors. The maximum number of independent directors shall be 3/4 of the total strength of members of the committee.

(2) The audit committee so constituted shall function in the following manner:—


a.
Every audit committee constituted under sub-rule (1) shall act in accordance with terms of reference to be specified in writing by the Board.


b.
The members of the audit committee shall elect a chairman from amongst themselves.


c.
The members of the company shall disclose the composition of the audit committee.


d.
The auditors, the internal auditor, if any, and the director-in-charge of finance shall attend and participate at meetings of the audit committee but shall not have the right to vote.


e.
The audit committee should have discussions with the auditors periodically about internal control systems, the scope of audit including the observations of the auditors and review the half yearly and annual financial statements before submission to the Board and also ensure compliance of internal control systems.


f.
The audit committee shall have authority to investigate into any matter in relation to the items specified in this section or referred to it by the Board and for this purpose, shall have full access to information contained in the records of the company and external professional advice, if necessary.


g.
The chairman of the audit committee shall attend the annual general meetings of the company to provide any clarification on matters relating to audit.

Draft Rules under Chapter X [Sections 63 to 71] of Draft Companies Bill : Matters relating to Directors, Powers, Functions, etc.

Relevant rules under Section 63(1)
1. (A) For the purpose of proviso to clause 63(1) for a public company having the paid up capital of Rs. five crores or turn over of Rs. twenty crore shall have minimum of seven directors.

(B) The companies existing before the commencement of this Act shall have minimum number of directors, maximum of directors, independent directors in accordance with section 63 within a period of six months or the holding of the first AGM after the commencement of this Act whichever is earlier.

(C) Attributes of independent directors
A person to be appointed as independent director shall have the following attributes :—


a.
He possesses qualification(s) not below the graduation level from any recognised university/institute relating to the main business activity of the company or as near thereto or in the field of finance, accounts, commerce, engineering, banking, information technology, law, art, sciences or any other field justifying the working of the company; provided the independent directors shall be appointed in such a manner that diversified talent in these fields get representation; and 


b.
He is having post qualification experience of not less than 5 years in the related field; and


c.
He is not disqualified from being appointed as a director of the company in terms of any provisions of the Act or Rules. 

Relevant rules under Section 63(3)
Appointment of small shareholders
2. (A) Appointment : Small shareholders in a public company shall be appointed in the following manner :


i.
A company may act suo motu to elect a small shareholders’ director from amongst small shareholders or upon the notice of small shareholders, who are not less than 1/10th of total small shareholders and have proposed name of a person who shall also be a small shareholder of the company.


ii.
Small shareholders intending to propose a person shall leave a notice of their intention with the company at least 14 days before the meeting under the signature of at least 100 small shareholders specifying name, address, shares held and folio number and particulars of share with differential rights as to dividend and voting, if any, of the person whose name is being proposed for the post of director and of other small shareholders proposing such person as a candidate for the post of director or small shareholders.


iii.
A person whose name has been proposed for the post of small shareholders’ director shall sign, and file with the company, his consent in writing to act as a director.


iv.
The listed public company shall elect small shareholders nominee subject to sub-rules (1), (2) and (3) above through the postal ballot.


v.
The unlisted company may appoint such small shareholders nominee such to subject to above conditions if majority of small shareholders recommend his candidature for the post of director in their meeting.


vi.
Tenure of such small shareholders’ director shall be for a minimum period of 3 years subject to meeting the requirement of provisions of Companies Act except that he need not have to retire by rotation.


vii.
On expiry of his tenure, the same person if so desired by small shareholders, may be elected as whole time director or managing director.


viii.
Such director shall be treated as director for all other purposes except for appointment as whole time director or managing director.


ix.
No person shall be eligible for appointment as a small shareholder’s directors if he has any of the disqualifications for appointment otherwise as a director in terms of these Rules.

(B) Vacation of office by small shareholder's director : A person appointed as a small shareholder‘s director shall have to vacate the office if—


i.
Such person so elected, as director of small shareholders director ceases to be a small shareholder’s director on and from such date on which he ceases to be a small shareholder.


ii.
He has been rendered disqualified by virtue of any of the disqualifications for being appointed as director in these rules.


iii.
He fails to pay any call in respect of shares of the company held by him, whether alone or jointly with others, within some months from the last date fixed for the payment of the call;


iv.
He absents himself from three consecutive meetings of the Board of directors, or from all meetings of the Board for a continuous period of three months, whichever is longer, without obtaining leave of absence from the Board;


v.
He is a partner of any private company of which he is a director, accepts a loan, or any guarantee or security for a loan, from the company in contravention of provisions of the Act;


vi.
He acts in contravention of section 78;


vii.
He becomes disqualified by an order of Court under section 71;


viii.
He is removed in pursuance of the provisions of the Act;

(C) Restriction on number of directorship as small shareholder's director : No person shall hold office at the same time as small shareholders director in more than two companies.

Relevant rules under Section 64(4)
Consent to act as director
3. A consent by every person proposed as a candidate for the office as a director and every person who is appointed as a director shall be filed with the Registrar in the following manner :


a.
The consent in writing to act as director, if appointed, on the prescribed form shall be filed with the company by every person other than a director retiring by rotation or otherwise or a person who has left at the office of the company in notice signifying his candidature for the office of a director proposed as a candidate for the office of the director shall be filed with the company.


b.
A person other than the following shall act as director only after filing his written and signed consent with the office of Registrar within thirty days from his appointment —


i.
a director re-appointed after retirement by rotation or immediately on the expiry of his term of office, or


ii.
an additional or alternate director, or a person filling a casual vacancy in the office of a director under the provisions of the Act, appointed as a director or re-appointed as an additional or alternate director, immediately on the expiry of his term of office, or


iii.
a person named as a director of the company under its articles as first registered,

Relevant rules under Section 64(5)
Right of persons other than retiring directors to stand for directorship
4. A person who is not a retiring director shall be eligible for appointment to the office of the director in the following manner at any general meeting :—


a.
If he or some members intending to propose him has, not less fourteen days before the meeting, left at the office of the company a notice in writing under his hand signifying his candidature for the office of the director or intention of such member to propose him as a candidate for that office, as the case may be along with a deposit of Rs. 10,000 which shall be refunded to such person or, as the case may be, to such member, if the person succeeds in getting elected as a director.


b.
The company shall inform its members of the candidature of a person for the office of the director or the intention of a member to propose such person as a candidate for that office, by serving individual notices on the members not less than seven days before the meeting or the company advertises such candidature or intention not less than seven days before the meeting in at least two newspapers circulating in the place where the registered office of the company is located, of which one is published in the English language and the other in the regional language of that place.

Relevant rules under Section 65(1)(b)
Ascertainment of director retiring by rotation and filling of vacancies
5. The manner of ascertaining the directors retiring by rotation and filling up vacancies shall be as under :—


(a)
At the first annual general meeting of a public company, or a private company which is a subsidiary of a public company, held next after the date of the general meeting at which the first directors are appointed in accordance with the provisions of the Act and at every subsequent annual general meeting, one third of such of the directors for the time being as are liable to retire by rotation, or if their number is not three or a multiple of three, then, the number nearest to one-third, shall retire from office.


(b)
The directors to retire by rotation at every annual general meeting shall be those who have been longest in office since their last appointment, but as between persons who became directors on the same day, those who are to retire shall, in default of and subject to any agreement among themselves, be determined by lot.


(c)
At the annual general meeting at which a director retires as aforesaid, the company may fill up the vacancy by appointing the retiring director or some other person thereto.


(d)
(i)
if the place of the retiring director is not so filled up and the meeting has not expressly resolved not to fill the vacancy, the meeting shall stand adjourned till the same day in the next week, at the same time and place, or if that day is a public holiday, till the next succeeding day which is not a public holiday, at the same time and place.


(ii)
If at the adjourned meeting also, in place of directors retiring on rotation in terms of the Act and the rules, is not filled up and that meeting also has not expressly resolved not to fill the vacancy, the retiring director shall be deemed to have been reappointment at the adjourned meeting, unless —


(a)
At that meeting or at the previous meeting a resolution for the reappointment of such director has been put to the meeting and lost;


(b)
the retiring director has, by a notice in writing addressed to the company or its Board of directors, expressed his unwillingness to be so reappointed.


(c)
he is not qualified or is disqualified for appointment;


(d)
a resolution, whether special or ordinary, is required for his appointment or reappointment in virtue of any provisions of this Act; or


(e)
the proviso to section 64(3)(b) of the Act is applicable to the case.

Relevant rules under Section 66
Disqualification and vacation of office of director
6. (1) A person shall not be capable of being appointed director of a company, if—


(a)
he has been found to be of unsound mind by a Court of competent jurisdiction and the finding is in force;


(b)
he is an undischarged insolvent;


(c)
he has applied to be adjudicated as an insolvent and his application is pending;


(d)
he has been convicted by a Court of any offence involving moral turpitude and sentenced in respect thereof to imprisonment for not less than six months, and a period of five years has not elapsed from the date of expiry of the sentence;


(e)
he has not paid any call in respect of shares of the company held by him, whether alone or jointly with others, and six months have elapsed from the last day fixed for the payment of the call;


(f)
an order disqualifying him for appointment as director has been passed by a Court in pursuance of the provisions of the Act and is in force, unless the leave of the Court has been obtained for his appointment in pursuance of that section.


(g)
such person is already a director of a public company which,—


(A)
has not filed the annual accounts and annual returns for any continuous three financial years commencing on and after the first day of April, 1999; or


(B)
has failed to repay its deposit or interest thereon on due date or redeem its debentures on due date or pay dividend and such failure continues for one year or more :



Provided that such person shall not be eligible to be appointed as a director of any other public company for a period of five years from the date on which such public company, in which he is a director failed to file annual accounts, and annual returns under sub clause (A) or has failed to repay its deposit or interest or redeem its debentures on due date or pay dividend referred to in clause (B).


(h)
the Central Government may remove the following disqualifications by passing an order on an application filed by the person concerned or by the company and after giving an opportunity of being heard to the person concerned and the company:


(i)
the disqualifications incurred by any person in virtue of rule 8(1)(d) either generally or in relation to any company or companies to be specified in the order;


(ii)
The disqualification incurred by any person in virtue of rule 8(1)(e);


(iii)
The order of the Central Government in this regard shall be by way of a notification in the Official Gazette and shall be effective from the date as the Central Government may notify.


(i)
a private company which is not a subsidiary of a public company may by its article provide that a person shall be disqualified for appointment as a director or any grounds in addition to those specified these rules.

Relevant rules under Section 67(1)
Removal of directors
7. (1) A director of a company may be removed in terms of section 67(1) in the following manner :—


(i)
Special notice shall be required of any resolution to remove a director under this section, or to appoint somebody instead of a director so removed at the meeting at which he is removed.


(ii)
On receipt of notice of a resolution to remove a director under this section, the company shall forthwith send a copy thereof to the director concerned, and the director (whether or not he is a member of the company) shall be entitled to be heard on the resolution at the meeting.


(iii)
Where notice is given of a resolution to remove a director under this section and the director concerned makes with respect thereto representations in writing to the company (nor exceeding a reasonable length) and requests their notification to members of the company, the company shall, unless the representations are received by it too late for it to do so,—


(a)
in any notice of the resolution given to members of the company state the fact of the representations having been made; and


(b)
send a copy of the representations to every member of the company to whom notice of the meeting is sent (whether before or after receipt of the representations by the company);

and if a copy of the representations is not sent as aforesaid because they were received too late or because of the company’s default, the director may (without prejudice to his right to be heard orally) require that the representations shall be read out at the meeting :

Provided that copies of the representations need not be sent out and the representations need not be read out at the meeting if, on the application either of the company or of any other person who claims to be aggrieved, the (Central Government) is satisfied that the rights conferred by this sub section are being abused to secure needless publicity for defamatory matter; and the (Central Government) may order the company’s costs of the application to be paid in whole or in part by the director notwithstanding that he is not a party to it.

Relevant rules under Section 69(1)
Register of directors etc

8. (1) Every company shall keep at its registered office a register of its directors, managing director, chief accounts officer, manager and secretary, containing with respect to each of them the following particulars, including details of securities held by him in the company or any other body corporate, being the company’s subsidiary or a holding company or a subsidiary of the company’s holding company :


(a)
in the case of an individual, his present name and surname in full; and former name or surname in full; (his father’s name and surname in full or where the individual is a married woman, the husband’s name and surname in full;) recent coloured photographs, photo Identity viz (driving licence, Income Tax PAN, Identity Card issued by employer, Police/Municipal Authorities etc); his usual residential address with documentary proof thereof; his nationality; and, if that nationality is not the nationality of origin, his nationality and, if that nationality is not the nationality of origin, his nationality of origin; his business occupation, if any; if he holds the office of director, managing director, manager or secretary in any other body corporate, the particulars of each such office held by him and except in the case of a private company which is not a subsidiary of a public company, the date of his birth;


(b)
in the case of a body corporate, its corporate name and registered or principal office; and the full name, address, nationality, and nationality of origin if different from that nationality, (the father’s name or where a director is a married woman, the husband’s name) of each of its directors; and if it holds the office of manager or secretary in any other body corporate, the particulars of each such office;


(c)
in the case of a firm, the name of the firm, the full name, address nationality, and nationality of origin, if different from that nationality, (the father’s name or where a partner is a married woman, the husband’s name) of each partner; and the date on which each became a partner; and if the firm holds the office manager or secretary in any other body corporate, the particulars of each such office;


(d)
if any director or directors have been nominated by a body corporate, its corporate name; all the particulars referred to in clause (a) in respect of each director so nominated, and also all the particulars referred to in clause (b) in respect of the body corporate;


(e)
if any director or directors have been nominated by a firm, the name of the firm, all the particulars referred to in clause (a) in respect of each director so nominated, and also all the particulars referred to in clause (c) in respect of the firm.

(2) The company shall send to the Registrar a return in duplicate in such form as may be notified from time to time containing the particulars contained in the register of directors and a notification in such form as may be notified from time to time of any change in its directors, managing directors, chief account officers, manager and secretary specifying the date of change.

(3) The returns and notifications required under rule 10(2) shall be filed with the Registrar by the company within thirty days from the appointment of such directors of the company and within thirty days from the date of change respectively.

(4) For the purpose of these rules —


(i)
any person in accordance with (whole directions or instructions), the Board of Directors of a company is accustomed to act shall be deemed to be a director of the company;


(ii)
In the case of a person usually known by a title different from his surname, the expression ‘surname’ means that title; and

(3) *References to a former name or surname do not include—


(a)
in the case of a person usually known by an Indian title different from his surname, the name by which he was known previous to the adoption of, or succession to, the title;


(b)
in the case of any person, a former name or surname, where the name or surname was changed or disused before the person bearing the name attained the age of eighteen years, or has been changed or disused for a period of not less than twenty years; and


(c)
In the case of a married woman, the name or surname by which she was known previous to the marriage.

Relevant rules under Section 69(4)
Inspection of register of directors
9. The inspection of the register of Directors and taking of extracts therefrom shall be in the following manner : 


a.
By Members: Inspection on payment of Rs. 100 for each inspection and extracts therefrom on payment of Rs. 25 for each page. 


b.
By any other person: Inspection on payment of Rs. 500 for each inspection and extracts therefrom on payment of Rs. 50 for each page.


c.
The company may by its articles or in general meeting impose certain restrictions so that not less than three hours in each day are allowed for inspection.

Draft Rules under Chapter XV [sections 97 to 100] of Draft Companies Bill : Oppression and mismanagement

Relevant rules under Section 97(5)
Right of members to apply under section 97
(1) The following members of a company shall have the right to apply under section 97 : 


(a)
in the case of a company having a share capital, not less than one hundred members of the company or not less than one-tenth of the total number of its members, whichever is less, or any member or members holding not less than one-tenth of the issued share capital of the company, provided that the applicant or applicants have paid all calls and other sums due on their shares ;


(b)
in the case of a company not having a share capital, not less than one-fifth of the total number of its members.

(2) For the purposes of sub-section (1), where any share or shares are held by two or more persons jointly, they shall be counted only as one member.

(3) Where any members of a company are entitled to make an application in virtue of sub-section (1), any one or more of them having obtained the consent in writing of the rest, may make the application on behalf and for the benefit of all of them.

(4) The Central Government may, if in its opinion circumstances exist which make it just and equitable so to do, authorise any member or members of the company to apply to the Tribunal under section 97, notwithstanding that the requirements of clause (a) or clause (b), as the case may be, of sub-section (1) are not fulfilled.

(5) The Central Government may, before authorising any member or members as aforesaid, require such member or members to give security for such amount as the Central Government may deem reasonable, for the payment of any costs which the Tribunal dealing with the application may order such member or members to pay to any other person or persons who are parties to the application.

Relevant rules under Section 99(1)
Employees’ securities to be deposited in post office savings bank or Scheduled Bank
(1) Any money or security deposited with a company by any of its employee in pursuance of his contract of service with the company shall be kept or deposited by the company within fifteen days from the date of deposit :


(a)
in a post office savings bank account, or


(b)
in a special account to be opened by the company for the purpose in the State Bank of India or in a Scheduled Bank, or


(c)
where the company itself is a Scheduled Bank, in a special account to be opened by the company for the purpose either in itself or in the State Bank of India or in any other Scheduled Bank.

(2) No portion of such moneys or securities shall be utilised by the company except for the purposes agreed to in the contracts of service.

(3) A receipt for moneys deposited with a company by its employee shall not be deemed to be a security within the meaning of this section ; and the moneys themselves shall accordingly be deposited as provided in sub-section (1).

Relevant rules under Section 99(2) and 99(4) :
Provisions applicable to Provident Funds of employees
(1) Where a provident fund has been constituted by a company for its employees or any class of its employees, all moneys contributed to such fund (whether by the company or by the employees) or received or accruing by way of interest or otherwise to such fund shall, within fifteen days from the date of contribution, receipt or accrual, as the case may be, either—


(a)
be deposited—


(i)
in a post office savings bank account, or


(ii)
in a special account to be opened by the company for the purpose in the State Bank of India or in a Scheduled Bank, or


(iii)
where the company itself is a Scheduled Bank, in a special account to be opened by the company for the purpose either in itself or in the State Bank of India or in any other Scheduled Bank ; or


(b)
be invested in the securities mentioned or referred to in clauses (a) to (c) of section 20 of the Indian Trusts Act, 1882 (2 of 1882).

(2) Notwithstanding anything to the contrary in the rules of any provident fund to which sub-section (1) applies or in any contract between a company and its employees, no employee shall be entitled to receive, in respect of such portion of the amount to his credit in such fund as is invested in accordance with the provisions of sub-section (1), interest at a rate exceeding the rate of interest yielded by such investment.

(3) Nothing in sub-section (1) shall affect any rights of an employee under the rules of a provident fund to obtain advances from or to withdraw money standing to his credit in the fund, where the fund is a recognised provident fund within the meaning of clause (a) of section 58A of the Indian Income-tax Act, 1922, or where the rules of the fund contain provisions corresponding to rules 4, 5, 6, 7, 8 and 9, of the Indian Income-tax (Provident Funds Relief) Rules.

(4) Where a trust has been created by a company with respect to any provident fund referred to in sub-section (1), the company shall be bound to collect the contribution of the employees concerned and pay such contribution as well as its own contributions, if any, to the trustees within fifteen days from the date of collection ; but in other respects, the obligations laid on the company by this section shall devolve on the trustees and shall be discharged by them instead of by the company.

Draft Rules under Chapter XVI [Sections 101 to 122] of Draft Companies Bill : National company law tribunal

Relevant rules under Section 115
R.1 Rules under section 115

R.2 Interpretation 

In these rules, unless the context or subject-matter otherwise requires:—

(1) ‘The Act’ means the Companies Act, 2005.

(2) ‘Certified’ means in relation to a copy of a document, certified as provided in section 76 of the Indian Evidence Act, 1872.

(3) ‘Code’ means the Code of Civil Procedure, 1908.

(4) ‘Tribunal’ includes any Bench of the Tribunal having jurisdiction under the Act.

(5) ‘Filed’ means filed in the office of the Registrar of Tribunal/Bench.

(6) ‘Member’ (Administration) means any judicial member or technical member designated as Member Administration who shall exercise such financial and administrative powers as may be vested in him under the Rules, which may be made by the Central Government. 

(7) ‘Summons’ means a summons returnable before any Member of the Tribunal.

(8) ‘Officer of the Tribunal’ means and includes an official liquidator appointed under sub-clauses (a), (b) and (c) of sub-section (1) of section 149 of Companies Act, 2005.

(9) ‘Prescribed’ means prescribed by these rules; and ‘prescribed charges’ and ‘prescribed fees’ mean charges or fees prescribed by these rules/notification by the Govt. 

(10) ‘Registrar’ means, in the Tribunal, the Registrar of the Tribunal, and includes the Additional Registrar/Deputy Registrar/Asstt. Registrar, and such other officer as may be authorized by the President of the Tribunal to perform all or any of the duties assigned to the Registrar under these rules. 

(11) ‘Reserve Bank’ means the Reserve Bank of India and includes its branches and agencies.

(12) ‘The Rules’ mean these rules; and include the prescribed forms.

(13) ‘Sealed’ means sealed with the seal of the Tribunal/Bench of the Tribunal.

(14) ‘Section’ means section of the Act.

Save as aforesaid, and unless the context otherwise requires, words and expressions contained in these rules shall bear the same meaning as in the Act, and the General Clauses Act, 1897 (X of 1897) shall apply for the interpretation of these rules as it applies for the interpretation of an Act of Parliament.

R.3 Jurisdiction of the Tribunal - (1) All proceedings shall be instituted before the Bench of the Tribunal as mentioned in Annexure I and or as modified from time to time by the Central Government :

Provided that the Tribunal may, at its discretion, hold its sittings in any other city or town as may be considered appropriate. 

R.4 Form of Proceedings - (1) All petitions, applications, affidavits and other proceedings presented to the Tribunal shall be written, typewritten, or printed neatly and legibly on substantial paper of foolscap size in duplicate and separate sheets shall be stitched together. Numbers and dates shall be expressed in figures, and where dates given are not according to the English Calendar the corresponding English dates shall also be given.

(2) Every proceeding shall be consecutively numbered, dated and shall be instituted in the matter of a company or companies to which it relates. The contents shall be divided into separate paragraphs, which shall be numbered serially. The general heading in all proceedings before the Tribunal, and in all advertisements and notices, shall be in Form No. 1.

(3) Sitting hours of Tribunal and Appellate Tribunal shall ordinarily be from 10.30 AM to 1.30 PM and from 2.30 PM to 4.30 PM on all working days except Saturday, Sunday and other public holidays subject to any general or special order made by the Chairperson/President.

R.5 Language of proceedings - Every petition, application, affidavit or other proceedings shall be in English or Hindi and except in so far as the Tribunal may otherwise order, no document in other language shall be accepted for use in any proceedings, unless translated into English or Hindi.

R.6 Power of Tribunal to enlarge or abridge time - The Tribunal should not extend the time without any genuine reason and exceptional circumstances and orders should be recorded in detail giving reasons for grant of extension.

R.7 Computation of time - (a) Where any particular number of days is prescribed the same shall be reckoned exclusively of the first day and inclusively of the last day, unless the last day shall happen to fall on a day on which the offices of the Tribunal are closed, in which case the time shall be reckoned exclusively of that day also and of any succeeding day or days on which the offices of the Tribunal continued to be closed.

R.8 Registers to be kept - There shall be kept, in every Tribunal, the following Registers either in physical or digital format or both physical and digital, relating to proceedings under the Act and these rules:—


(1)
Company Petitions Register in which shall be entered and numbered serially all the petitions filed under the Act or these rules with particulars as to :—


(i)
Date of presentation,


(ii)
Name of company,


(iii)
Name of parties and their Advocates,


(iv)
Provision of law under which the petition is made,


(v)
Nature of relief sought,


(vi)
Date and nature of order made,


(vii)
Date of filing of appeal, if any,


(viii)
Date of disposal of appeal, and


(ix)
Result of judgment in appeal.


(2)
Company Applications Register in which shall be entered and numbered serially all applications other than petitions with particulars as to :—


(i)
Date of presentation,


(ii)
Name of company,


(iii)
Number of main proceeding, if any, to which the application relates,


(iv)
Name of parties and their Advocates,


(v)
Provision of law, if any, under which the application is made,


(vi)
Nature of relief sought,


(vii)
Date and nature of order made,


(viii)
Date of filing of appeal, if any,


(ix)
Date of disposal of appeal, and


(x)
Result of Judgment in appeal.


(3)
Liquidations register in which shall be entered under a separate heading for each company ordered to be wound-up in the prescribed form briefly and in chronological order, all proceedings in winding-up until conclusion of the winding-up.


(4)
Company documents register in which shall be entered under a separate heading for each company any valuable securities such as negotiable instruments, documents of title and the like that may be filed in proceedings before the Tribunal as prescribed in the form.


(5)
Appearance of the person appearing before the Tribunal shall be indicated in the order sheet :

Provided that the Central Govt. may modify the mode from the date to be modified.

R.9 Serial number of proceedings - (1) Every petition or application shall bear its distinctive serial number, and an interlocutory application shall bear, besides its own serial number, the serial number of the main proceeding to which it relates. Every order made, process issued or document filed, shall bear the serial number of the proceedings to which it relates.

(2) All petitions, applications and affidavits, upon being filed and all orders, summons, warrants or processes of any kind (including notices issued by Tribunal) and certified copies, of any proceedings, shall be issued under the authority and seal of the Tribunal.

R.10 Powers, functions and duties of Registrar - (1) The Registrar shall be principal officer of the Appellate Tribunal and Tribunal and shall exercise his powers and perform his duties under the control of Chairperson/President.

(2) The Tribunal in discharge of its functions under the Act, may take such assistance from the Registrar, as it may deem fit, and the Registrar or other officer, shall be bound to assist the Tribunal.

(3) In particular and without prejudice to the generally of the provisions of this Rule, the Registrar shall have the following powers and perform the following duties namely :—


(a)
The Registrar shall have the custody of the records of the Appellate Tribunal, Principal Bench of the Tribunal and other Benches;


(b)
The Registrar shall receive all petitions, applications or references pertaining to the Appellate Tribunal/Principal Bench and other Benches of the Tribunal;


(c)
The Registrar shall assist the Appellate Tribunal/Principal Bench and other Benches of the Tribunal in the proceedings relating to the powers exercised by them;


(d)
The Registrar shall authenticate the orders passed by the Appellate Tribunal, the Principal Bench and other Benches of the Tribunal;


(e)
The Registrar shall ensure compliance of the orders passed by the Appellate Tribunal, Principal Bench and other Benches of the Tribunal;


(f)
The Official seal of the Appellate Tribunal and Tribunal shall be in the custody and control of the Registrar;


(g)
The Registrar shall have the right to collect from the Central Government or other officers, companies and firms, or any other person such information as may be considered useful for the purpose of efficient discharge of the functions of the Tribunal under the Act and place the said information before the Appellate Tribunal/Tribunal. These Rules shall apply to all Benches of the Tribunal situated all over India.

(4) The Registrar shall have the following powers and duties subject to any general or special order of the Appellate Tribunal/Tribunal concern namely :—


(i)
to receive all petitions or applications and other documents including transferred applications;


(ii)
to decide all questions arising out of the scrutiny of the petitions and applications before they are registered;


(iii)
to require any petition or application presented to the Tribunal to be amended in accordance with the Act;


(iv)
subject to the directions of Appellate Tribunal/Tribunal to fix the date of first hearing of the petition or application or other proceedings and issue notices thereof;


(v)
to direct any formal amendment of records;


(vi)
to order grant of copies of documents to the parties to the proceedings;


(vii)
to grant leave to inspect the records of the Appellate Tribunal/Tribunal;


(viii)
to dispose of matters relating to the service of notices;


(ix)
to receive application within 30 days from the date of death for substitution of authorized representatives of the deceased parties during the pendency of the petition or application;


(x)
to receive and dispose of application for substitution, except where the substitution would involved setting aside an order of abatement;


(xi)
to receive and dispose of applications by parties for returned of documents;

(5) An appeal against any decision by a Registrar shall be made to the Appellate Tribunal/Tribunal by the aggrieved parties within 15 days from the date such decision communicated to him.

R.11 Inspection and copies of proceedings - Records of every proceedings pending before the Tribunal will be opened as of right for the inspection of the parties or their authorized representatives on making an application in writing and on payment of a fee as prescribed in schedule I. A person who is not party to the proceedings is not entitled for inspection of the records/proceedings except with the consent of the parties by whom they were presented/produced or under the orders of the Tribunal on payment of fee.

A person not a party to the proceedings/petitions on which final orders have been passed can obtain copy of the orders on payment of such fee as given in schedule I.

R.12 Forms - The forms set forth in Appendix I, where applicable, shall be used with such variations as circumstances may require.

R.13 Affidavits - (a) Every affidavit shall be drawn up in the first person and shall state the full name, age, occupation and the place of abode of the deponent. It shall be signed by the deponent and sworn to in the manner prescribed by the Code or by the rules and practice of the Court of the State where affirmed.

(b) Every exhibit annexed to an affidavit shall be marked with the number of the proceedings to which it relates, and shall be initialed and dated by the authority before whom it is sworn.

(c) No affidavit having interlineation, alteration or erasure, shall be filed in Tribunal unless such interlineation or alternation is initialed by the authority before whom it is sworn, or, in the case of an erasure the words and figures written on the erasure are rewritten in the margin and initialed by such authority.

R.14 Form of summons and service thereof - (1) A summons shall be in Form No.2 and shall, unless otherwise provided by these rules or permitted by the Member, be supported by an affidavit.

(2) The summons, together with a copy of the affidavit, shall be served upon every person against whom an order is sought and such other person as the Member may direct, in person or by prepaid registered post, or under certificate of posting or through empanelled courier agency or upon his representative or advocate/pleader, where he appears by advocate/representative/pleader, or in such other manner as the Member may direct.

(3) Unless otherwise provided by these rules or by an order of Tribunal, a summons which is an interlocutory application in a proceeding, shall be served not less than 3 clear days before the day named in the summons for the hearing thereof, and where the summons is other than interlocutory, it shall be served not less than ten days before the date fixed for the hearing thereof.

R.15 Issue of summons - Every summons, together with duplicates of the same for service thereof, shall be prepared by the applicant or his advocate/representative/pleader and issued from the office of the Registrar.

R.16 Affidavit verifying petition - Every petition shall be verified by an affidavit made by the petitioner or by one of the petitioners, where there are more than one, and in the case the petition is presented by a body corporate, by a director, secretary or manager authorized in that behalf thereof; such affidavit shall be filed along with the petition and shall be Form No. 3.

R.17 Enclosures to petition - Unless dispensed with by the Member or Registrar, every petition and application shall be accompanied by the documents required to be annexed.

R.18 Summons for direction - (a) Where a petition is presented an application shall, in every case, be made by alongwith summons in Form No. 4 to the Member for directions as to the advertisement of the petition, the notices to be served and the proceedings to be taken.

(b) The petition shall be posted for hearing before the Member at the next sitting, and the Member may make such orders thereon and may give such directions as may seem to him appropriate.

R.19 Advertisement of petition - (1) Where any petition is required to be advertised, it shall, unless the Member otherwise orders, or these rules otherwise provide, be advertised not less than seven days before the date fixed for hearing, in one issue each of a daily newspaper in the English language and a daily newspaper in the regional language circulating in the State or the Union Territory concerned, as may be fixed by the Member.

(2) Except in the case of a petition to wind-up a company the Member may, if he thinks fit, dispense with any advertisement required by these rules.

R.20 Contents of advertisement - Except as otherwise provided in these rules, such advertisement shall be in Form No. 5, and shall state the date on which the petition was presented, the name and address of the petitioner and his advocate/pleader, the nature of the petition and the date fixed for hearing. It shall, unless otherwise ordered, further state that any person who intends either to oppose or support the petition at the hearing should send notice of his intention to the petitioner or his advocate/pleader so as to reach him not later than two days previous to the day fixed for the hearing, and in the case of a petition for a winding-up, not later than 4 days previous to the day fixed for the hearing of the petition.

R.21 Service of petition - Every petition shall be served on the respondent, if any, named in the petition and on such other persons as the Act or these rules may require or as the Member or the Registrar may direct. Unless otherwise ordered, a copy of the petition shall be served along with the notice of the petition.

R.22 Notice of petition and time of service - Notice of every petition required to be served upon any person shall be in Form No. 6, and shall, unless otherwise ordered by Tribunal or provided by these rules, be served not less than 7 days before the date of hearing.

R.23 Service on Company - (1) Where a petition is presented against a company, it shall be accompanied by a notice of the petition in the prescribed form together with a copy of the petition for service on the company and an envelope addressed to the company at its registered office or its principal place of business and sufficiently stamped for being sent by registered post for acknowledgement or through empanelled courier agency. The Registrar shall immediately on the admission of the petition send the notice together with the copy of the petition to the company by registered post or through courier.

(2) Every petition, and, save as otherwise provided by these rules or by an order of Tribunal, every application, shall unless presented by the company, be served on the company at its registered office, or if there is no registered office, at its principal or last known principal place of business, by leaving a copy thereof with an officer or employee of the company, and in case no such person is available, in such manner, as the Member or Registrar may direct, or, by sending a copy thereof by prepaid registered post or through empanelled courier agency addressed to the company at its registered office, or, if there is no registered office, at its principal or last known principal place of business, or to such person and at such address as the Member or Registrar may direct.

Where the company is being wound-up the petition or application shall also be served on the liquidator, if any, appointed for the purpose of winding-up the affairs of the company.

R.24 Petitioner to effect service - Save as otherwise provided by these rules and subject to any directions of the Member or Registrar, the petitioner, applicant or any other person having the conduct of proceedings in Tribunal, shall be responsible for the service of all notices, summons and other processes and for the advertisement and publication of notices, required to be effected by these rules or by order of Tribunal.

R.25 Affidavit of service - (1) An affidavit or affidavits stating whether the petition has been advertised as prescribed by Rule 19 and whether the notices, if any, have been duly served upon the persons required to be served shall be filed not less than 3 days before the date fixed for hearing. Such proof of the advertisement or of the service, as may be available shall be filed along with the affidavit.

(2) An affidavit of service on a company or its liquidator shall be in Form No. 7 or 8 as the case may be.

R.26 Procedure on default of compliance as regards advertisement and service of notice - In default of compliance with the requirements of the rules or the directions of the Member or Registrar, as regards the advertisement and service of the petition, the petition shall, on the date fixed for hearing be posted for orders of the Member and the Member may either dismiss the petition or give such further directions as he thinks fit.

R.27 Mode of service and service when deemed to be effected - (1) Save as otherwise provided by these rules or by an order of Tribunal, all notices, summons, and other documents required to be served on any person, may be served either personally by delivering a copy thereof to such person or upon his advocate/pleader where he appears by advocate or pleader; except where personal service is required by prepaid registered post for acknowledgement due addressed to the last known address of such person or through dasti by affixing at the last known address. In the case of service by registered post where no acknowledgement signed by the addressee or his duly authorised agent is received, orders of Tribunal shall be obtained as to the sufficiency of service or as to the further steps to be taken for service as the Tribunal may direct:

Provided that where a notice, summons or other document has to be served on any class of persons such as shareholders, debenture-holders, creditors and the like, the same may be sent by prepaid registered post or by ordinary post under certificate of posting, as may be provided by these rules or by an order of Tribunal, and unless otherwise ordered by the Tribunal, the service shall be deemed to be effected at the time when the said notice, summons or other document ought to be delivered in the ordinary course of post by the post office, and notwithstanding the same is returned undelivered by the post office.

(2) Where notice of any petition, application, summons or other proceedings has to be given to the Central Government under these rules, it shall be addressed to and served on the Secretary to Government of India, Department of Company Affairs, New Delhi, or such other officer at the Central Government as may be authorised to receive notices on its behalf.

(3) Where any person has to be served at an address outside India, the notice or other process to be served on him shall, subject to orders of the Tribunal, be sent to such address by empanelled courier agency or by prepaid airmail registered post for acknowledgement due.

R.28 Validity of service and of proceedings - No service under these rules shall be deemed invalid by reason of any defect in the name or description of a person in the list of contributories or in the petition, summons, notice or other proceeding, provided that the Tribunal is satisfied that such service is in other respects sufficient; and no proceedings under the Act or these rules shall be invalidated by reason of any formal defect or irregularity; unless the Member before whom the objection is taken is of the opinion that substantial injustice has been caused by such defect or irregularity and that the injustice cannot be remedied by an order of Tribunal.

R.29 Notice to be given by persons intending to appear at the hearing of petition - Every person, who intends to appear at the hearing of a petition, whether to support or oppose the petition, shall serve on the petitioner or his advocate/pleader, notice of his intention at the address given in the advertisement. The notice shall contain the address of such person, and be signed by him or his advocate/pleader or authroised representative, and save as otherwise provided by these rules shall be served (or if sent by post or through courier, shall be posted in such time as to reach the addressee) not later than two days previous to the day of hearing, and in the case of a petition for winding-up not later than four days previous to the day of hearing. Such notice shall be in Form No. 9, with such variations as the circumstances may require, and where such person intends to oppose the petition, the grounds of his opposition, or a copy of his affidavit, if any, shall be furnished along with the notice. Any person who has failed to comply with this rule shall not except with the leave of the Member, be allowed to appear at the hearing of the petition.

R.30 List of persons, intending to appear, to be filed - The petitioner or his advocate/authorized representative or pleader shall prepare a list of the names and addresses of the persons who have given notice of their intention to appear at the hearing of the petition. Such list shall be in Form No.10, and shall be filed in Tribunal before the hearing of the petition.

R.31 Procedure at hearing of petition - At the hearing of the petition, the Member may either dispose of the petition finally, or give such directions as may be deemed necessary for the filing of counter-affidavit and reply affidavits, if any, and for service of notice on any person who, in his opinion has been omitted to be served or has not been properly served with the notice of the petition and may adjourn the petition to enable the parties to comply with his directions. All adjournments and postings will be subject to time schedule prescribed under the Act. Except as otherwise ordered by the Member, it shall not be necessary to give notice of the adjourned hearing to any person.

R.32 Order to be drawn up - (1) Every order, shall be drawn up by the Registrar, unless in any proceeding or class of proceedings the Member or the Registrar, shall direct that the order need not be drawn up. Where a direction is given that no order need be drawn up, the note or memorandum of the order signed or initialled by the Member making the order or by the Registrar shall be sufficient evidence of the order having been made. The date of every order shall be the date on which it was actually made, notwithstanding that it is drawn up and issued on a later date.

Costs should be awarded for every adjournment on the party seeking adjournment at the time of granting adjournment except in cases of serious illness and such similar circumstance.

(2) Where costs are awarded to a party in any proceeding the order shall direct that the party liable to pay the costs shall pay the same.

Proceedings in cases other than winding up
Issue of shares at discount (Section 24)
R.33 Petition for sanctioning the issue of shares at a discount - A petition under section 24 to sanction the issue of shares at a discount, in respect of cases of revival and rehabilitation of sick industrial companies under Chapter VIA of the Companies Act, 2005 shall be in Form No.11, and where the rate of discount proposed is higher than ten per cent, it shall be accompanied by the order of the Central Government sanctioning the higher rate, in addition to the documents set out in Appendix II.

R.34 Order sanctioning issue to be delivered to Registrar of Companies - Unless in any particular case the Tribunal shall otherwise direct, every order sanctioning the issue of shares at a discount shall contain a direction that a certified copy of such order be delivered to the Registrar of Companies for registration within one month from the date of order and that the order shall not take effect until such certified copy has been so delivered.

Reduction of share capital (Section 32)

R.35 Form of petition for reduction of share capital and summons for directions - A petition to confirm a reduction of the share capital of a company shall be in Form No.12, and shall be accompanied by a summons for direction in Form No.13.

R.36 Procedure on hearing of summons - Upon the hearing of the summons, if the Member is satisfied that the proposed reduction does not involve either diminution of liability in respect of unpaid share capital or payment to any shareholder of any paid-up share capital and does not think fit to direct that the procedure prescribed in section 32 shall apply, he shall fix a date for hearing of the petition and give such directions as he may think fit as to the advertisement of the petition. The petition shall be posted for hearing on the date fixed, and upon the hearing thereof, the Member may confirm the reduction on such terms and conditions as he may think fit.

R.37 Directions at the hearing of summons - Where the proposed reduction involves either diminution of liability in respect of unpaid share capital or the payment to any shareholder of any paid-up share capital and, in any other case, if the Member thinks fit to direct that the procedure prescribed in section 32 shall apply, the Member may, upon the hearing of the summons or upon any adjourned hearing thereof, or upon the hearing of any subsequent application, give such directions as he may think fit as to the proceedings to be taken, and more particularly with respect to the following matters, that is to say -


(a)
the proceedings to be taken for settling in the list of creditors entitled to object, including the dispensing with the observance of the provisions of section 32 as regards any class or classes of creditors;


(b)
fixing the date with reference to which the list of such creditors is to be made out;


(c)
the publications of notices; and


(d)
generally fixing the time for and giving direction as to all other necessary or proper steps in the matter.

The order made upon the summons under this rule shall be in Form No. 14, with such variations as the circumstances may require.

R.38 List of creditors - The company shall, within the time allowed by the Member, file a list in Form No.15 made out by an officer of the company competent to make the same. The list shall contain the names and addresses of the creditors of the company to whom the enquiry extends as on the date fixed by the Member under the last preceding rule, and the respective amounts due to them in respect of debts, claims or liabilities to which the enquiry extends. In case of any such debt payable on a contingency or not ascertained, or any such claim admissible to proof in a winding-up of the company, the value, so far as can be justly estimated, of such debt, or claim.

R.39 Affidavit verifying list of creditors - Such list shall be verified by an affidavit made by an officer of the company competent to make the same. The affidavit shall state his belief that the list verified by such affidavit is correct, that the estimated values, as given in the list, of the debts payable on a contingency or not ascertained, or of any claim admissible to proof in a winding-up, are just and proper estimates of the values of such debts and claims respectively, and that there was not, at the date fixed by the Member under rule 48, any debt, claim or liability which if that date were commencement of the winding-up of the company, would be admissible in proof against the company, except the debts, claims and liabilities set forth in such list and any debts, claims or liabilities to which the enquiry does not extend. The affidavit shall also state the source of his knowledge or information and the grounds of his belief regarding the matters deposed to in such affidavit. Such affidavit shall be in Form No.16, with such variations as the circumstances of the case may require.

R.40 Inspection of list of creditors - Copies of such list shall be kept at the registered office of the company and at the office of the advocate/pleader for the company, and any person desirous of inspecting the same may, at any time during the ordinary hours of business, inspect and take extracts from the same on payment of the sum as given in Schedule I.

R.41 Notice to creditors - The company shall, within seven days after the filing of the list of creditors referred to in rule 38 or such further or other time as the Member may allow, send to each creditor whose name is entered in the said list, a notice of presentation of the petition and of the said list, stating the amount of the proposed reduction of capital and the amount or estimated value of the debt or the contingent debt or claim or both for which such creditor’s name is entered in the said list. Notice shall also indicate the time, as fixed by the Member, within which if he claims to be entitled to be entered on such list as a creditor for a larger amount, he must send in his name and address, and the particulars of his debt or claim, and the name and address of his advocate/pleader if any, to the advocate/pleader of the company. Such notice shall be in Form No.17; and shall, unless the Member otherwise directs, be sent by prepaid under certificate of posting addressed to each creditor at his last known address or place of abode: Provided that where his address is not known to the company, the Member may direct notice to be given to such creditor in such manner as he may think fit.

R.42 Advertisement of petition and list of creditors - Notice of the presentation of the petition and of the list of creditors under rule 38, shall, within seven days after the filing of the said list or such further or other time as the Member may allow, be advertised by the company in such manner as the Member shall direct. Such notice shall state the amount of the proposed reduction of capital, and the places, where the aforesaid list of creditors may be inspected, and the time as fixed by the Member within which creditors of the company who are not entered but claim to be entitled to be entered on the said list, must send in their names and addresses and the particulars of the debts or claims and the names and addresses of their advocates/pleader or authorized representative, if any, to the advocate/pleader of the company. Such notice shall be in Form No.18.

R.43 Affidavit of service - The company shall, as soon as may be, file an affidavit proving the dispatch and publication of the notices referred to in rules 41 and 42. Such affidavit shall be in Form No.19.

R.44 Affidavit by company as to the result of rules 41 and 42 - The company shall within the time fixed by the Member, file a statement signed and verified by the advocate/pleader or authorized representative of the company stating the result of the notices mentioned in rules 41 and 42 respectively and verifying a list containing the names and addresses of the persons, if any, who shall have sent in the particulars of their debts or claims in pursuance of such notices respectively and the amounts of such debts or claims. Such statement shall be accompanied by an affidavit made by a competent officer or officers of the company who shall, in such list, distinguish which (if any) of such debts and claims are wholly, or as to any and what part thereof, admitted by the company, and which (if any) of such debts and claims are alleged by the company to be wholly, or as to any and what part thereof not included in the enquiry. Such affidavit shall also state which of the persons, who are entered in the list as creditors and which of the persons, who have sent in particulars of their debts or claims in pursuance of such notices as aforesaid, have been paid or have consented to the proposed reduction. Such statement and affidavit shall be in Form No. 20.

R.45 Procedure where claim is not admitted, and proof of debt - If the company contends that a person is not entitled to be entered in the list of creditors in respect of any debts or claim, whether admitted or not, or if any debt or claim, the particulars of which are so sent in, shall not be admitted by the company at its full amount, then, and in every such case, unless the company is willing to set apart and appropriate in such manner as the Member shall direct, the full amount of such debt or claim, the company, shall, if the Member thinks fit so to direct, sent to the creditors a notice in Form No.21, that he is required to come in and establish his title to be entered on the list, or as the case may be, to come in and prove such debts or claim or such part thereof as is not admitted by the company on the day fixed by the Member. Such notice shall be served not less than four clear days before the date fixed by the Member.

An affidavit by a creditor in proof of his debt shall be in Form No.22. Where the creditor is for good reason personally unable to make the affidavit, his authorized agent may make the same.

R.46 Costs of proof - Whosoever loses the case will have to pay the cost to be awarded by the member to the other party. In such cases where claims are disputed both the parties shall deposit the cost in advance. In case it is proved that false claim has been made or false dispute has been raised involving mens rea cost of the proceedings should also be levied and borne by the party concerned.

R.47 Certificate by the Member as to creditors - The result of the settlement of the list of creditors shall be stated in a certificate, which shall be prepared by the advocate or authorized representative of the company and signed by the Member. Such certificate shall—


(1)
Specify the debts or claims (if any) which have been disallowed;


(2)
Distinguish (a) the debts or claims, the full amount of which the company is willing to set apart and appropriate; (b) the debts or claims (if any) the amount of which has been fixed by enquiry and adjudication in the manner provided by 32 and these rules; and (c) the debts or claims (if any) the full amount of which the company does not admit or is not willing to set apart and appropriate or the amount of which has not been fixed by enquiry and adjudication as aforesaid; and


(3)
show (a) which of the creditors have consented to the proposed reduction, and the total amount of the debts due to them; and (b) the total amount of the debts or claim the payment of which has been secured in the manner provided by section 32 and the persons to or by whom the same are due or claimed.

The said certificate shall also state what creditors have under rule 45 come in and sought to establish their title to be entered on the list and whether such claims have been allowed or not, but it shall not be necessary to make in such certificate any further or other reference to any creditors who are not entitled to be entered in the list or to any debts or claims to which the enquiry does not extend or to show therein the several amounts of the debts or claims of any persons who have consented to the proposed reduction or the payment of whose debts or claims has been secured as aforesaid.

R.48 Hearing of petition - After the expiry of not less than fourteen days from the filing of the certificate mentioned in the preceding rule, the petition shall be set down for hearing. Notice of the date fixed for the hearing of the petition shall be advertised within such time and in such newspaper or newspapers as the Member may direct and shall be in Form No.23.

R.49 Who may appear and oppose - Any creditor included in the certificate whose debt or claim has not, before the hearing of the petition, been discharged or determined or been secured in the manner provided by section 32 and who has not before the hearing, consented in writing to the proposed reduction of capital may, if he thinks fit, upon giving two clear days’ notice to the advocate/pleader for the company of his intention to do so, appear at the hearing of the petition and oppose it. The costs of his appearance shall be in the discretion of the Member. The arguments proposed to be made at the time of hearing shall be given in writing before two days of hearing and if it is not possible the written arguments/submissions be furnished within two days after hearing of the case is over.

R.50 Directions at hearing - At the hearing of the petition the Member may, if he thinks fit, give such directions as may seem proper with reference to securing in the manner mentioned in section 32 the debts or claims of any creditors who do not consent to the proposed reduction, and the further hearing of the petition may be adjourned to enable the company to comply with such directions.

R.51 Order on petition - Where the Member makes an order confirming a reduction, such order shall include directions—


(a)
as to the manner in which, the times at which and the newspaper or newspapers in which, notice of the registration of the order and of the minute as approved by the Member under rule 52 shall be published,


(b)
as to the period commencing on or after the date of the order, during which the words ‘and reduced’ shall be added to the name of the company as the last words thereof, in case the Tribunal thinks fit to direct under section 32 that the words shall be so added, and


(c)
as to the publication, if the Member so directs, of the reasons for reduction or the causes that led to it or such other information in relation thereto as the Member may require to be published under section 32.

R.52 Minute - Unless the form of the minute has been approved by the Member at the time of making the order confirming the reduction, the company shall, within seven days from the date of the said order, file for the approval of the Member a draft of the minute of the meeting and shall take an appointment for approval of the same. The advocate/pleader or authorized representative for the company shall attend when the minute comes up before the Member for approval.

The order confirming the reduction of capital and approving the minute shall be in Form No.24 with such variations as may be necessary.

R.53 Advertisement of reasons for reduction of capital - Where the Member makes an order directing the company to publish the reasons for the reduction or such other information in regard thereto as the Tribunal may direct, unless the form of the statement to be published has been approved by the Member at the time of making the order, the company shall, within seven days of the order, file, for the approval of Member, a draft of the statement and shall take an appointment for approval of the same. The advocate/pleader or authorized representative for the company shall attend when the statement comes up for approval before the Member. The statement as approved shall be published in the same newspapers in which notice of the registration of the order and the minute had been directed to be published.

Provided that private company having a paid-up capital and free reserve of Rs. 50 lacs and having value of turn over of Rs. 5 crores are exempted from giving advertisement. However, the notices to the concerned parties shall be sent under certificate of posting.

R.54 Form of minute and notice of registration - The minute may be in Form No.25, and the notice of registration of the order and the minute shall be in Form No.26.

Variation of Rights of any class of shareholders (Section 29)

R.55 Petition to cancel variation of rights - (1) Where a petition to cancel a variation of the rights attaching to any class of shares is made on behalf of the shareholders of that class entitled to apply for cancellation under section 29 by one or more of them, the letter of authority signed by the shareholders so entitled, authorising the petitioner or petitioners to present the petition on their behalf, shall be annexed to the petition, and the names and addresses of all the said shareholders and the number of shares held by each of them shall be set out in the schedule to the petition.

(2) The petition shall set out the particulars of registration and the share capital, the different classes of shares into which the share capital of the company is divided and the rights attached to each class of shares, the provisions of the memorandum or articles authorising the variation of the rights attached to the various classes of shares, the total number of shares of the class whose rights have been varied, the nature of the variation made, and so far as may have been ascertained by the petitioner, the number of shareholders of the class who gave their consent to the variation or voted in favour of the resolution for variation and the number of shares held by them, the number of shareholders who did not consent to the variation or who voted against the resolution, and the number of shares held by them, and the date or dates on which the consent was given or the resolution was passed, and the reasons for opposing the variation.

Compromise or arrangement under section 94
R.56 Summons for directions to convene a meeting - An application under section 94 for an order convening a meeting of creditors and/or members or any class of them shall be by a summons supported by an affidavit. A copy of the proposed compromise or arrangement shall be annexed to the affidavit as an exhibit thereto. Save as provided in rule 57 hereunder, the summons shall be moved ex parte. The summons shall be in Form No.27, and the affidavit in support thereto in Form No.28.

R.57 Service on company - Where the company is not the applicant, a copy of the summons and of the affidavit shall be served on the company, or, where the company is being wound-up on its liquidator, not less than 14 days before the date fixed for the hearing of the summons.

R.58 Directions at hearing of summons - Upon the hearing of the summons or any adjourned hearing thereof, the Member shall, unless he thinks fit for any reason to dismiss the summons, give such directions as he may think necessary in respect of the following matters :-


(1)
Determining the class or classes of creditors and/or of members whose meeting or meetings have to be held for considering the proposed compromise or arrangement;


(2)
Fixing the time and place of such meeting or meetings;


(3)
Appointing a chairman or chairman for the meeting or meetings to be held, as the case may be;


(4)
Fixing the quorum and the procedure to be followed at the meeting or meetings, including voting by proxy;


(5)
Determining the values of the creditors and/or the members, or the creditors or members of any class, as the case may be, whose meetings have to be held;


(6)
Notice to be given of the meeting or meetings and the advertisement of such notice;


(7)
The time within which the chairman of the meeting is to report to the Tribunal the result of the meeting; and


(8)
Such other matters as the Tribunal may deem necessary.

The order made on the summons shall be in Form No. with such variations as may be necessary.

R.59 Proxies - (1) Voting by proxy shall be permitted, provided a proxy in the prescribed form duly signed by the person entitled to attend and vote at the meeting is filed with the company at its registered office not later than 48 hours before the meeting.

(2) Where a body corporate which is a member or creditor (including holder of debentures) of a company authorises any person to act as its representative at the meeting, of the members or creditors of the company, or of any class of them, as the case may be, a copy of the resolution of the Board of Directors or other governing body of such body corporate authorising such person to act as its representative at the meeting, and certified to be a true copy by a director, the manager, the secretary, or other authorised officer of such body corporate shall be lodged with the company at its registered office not later than 48 hours before the meeting.

(3) Rules 191 to 193 of these rules relating to proxies shall also apply to proxies lodged under this rule.

R.60 Application for stay - An application under sub-section (6) of section 94 for stay of the commencement or continuation of any suit or proceeding against the company may be moved ex parte, provided that where a petition for winding-up the company or a petition under section 97 is pending, notice of the application shall be given to the petitioner in such petition.

R.61 Application to vacate or vary order of stay - Where an order has been made staying the commencement or continuation of any suit or proceeding under sub-section (6) of section 94 any person aggrieved by such order may apply to the Tribunal to vacate or vary such order. Notice of the application shall be given to the applicant at whose instance the order of stay was made and to such other persons as the Tribunal may direct. There shall not be more than two adjournments and party will pay the cost of adjourment at whose instance the adjournment is sought.

R.62 Notice of meeting - The notice of the meeting to be given to the creditors and/or members, or to the creditors or members of any class, as the case may be, shall be in Form No.30, and shall be sent to them individually by the Chairman appointed for the meeting, or, if the Tribunal so directs, by the company (or its liquidator), or any other person as the Tribunal may direct, by post under certificate of posting to their last known address not less than 14 clear days before the date fixed for the meeting. It shall be accompanied by a copy of the proposed compromise or arrangement and of the statement required to be furnished under section 94 and a form of proxy in Form No.31.

R.63 Advertisement of the notice of meeting - The notice of the meeting shall be advertised in such newspapers and in such manner as the Member may direct, not less than 14 clear days before the date fixed for the meeting. The advertisement shall be in Form No.32.

R.64 Copy of compromise or arrangement to be furnished by the company - Every creditor or member entitled to attend the meeting shall be furnished by the company, free of charge and within 24 hours of a requisition being made for the same, with a copy of the proposed compromise or arrangement together with a copy of the statement required to be furnished under section 94 unless the same had been already furnished to such member or creditor.

R.65 Affidavit of service - The chairman appointed for the meeting of the company or other person directed to issue the advertisement and the notices of the meeting shall file an affidavit not less than seven days before the date fixed for the holding of the meeting or the holding of the first of the meetings, as the case may be showing that the directions regarding the issue of notices and the advertisement have been duly complied with. In default thereof, the matter shall be posted before the Member for such orders as he may think fit to make.

R.66 Result of the meeting to be decided by poll - The decisions of the meeting or meetings held in pursuance of the order made under rule 58 on all resolutions shall be ascertained only by taking a poll.

R.67 Report of the result of the meeting - The chairman of the meeting, (or where there are separate meetings, the chairman of each meeting) shall, within the time fixed by the Member, or where no time has been fixed, within seven days after the conclusion of the meeting, report the result thereof to the Tribunal. The report shall state accurately the number of creditors or class of creditors or the number of members or class of members, as the case may be, who were present and who voted at the meeting either in person or by proxy, their individual values and the way they voted. The report shall be in Form No.33.

R.68 Petition for confirming compromise or arrangement - Where the proposed compromise or arrangement is agreed to, with or without modification, as provided by sub-section (3) of section 94, the company, (or its liquidator, as the case may be), shall, within seven days of the filing of the report by the chairman, present a petition to the Tribunal for confirmation of the compromise or arrangement. The petition shall be in Form No.34.

Where a compromise or arrangement is proposed for the purposes of or in connection with a scheme as aforesaid, it shall be open to any creditor or contributory as the case may be, with the leave of the Tribunal, to present the petition and the company shall be liable for the cost thereof.

Where no petition for confirmation of the compromise or arrangement is presented, or where the compromise or arrangement has not been approved by the requisite majority under section 94(3) and consequently no petition for confirmation could be presented, the report of the chairman as to the result of the meeting made under the preceding rule shall be placed for consideration before the Member for such orders as may be necessary.

R.69 Date and notice of hearing - The Tribunal shall fix a date for the hearing of the petition, and notice of the hearing shall be advertised in the same papers in which the notice of the meeting was advertised, or in such other papers as the Tribunal may direct, not less than 10 days before the date fixed for the hearing.

R.70 Order on petition - Where the Tribunal sanctions the compromise or arrangement, the order shall include such directions in regard to any matter and such modifications in the compromise or arrangement as the Member may think fit to make for the proper working of the compromise or arrangement. The order shall direct that a certified copy of the same shall be filed with the Registrar of Companies within 14 days from the date of the order, or such other time as may be fixed by the Tribunal. The order shall be in Form No.35, with such variation as may be necessary.

R.71 Application for directions under section 94 - Where the compromise or arrangement has been proposed for the purposes of or in connection with a scheme for the reconstruction of any company or companies or the amalgamation of any two or more companies, and the matters involved cannot be dealt with or dealt with adequately on the petition for sanction of the compromise or arrangement, an application shall be made to the Tribunal under section 94, supported by affidavit, for directions of the Tribunal as to the proceedings to be taken. Notice shall be given in such manner to such persons as the Tribunal may direct.

R.72 Directions at hearing of application - Upon the hearing of the summons or upon any adjourned hearing thereof the Tribunal may make such order or give such directions as it may think fit, as to the proceedings to be taken for the purpose of reconstruction or amalgamation, as the case may be, including, where necessary, an inquiry as to the creditors of the transferor company and the securing of the debts and claims of any of the dissenting creditors in such manner as to the Tribunal may seem just.

R.73 Order under section 94 - An order made under section 94 shall be in Form No.36 with such variation as the circumstances may require.

R.74 Compromise or arrangement involving reduction of capital - Where a proposed compromise or arrangement involves a reduction of capital of the company, the procedure prescribed by the Act and these rules relating to the reduction of capital, and the requirements of the Act and these rules in relation thereto, shall be complied with, before the compromise or arrangement so far as it relates to reduction of capital, is sanctioned.

R.75 Report on working of compromise or arrangement - At any time after the passing of the order sanctioning the compromise or arrangement, the Tribunal may, either of its own motion or on the application of any person interested, make an order directing the company, or, where the company is being wound-up, the liquidator, to submit to the Tribunal within such time as the Tribunal may, fix, a report on the working of the said compromise or arrangement. On a consideration of the report, the Tribunal may pass such orders or give such directions as it may think fit.

R.76 Liberty to apply - (1) The company, or any creditor or member thereof, or in case of a company which is being wound-up, the liquidator, may, at any time after the passing of the order sanctioning the compromise or arrangement, apply to the Tribunal for the determination of any question relating to the working of the compromise or arrangement.

(2) The application shall in the first instance be posted before the Tribunal for directions as to the notices and the advertisement, if any, to issue, as the Tribunal may direct.

(3) The Tribunal may, on such application, pass such orders and give such directions as it may think fit in regard to the matter, and may make such modifications in the compromise or arrangement as it may consider necessary for the proper working thereof, or pass such orders as it may think fit in the circumstances of the case.

Relief in case of oppression or mismanagement (Section 97)
R.77 Petition under section 97 - (1) Where a petition is presented under section 97 on behalf of any members of a company entitled to apply under section 97 by any one or more of them, the letter of consent signed by the rest of the members so entitled authorising the petitioner or petitioners to present the petition on their behalf, shall be annexed to the petition, and the names and addresses of all the members on whose behalf the petition is presented shall be set out in a schedule to the petition, and where the company has a share capital, the petition shall state whether the petitioners have paid all calls and other sums due on their respective shares. Where the petition is presented by any member or members authorised by the Central Government under section 97 the order of the Central Government authorising such member or members to present the petition shall be similarly annexed to the petition. A petition under section 97 shall be in Form No.37 or 38.

(2) A petition under section 97 shall not be withdrawn without leave of the Tribunal, and where the petition has been presented by a member or members authorised by the Central Government, notice of the application for leave to withdraw shall be given to the Central Government.

R.78 Notice to Central Government - Save where a petition is presented by or on behalf of the Central Government, notice shall be given to the Central Government of every petition under section 97 and a copy of the petition shall be served on the Central Government along with the notice of the date of hearing, not less than 14 clear days before the date fixed for the hearing of the petition.

R.79 Order involving reduction of capital or alteration of memorandum - Where an order under section 97 involves a reduction of capital or alteration of the memorandum of association, the provisions of the Act and these rules relating to such matters shall apply as the Tribunal may direct.

R.80 Application for leave to act as managing director, etc. - An application for leave to any of the persons mentioned therein, to be appointed, or to act, as the managing or other director, or manager of the company, shall state whether notice of the intention to apply for such leave has been given to the Central Government and shall be accompanied by a copy of such notice. Notice of the date of hearing of the petition together with a copy of the petition shall be served on the Central Government not less than 14 clear days before the date fixed for the hearing.

Restoration of the name of a company to the Register of

Companies [Section 207]

R.81 Notice to Registrar of Companies - A petition under section 207 to restore the name of a company to the Register of Companies shall be served on the Registrar of Companies and on such other persons as the Tribunal may direct, not less than 14 days before the date fixed for the hearing of the petition.

R.82 Delivery of order and advertisement thereof - Where the Tribunal makes an order restoring the name of a company to the Registrar of Companies, the order shall direct that the petitioner to deliver to the Registrar of Companies a certified copy thereof within 14 days from the date of the order, and that on such delivery, the Registrar of Companies do, in his official name, advertise the order in the Gazette of the State or Union Territory concerned.

R.83 Registrar’s costs of petition - Unless for any special reasons to be recorded in writing the Tribunal order is otherwise it shall direct that the petitioners do pay to the Registrar of Companies his costs of, and occasioned by, the petition whether or not such a demand is made by Registrar.

R.84 Revival and Rehabilitation of Sick Industrial Companies - Reference under section 123 of the Act- Every reference to the Tribunal under sub-section (1) of section 123 shall be made along with the fee prescribed in the schedule.


(i)
in Form 39 in respect of industrial company other than a Government Company and


(ii)
in Form 39A in respect of Government Company;


(iii)
the aforesaid applications shall be accompanied by 7 further copies thereto along with all enclosures and a certificate from an Auditor from a panel of Auditors prepared by the Tribunal indicating-


(a)
the reasons of the net worth of such company being fifty per cent are less than fifty per cent; or


(b)
the default in repayment of its debt making such company a sick industrial company.

Winding up of Companies

R.85 (1) Petition for winding-up. - A petition for winding-up a company shall be in Form No.40, 40A or 41, as the case may be, with such variations as the circumstances may require, and shall be presented in duplicate. The Registrar shall note on the petition the date of its presentation. If the petition is by the company it should be accompanied with the statement of affairs of the company on the date of petition.

R.85 (2) Admission of petition and directions as to advertisement - Upon the filing of the petition, it shall be posted before the Member in Chambers for admission of the petition and fixing a date for the hearing thereof and for directions as to the advertisements to be published, and the persons, if any, upon whom copies of the petition are to be served. The Member may, if he thinks fit, direct notice to be given to the company before giving directions as to the advertisement of the petition.

R.86 Petition by a contingent or prospective creditor - A petition for the winding-up of a company presented by a contingent or prospective creditor shall be accompanied by an application for the leave of the Tribunal for the admission of the petition. No advertisement of the petition shall be made unless the leave has been granted, or, where the leave has been granted subject to any conditions precedent to the admission of the petition, unless such conditions have been satisfied.

R.87 Copy of petition to be furnished - Every contributory or creditor of the company shall be entitled to be furnished by the petitioner or by his advocate/pleader or authorized representative with a copy of the petition within 24 hours on payment of the prescribed charges as given in Schedule I.

R.88 Advertisement of petition - Subject to any directions of the Tribunal, the petition shall be advertised within the time and in the manner provided by rule 24 of these rules. The advertisement shall be in Form No. 42.

R.89 Application for leave to withdraw petition - (1) A petition for winding-up shall not be withdrawn after presentation without the leave of the Tribunal.

(2) An application for leave to withdraw a petition for winding-up which has been advertised in accordance with the provisions of Rule 88 shall not be heard at any time before the date fixed in the advertisement for the hearing of the petition.

R.90 Substitution of creditor or contributory for original petitioner - Where a petition, -


(1)
is not entitled to present a petition, or


(2)
fails to advertise his petition within the time prescribed by these rules or by order of Tribunal or such extended time as the Tribunal may allow with cost, or


(3)
consents to withdraw the petition, or to allow it to be dismissed, or the hearing to be adjourned or fails to appear in support of his petition when it is called on in Tribunal on the day originally fixed for the hearing thereof, or any days to which the hearing has been adjourned, or


(4)
if appearing, does not apply for an order in terms of the prayer of his petition

or



where in the opinion of the Tribunal there is other sufficient cause for an order being made under this rule, the Tribunal may, upon such terms as it may think just, substitute as petitioner any creditor or contributory who, in the opinion of the Tribunal, would have a right to present a petition, and who is desirous of prosecuting the petition.


(5)
Where a member makes an order substituting a creditor or contributory as petitioner in winding-up petition, such petitioner shall pay an additional fee equivalent to the half of the amount of the original fee paid in the original petition.

R.91 Procedure on substitution - Where the Member makes an order substituting a creditor or contributory as petitioner in a winding-up petition, he shall adjourn the hearing of the petition to a date to be fixed by him and direct such amendments of the petition as may be necessary. Such creditor or contributory shall, within seven days from the making of the order, amend the petition accordingly, and file two clean copies thereof together with an affidavit in duplicate setting out the grounds, on which he supports the petition. The amended petition shall be treated as the petition for the winding-up of the company and shall be deemed to have been presented on the date on which the original petition was presented.

R.92 Affidavit-in-opposition - Any affidavit intended to be used in opposition to the petition shall be filed not less than five days before the date fixed for the hearing of the petition, and a copy of the affidavit shall be served on the petitioner or his advocate/pleader or authorized representastive forthwith. Statement of Affairs of the company along with the affidavit in opposition in question shall also be filed.

Copies of the affidavit shall also be given to any creditor or contributory appearing in support of the petition who may require the same, on payment of the prescribed charges.

R.93 Affidavit in reply - An affidavit intended to be used in reply to the affidavit filed in opposition to the petition shall be filed not less than two days before the day fixed for the hearing of the petition, and a copy of the affidavit in reply shall be served on the day of the filing thereof on the person by whom the affidavit in opposition was filed or his advocate/pleader or authorized representative.

Provisional liquidator
R.94 Appointment of Provisional Liquidator - (1) After the admission of a petition for the winding-up of a company by the Tribunal, upon the application of a creditor, or a contributory, or of the company, and upon proof by affidavit of sufficient ground for the appointment of a Provisional Liquidator, the Tribunal, if it thinks fit, and upon such terms as in the opinion of the Tribunal shall be just and necessary, may appoint the Official Liquidator to be Provisional Liquidator of the company pending final orders on the winding-up petition. Where the company is not the applicant, notice of the application for appointment of Provisional Liquidator shall be given to the company unless the Tribunal, for special reasons to be recorded (in writing), dispenses with the notice.

(2) The order appointing the Provisional Liquidator shall set out the restrictions and limitations, if any, on his powers imposed by the Tribunal. The order shall be in Form No.43, with such variations as may be necessary.

R.95 Rules applicable to Provisional Liquidator - The rules relating to Official Liquidators shall apply to Provisional Liquidators, so far as applicable, subject to such directions as the Tribunal may give in each case.

R.96 Costs, etc. of Provisional Liquidator - Subject to any order of the Tribunal, all the costs, charges and expenses properly incurred by the Official Liquidator, as Provisional Liquidator, including such sum as is or would be payable to the Central Government under the scale of fees for the time being in force applicable where the Official Liquidator acts as liquidator of the company, shall be paid out of the assets of the company.

Winding up order

R.97 Notice to Official Liquidator of order - Where an order for the winding-up of a company or for the appointment of a Provisional Liquidator has been made, the Registrar shall forthwith send to the Official Liquidator appointed by the Tribunal notice of the order under the seal of the Tribunal in duplicate in Form No. 44 or 45, as the case may be, together with a copy of the petition and the affidavit, if any, filed in support thereof with a copy of Statement of Affairs filed with the petition at the time of opposition as the case may be within a period not exceeding two weeks from the date of passing of the order. The Registrar of Companies of the State shall also be served with the copy of the order.

R.98 Contents of winding-up order and order appointing Provisional Liqui-dator - An order to winding-up a company or for the appointment of a Provisional Liquidator shall contain at the foot thereof a note stating that it will be the duty of such of the persons as are liable to make out or concur in making out the company’s statement of affairs under section 153, to attend on the Official Liquidator at such time and place as he may appoint and to give him all information he may require.

R.99 Order to be sent to Official Liquidator and form of order - (1) The order for winding-up shall be drawn up by the Registrar forthwith, and after it is signed and sealed two certified copies thereof duly sealed shall be sent to the Official Liquidator. The order shall be in Form No.46 with such variations as may be necessary.

(2) Except where the company is the petitioner, the Official Liquidator shall cause a sealed copy of the order to be served upon the company by prepaid registered post or by empanelled courier agency addressed at its registered office (if any), or, if there is no registered office, at its principal or last known principal place of business, or upon such other person or persons or in such manner as the Tribunal may direct.

R.100 Directions on making the winding-up order - At the time of making the winding-up order, or at any time thereafter, the Tribunal shall give directions as to the advertisement of the order and the persons, if any, on whom the order shall be served and the persons, if any, to whom notice shall be given of the further proceedings, in the liquidation, and such further directions as may be necessary.

R.101 Advertisement of the order - Save as otherwise ordered by the Tribunal, every order for the winding-up of a company by the Tribunal, shall within 14 days of the date of making the order, be advertised by the petitioner in one issue each of a newspaper in the English language and a newspaper in the regional language circulating in the State or the Union Territory concerned and shall be served by the petitioner upon such person, if any, and in such manner as the Member may direct. The advertisement shall be in Form No.47.

R.102 Official Liquidator appointed by the Tribunal to take charge of assets and books and papers of company - On a winding-up order being made, the Official Liquidator appointed by the Tribunal shall forthwith take into his custody or under his control all the property and effects and the books and papers of the company, and it shall be the duty of all persons having custody of any of the properties, books and papers of the company, to deliver possession thereof to the Official Liquidator.

R.103 Form of proceedings after winding-up order is made - After a winding-up order is made, every subsequent proceeding in the winding-up shall bear the original number of the winding-up petition besides its own distinctive number, but against the name of the company in the cause-title, the words ‘in liquidation’ shall appear in brackets.

R.104 Application for stay of winding-up proceedings - An application for stay of proceedings in the winding-up shall be made upon notice to the parties to the winding-up petition and to such other persons as the Tribunal may direct, and where the application is made by any person other than the Official Liquidator, notice shall be given to the Official Liquidator. Where an order is made staying proceedings, the order shall direct that the applicant shall forthwith file a certified copy thereof with the Registrar of Companies.

 

 

Applications under Section 148
R.105 Application for leave to commence or continue suit or proceeding - An application under section 148(1) for leave of the Tribunal to commence or continue any suit or proceeding against the company shall be made upon notice to the Official Liquidator and the parties to the suit or proceedings sought to be commenced or continued.

R.106 Application for transfer of suit or proceeding - (1) An application for the transfer to the Tribunal of any suit or proceeding by or against the company pending in any other court shall be made on notice to the Official Liquidator where he is not the applicant and to the parties to the suit or proceeding sought to be transferred.

(2) Where an order is made for the transfer of a suit or proceeding pending in any other court to the Tribunal, the Registrar of the Tribunal shall transmit without delay a certified copy of the order to the court in which such suit or proceeding is pending, and that court shall, on receipt of the order, transmit the records of the suit or proceeding to the Tribunal.

(3) Upon the making of an order for winding-up, all suits and proceedings by or against the company then pending or thereafter instituted in the Tribunal or transferred to the Tribunal, shall be assigned to and placed in the list of the Member for the time being exercising jurisdiction under the Act.

Statement of Affairs

R.107 Notice to submit statement - A notice by the Official Liquidator requiring any of the persons mentioned in sub-section (2) of section 153 to submit and verify a statement of affairs of the company shall be in Form No.48 and shall be served by the Official Liquidator as soon as may be after the order for winding-up or the order appointing the Official Liquidator as Provisional Liquidator is made.

R.108 Application by Official Liquidator appointed by Tribunal under section 153(2) - The Official Liquidator may apply to the Tribunal for an order directing any person, who, in his opinion, is liable to furnish a statement of affairs under section 153, to prepare and submit such a statement or concur in making the same. Notice of the application shall be served on the person against whom the order is sought. Where the Tribunal makes the order, such order shall be in Form No.49 with such variations as may be necessary.

R.109 Preparation of statement of affairs - Any person who under section 153 is required to submit and verify a statement as to the affairs of the company shall be furnished by the Official Liquidator with the necessary forms and shall be given such instructions and afforded such reasonable facilities for preparing the statement as the Official Liquidator may in his discretion consider necessary.

R.110 Form of the statement - The statement as to the affairs of the company to be submitted under section 153 shall be in Form No.50 and shall be made out in duplicate, one copy of which shall be verified by affidavit. An affidavit of concurrence in the statement of affairs shall be in Form No. 51. The verified statement and the affidavit of concurrence, if any, shall be submitted to the Official Liquidator within the time prescribed by the section, or, within such extended time not exceeding three months from the “relevant date”, as defined in the section as the Official Liquidator or the Tribunal may, for special reasons, appoint. The Official Liquidator shall cause the verified statement of affairs and the affidavit of concurrence, if any, to be filed in the Tribunal and shall retain the duplicate thereof for his records.

R.111 Extension of time for submitting statement - (1) Where any person required to submit a statement of affairs under section 153 requires an extension of time for submitting the same, he shall apply in the first instance of the Official Liquidator who may, if he thinks fit, give a written certificate extending the time, which certificate shall be filed with the proceedings. The certificate shall be in Form No.52.

R.112 Expenses of preparing the statement - (1) Any person required to make or concur in making any statement of affairs of the company, shall submit to the Official Liquidator for his sanction, a statement, of the estimated costs and expenses of the preparation and making of the statement and shall, after the submission of the statement of affairs, submit his bill of actual expenses.

(2) Except by order of the Tribunal, no person shall be paid out of the assets of the company any costs or expenses which have not been sanctioned by the Official Liquidator, nor shall such costs and expenses be paid until the statement of affairs verified by affidavit has been submitted to the Official Liquidator.

(3) Any person who has made or concurred in making the said statement and affidavit and whose bill or costs and expenses has not been allowed in full by the Official Liquidator, may, within 14 days of the notice of the order of the Official Liquidator disallowing any part of his bill, apply by summons to the Member in Chambers upon notice to the Official Liquidator for sanction of the amount disallowed or any part thereof and the Member may pass such order thereon as may seem just.

R.113 Officers of company to attend and give information - The Official Liquidator may from time to time hold personal interviews with any such person, as is mentioned in sub-section (2) of section 153 for the purpose of investigating the company’s affairs, and it shall be the duty of every such person to attend on the Official Liquidator at such time and place as the Official Liquidator may appoint and give the Official Liquidator all information that he may require and answer all such questions as may be put to him by the Official Liquidator. The Official Liquidator shall maintain minutes of the interview held by him or memoranda containing the substance of such interviews.

R.114 Duty of person making or concurring in statement - After the statement of affairs of the company has been submitted to the Official Liquidator it shall be the duty of every person who has made or concurred in making it, if and when required, to attend on the Official Liquidator and answer all such questions as may be put to him, and give all such further information as may be required of him by the Official Liquidator in relation to the statement of affairs.

R.115 Default in complying with section 153 - Any default on the part of any person in complying with the requirements of section 153 shall be reported to the Tribunal by the Official Liquidator, and the Tribunal may thereupon pass such orders or give such directions as it may think fit.

R.116 Dispensing with statement of affairs - An application to dispense with the requirements of section 153 shall be supported by a report of the Official Liquidator showing the special circumstances which, in his opinion, render such a course desirable. Where an order is made dispensing with the requirements, the Tribunal may give such consequential or other directions as it may think fit.

R.117 Liquidator in voluntary winding-up to submit statement - Where before the making of the winding-up order the company was being wound-up voluntarily the Official Liquidator may require any liquidator or liquidators in such winding-up to furnish him, not later than 14 days of his making the requisition, or such other time as he may fix, with a statement as to the manner in which the winding-up was conducted, how the assets of the company were dealt with, and the position of the liquidation on the date of the order for winding-up by the Tribunal; and on the requisition being made, it shall be the duty of the liquidator or liquidators so required to furnish the statement within the time limit. Where the liquidator or liquidators fail to furnish the statement as required, the Official Liquidator may apply to the Tribunal for such directions as may be necessary.

R.118 Preliminary report by Official Liquidator - The preliminary report to be submitted by the Official Liquidator under sub-section (1) of section 154 shall be in Form No. 53 with such variations as may be necessary.

R.119 Inspection of statement and preliminary report - Every creditor or contributory, by himself, or by his agent, shall be entitled to inspect the statement of affairs submitted under section 154 or the statement submitted by a liquidator under rule 117 of these Rules, and the preliminary report of the Official Liquidators submitted under section 154(1), of payment of a fee as prescribed in Schedule I and to obtain copies thereof or extracts therefrom on payment of the prescribed charges in Schedule I.

R.120 Further report by Official Liquidator - (1) Where the Official Liquidator makes a further report under sub-section (2) of section 154, such report shall state whether in the opinion of the liquidator, any fraud has been committed by any person in the promotion or formation of the company or by any officer in relation to the company since its formation, and shall set out the names of the persons by whom the fraud, in his opinion, was committed and the facts on which such opinion is based. The report shall set out in a narrative form the facts and matters which the liquidator desires to bring to the notice of the Tribunal.

(2) Where the Official Liquidator makes a further report under sub-section (2) of section 154, the Registrar shall fix a date for the consideration thereof by the Member and notify the date on the notice board of the Tribunal and to the Official Liquidator.

R.121 Consideration of report by Tribunal - The consideration of the report (or reports) made by the Official Liquidator pursuant to sub-section (2) of section 154, shall be before the Member in Chambers, and the Official Liquidator shall personally or by counsel attend the consideration thereof and give the Tribunal any further information or explanation with reference to the matters contained therein which the Tribunal may require. On a consideration of the report (or reports) the Tribunal may pass such orders and give such directions as it may think fit including directions under section 167.

R.122 Summons for directions to be taken out by Official Liquidator - (1) As soon as practicable after the winding-up order is made and, in any event, not later than seven days after the filing of his preliminary report under sub-section (1) of section 154, the Official Liquidator shall make out a report for directions with regard to the settlement of the list of contributories and the list of creditors and the exercise by the Official Liquidator of all or any of the powers under section 156 and any other matters requiring directions of the Tribunal. Notice of the summons shall be given to the petitioner on whose petition the order for winding-up was made. Upon the hearing of the report, the Tribunal, after hearing the Official Liquidator and any other person appearing on notice or otherwise, may give such directions as it shall think fit in regard to the said matters, including the fixing of dates for the settlement of the list of contributories and for the filing of proofs by the creditors of the company in respect of their debts and their claims for priority, if any, under section 182.

(2) Where the preliminary report of the Official Liquidator is not filed prior to the hearing of the report and any of the matters in the report cannot be properly or fully dealt with, without a perusal of such report, the Tribunal may adjourn the hearing of any such matter or matters until after the submission of the preliminary report.

R.123 Fixing a date for proving debts - Subject to the provisions of the Act, and in a winding-up by the Tribunal, subject to the directions of the Tribunal, the Official Liquidator in a winding-up by the Tribunal shall, and the Liquidator in any other winding-up may, fix a certain day, which shall be not less than 14 days from the date of the notice to be given under the next succeeding Rule, on or before which the creditors of the company are to prove their debts or claims and to establish any title they may have to priority under section 182, or to be excluded from the benefit of any distribution made before such debts or claims are proved, or, as the case may be, from objecting to such distribution.

R.124 Notice to creditors - (1) The liquidator shall give not less than 14 days’ notice of the date so fixed by advertisement in one issue of a daily newspaper in the English language and one issue of a daily newspaper in the regional language circulating in the State or Union Territory concerned, as he shall consider suitable. Such advertisements shall be in Form No.54. If the number of creditors do not exceed 100 individual notices may be given under certificate of posting and advertisement in newspapers may be dispensed with.

(2) The Liquidator shall also give not less than 14 days’ notice of the date fixed, in a winding-up by the Tribunal, to every person mentioned in the statement of affairs, as a creditor, who has not proved his debt and to every person mentioned in the statement of affairs as a preferential creditor, whose claim to be a preferential creditor has not been established or is not admitted, or where there is no statement of affairs, to the creditors as ascertained from the books of the company and, in any other winding-up, to each person who, to the knowledge of the Liquidator, claims to be a creditor or preferential creditor of the company and whose claim has not been admitted, to the last known address or place of abode of such person. Such notice shall be in Form No.55 or 56 as the case may be, and shall be sent to each creditor by pre-paid letter post under certificate of posting.

(3) All the rules hereinafter set out as to the admission or rejection of proofs shall apply with necessary variations to any claim to priority as a preferential creditor.

R.125 Proof of debt - (1) In a winding-up by the Tribunal, every creditor shall, subject as hereinafter provided, prove his debt, unless the Member in any particular case directs that any creditors or class of creditors shall be admitted without proof.

(2) Formal proof of the debts mentioned in paragraph (d) of sub-section (1), of section 182 shall not be required, unless the Official Liquidator shall in any special case otherwise direct, in a winding-up by the Tribunal.

R.126 Mode of proof and verification thereof - A debt may be proved by delivering or sending by post to the Liquidator, an affidavit verifying the debt made by the creditor or by some person authorised by him. If the affidavit is made by a person authorised by the creditor, it shall state the authority and means of knowledge of the deponent. A creditor need not attend upon the investigation unless required to do so by the Liquidator.

R.127 Contents of proof - An affidavit proving a debt shall contain or refer to a statement of account showing the particulars of the debt, and shall specify the vouchers, if any, by which the same can be substantiated. The affidavit shall state whether the creditor is a secured creditor, or a preferential creditor, and if so, shall set out the particulars of the security or of the preferential claims. The affidavit shall be in Form No.57.

R.128 Workmen’s wages - In any case where there are numerous claims for wages or accrued holiday remuneration by workmen and other employed by the company, it shall be sufficient if one proof in Form No.58 for all such claims is made either by a foreman or some other person on behalf of all such creditors. Such proof shall have annexed thereto as forming part thereof, a schedule setting forth the names of the workmen and others and the amounts severally due to them. Any proof made in compliance with this Rule shall have the same effect as if separate proofs had been made by each of the said workmen and others.

R.129 Production of bills of exchange and promissory notes - Where a creditor seeks to prove in respect of a bill of exchange, promissory note or other negotiable instrument or security of a like nature on which the company is liable, such bill of exchange, note, instrument or security shall be produced before the Liquidator and be marked by him before the proof if admitted.

R.130 Value of debts - The value of all debts and claims against the company shall, as far as is possible, be estimated according to the value thereof at the date of the order of the winding-up of the company or where before the presentation of the petition for winding-up, a resolution has been passed by the company for voluntary winding-up, at the date of the passing of such resolution.

R.131 Discount - A creditor proving his debit shall deduct therefrom all trade discounts, if any.

R.132 Interest - On any debt or certain sum payable at a certain time or otherwise, whereon interest is not reserved or agreed for, and which is overdue at the date of the winding-up order, or the resolution as the case may be, the creditor may prove for interest at a rate not exceeding the prime lending rate of SBI per annum up to that date from the time when the debt or sum was payable, if the debt or sum is payable by virtue of a written instrument at a certain time, and if payable otherwise, then from the time when a demand in writing has been made, given notice that interest will be claimed from the date of demand until the time of payment.

R.133 Periodical payments - When any rent or other payment falls due at stated period, and the order or resolution to wind-up is made at any time other than one of those periods, the persons entitled to the rent or payment may prove for a proportionate part thereof up to the date of winding-up order or resolution as if the rent or payment accrued due from day to day. Provided that where the Liquidator remains in occupation of the premises demised to a company which is being wound-up, nothing herein contained shall prejudice or after the right of the landlord of such premises to claim payment by the company, or the liquidator, of rent during the period of the company’s or liquidator’s occupation.

R.134 Proof of debt payable at a future time - A creditor may prove for a debt not payable at the date of the winding-up order or resolution, as if it were payable presently, and may receive dividends equally with the other creditors, deducting only there out a rebate of interest at the rate of four per cent per annum computed from the date of declaration of the dividend to the time when the debt would have become payable according to the terms on which it was contracted.

R.135 Examination of proof - The Liquidator shall, with all convenient speed, examine every proof of debt lodged with him and the grounds of the debt. He may call for the production of the vouchers if any referred to in the affidavit of proof or require further evidence in support of the debt. If he requires further evidence, or requires that the creditor should attend the investigation in person, he shall fix a day and time at which the creditor is required to attend or to produce further evidence and send a notice to such creditor in Form No.59 by prepaid registered post or through empanelled courier agency so as to reach him not later than 7 days before the date fixed.

R.136 Official Liquidator’s right to summon any person in connection with the investigation - The Official Liquidator in a winding-up by the Tribunal may summon any person whom he may deem capable of giving information respecting the debts to be proved in liquidation and may require such person to produce any documents in his custody or power relating to such debts and shall tender with the summons such sum as appears to the Official Liquidator sufficient to defray the travelling and other expenses of the person summoned for one day’s attendance. Where the person so summoned fails without lawful excuse to attend or produce any documents in compliance with the summons or avoids or evades service, the Official Liquidator may apply to the Tribunal for such orders as may be deemed fit for the apprehension of such person and the production before him of such documents as may be required, or for other appropriate orders.

R.137 Oaths - For the purpose of his duties in relation to the admission of proof of debts the Official Liquidator may administer oaths and take affidavits.

R.138 Costs of proof - Unless otherwise ordered by the Member, a creditor shall bear the costs of proving his debt.

R.139 Acceptance or rejection of proof to be communicated - After such investigation as he may think necessary, the liquidator shall in writing admit or reject the proof in whole or in part. Every decision of the Liquidator accepting or rejecting a proof, either wholly or in part, shall be communicated to the creditor concerned by post under certificate of posting where the proof is admitted and by registered post or through empanelled courier agency for acknowledgement where the proof is rejected wholly or in part, provided that it shall not be necessary to given notice to the admission of a claim to a creditor who has appeared before the Liquidator and the acceptance of whose claim has been communicated to him or his agent in writing at the time of acceptance. Where the Liquidator rejects a proof, wholly or in part, he shall state the grounds of the rejection to the creditor in Form No.60. Notice of admission of proof shall be Form No.61.

R.140 Appeal by creditor - If a creditor is dissatisfied with the decision of the Liquidator in respect of his proof, the creditor may, not later than 21 days from the date of service of the notice upon him of the decision of the Liquidator, appeal to the Tribunal against the decision. The appeal shall be supported by an affidavit which shall set out the grounds of such appeal, and notice of the appeal shall be given to the Liquidator. On such appeal, the Tribunal shall have all the powers of an Appellate Tribunal.

R.141 Procedure where creditor appeals - (1) The liquidator shall, upon receiving notice of the appeal against a decision rejecting a proof wholly or in part, file with the Registrar such proof with the order containing the grounds of rejection.

(2) It shall be open to any creditor or contributory to apply to the Tribunal for leave to intervene in the appeal, and the Tribunal may, if it thinks fit, grant the leave subject to such terms and conditions as may be just. Where such leave has been granted notice of the hearing of the appeal shall be given to such creditor or contributory.

R.142 Official Liquidator not to be personally liable for costs - The Official Liquidator shall in no case be personally liable for costs in relation to an appeal from his decision rejecting any proof wholly or in part.

R.143 Proofs and list of creditors to be filed in Tribunal - In a winding-up by the Tribunal, the Official Liquidator shall, within three months from the date fixed for the submission of proofs, under Rule 123 of these Rules or such further time as the Tribunal may allow, file in Tribunal a certificate in Form No.62 containing a list of the creditors who submitted to him proofs of their claims in pursuance of the advertisement and the notices referred to in Rule 124, the amounts of debt for which they claimed to be creditors, distinguishing in such list the proofs admitted wholly, the proofs admitted or rejected in part, and the proofs wholly rejected. The proofs, with the memorandum of admission or rejection of the same in whole or in part, as the case may be, endorsed thereon, shall be filed in Tribunal along with the certificate.

R.144 List of creditors not to be varied - The list as certified by the Official Liquidator and filed in Tribunal shall be the list of the creditors of the company, and shall not be added to or varied except under orders of Tribunal and in accordance with such orders. Where an order is made adding to or varying the list of creditors, the Official Liquidator shall amend the list in accordance with such order.

R.145 Notice of filing the list and inspection of the same - Upon the filing of the certificate containing the list of creditors as settled by the Official Liquidator, the Registrar shall notify the filing thereof on the Tribunal notice board, and the certificate and the list of creditors as settled and the proofs relating thereto shall be open to the inspection of every creditor or contributory on payment of a fee in Schedule I.

R.146 Expunging of proof - (1) If after the admission of a proof, the Liquidator has reason to think that the proof has been improperly admitted or admitted by a mistake, he may apply to the Tribunal upon notice to the creditor who made the proof, to expunge the proof or reduce its amount, as the case may be.

(2) Any creditor or contributory may also apply to the Tribunal to expunge a proof or reduce the amount thereof, if the Liquidator declines to move in the matter, and on such application, the Tribunal may pass such orders as it may think just.

Note : The Concept Rules does not contain rules 147 and 148. R.149 comes after R.146.

R.149 Payment of subsequent interest - In the event of there being a surplus after payment in full of all the claims admitted to proof, creditors whose proofs have been admitted shall be paid interest from the date of the winding-up order or of the resolution as the case may be, up to the date of the declaration of the final dividend, at a rate not exceeding the prime lending rate of SBI on the admitted amount of the claim, after adjusting against the said amount the dividends as on the date of the declaration of each dividend.

R.150 Provisional list of contributories - (1) Unless the Tribunal dispenses with the settlement of a list of contributories, the Official Liquidator shall prepare and file in the Tribunal not later than 21 days after the date of the order on the application for directions referred to in Rule 122 of these Rules, a provisional list of contributories of the company with their names and addresses, the number of shares or the extent of interest to be attributed to each contributory, the amount called up and the amount paid up in respect of such shares or interest, and distinguishing in such list the several classes of contributories.

(2) The list shall consist of every person who was a member of the company at the commencement of the winding-up or his representative, and shall be divided into two parts, the first part consisting of those who are contributories in their own right, and the second part, of those who are contributories as being representatives of, or liable for the debts of, others. The lists shall be in Form No.63.

R.151 Notice to be given of date of settlement of list - (1) Upon the filing of the provisional list, the Official Liquidator shall, subject to any directions of the Member on the application for directions referred to in Rule 189 of these Rules, fix a date not later than one month from the date of the filing of the provisional list for the settlement of the list before him, and shall give notice thereof to every person included in such list, stating in such notice in what character and for what number of shares or extent of interest such person is included in the list, the amount called up and the amount paid up in respect of shares or interest. Such notice shall be in Form No.64 and shall be sent by prepaid letter post under certificate of posting to every person included in the list at the address mentioned therein so as to reach him in the ordinary course of post not later than 14 days before the date fixed for the settlement.

(2) The person who posted the notices shall swear to an affidavit in Form No.65 relating to the dispatch thereof and the affidavit shall be filed with the proceedings.

R.152 Settlement of the list - On the date fixed for the settlement of the list, the Official Liquidator shall hear any person who objects to being settled as a contributory or to being settled as a contributory in such character or for such number of shares or extent of interest as is mentioned in the provisional list, and after such hearing, shall finally settle the list. The list when so settled shall be the list of contributories of the company.

R.153 Certificate of final settlement to be filed in Tribunal - Within 7 days after the settlement of the list the Official Liquidator shall file in Tribunal a certificate of the list of contributories as finally settled by him. Such certificate shall be in Form No. 66.

R.154 Notice of settlement to contributories - (1) Upon the filing of the certificate, the Official Liquidator shall forthwith give notice to every person placed on the list of contributories as finally settled, stating in what character and for what number of shares or interest he has been placed on the list, what amount has been called up and what amount paid up in respect of such shares or interest and in the notice he shall inform such person that any application for the removal of his name from the list or for a variation of the list, must be made to the Tribunal within 21 days from the date of service on the contributory of such notice. Such notice shall be in Form No.67 and shall be sent to each person settled on the list by under certificate of posting at the address mentioned in the list as settled.

(2) An affidavit of service relating to the dispatch of the notices to the contributories under this Rule shall be sworn to by the persons who dispatched the said notices and shall be filed in Tribunal within 14 days of the filing by the Official Liquidator of his certificate of the list of contributories under Rule 153 of these rules. Such affidavit shall be in Form No.68.

R.155 Supplemental list of contributories - the Official Liquidator may from time to time add to the list of contributories by a supplemental list or lists and any such addition shall be made in the same manner in all respects as the settlement of the original list. A supplemental list shall be in Form No.69.

R.156 Variation of list - (1) Save as provided in the last preceding Rule, the certificate of the list of contributories shall not be varied, and no person settled on the list as a contributory shall be removed from the list, or his liability in any way varied, except by order of Tribunal and in accordance with such orders.

(2) Where the Tribunal makes an order varying the list of contributories, the Official Liquidator shall amend the list in accordance with the order of the Tribunal.

R.157 Application by Official Liquidator for rectification of list - If after the settlement of the list of contributories the Official Liquidator has reason to think that a contributory who had been included in the provisional list has been improperly or by mistake excluded or omitted from the list of contributories as finally settled or that the character in which or the number of shares or extent of interest for which he has been included in the list as finally settled or any other particular contained therein requires rectification in any respect, he may, upon notice to the contributory concerned, apply to the Tribunal for such rectification of the list as may be necessary and the Tribunal may, on such application, rectify or vary the list as it may think fit.

R.158 Application by contributory to vary the list - Subject to the power of the Tribunal to extend the time or to allow an application to be made notwithstanding the expiration of the time limit for that purpose, no application to the Tribunal by any person who objects to his being settled on the list of contributories as finally settled by the Official Liquidator shall be entertained after the expiration of 21 days from the date of service on such person of the notice of the settlement of the list. An order varying a list of contributories shall be in Form No. 70, and an order rectifying the Register of Members and the list of contributories shall be in Form No. 71.

R.159 Official Liquidator not to be personally liable for costs - The Official Liquidator shall not in any case be personally liable to pay any costs of, or in relation to, an application to set aside or vary his act or decision settling the name of a person on the list of contributories of a company.

R.160 List of contributories consisting of past members - It shall not be necessary to settle a list of contributories consisting of the past members of a company, unless so ordered by the Tribunal. Where an order is made for settling a list of contributories consisting of the past members of a company, the provisions of these Rules shall apply to the settlement of such list in the same manner as they apply to the settlement of the list of contributories consisting of the present members.

R.161 List of contributories under section 32 - Where, on the application made under section 32, the Tribunal thinks fit to direct that a list of persons liable to contribute to his debt or claim be settled, such lists shall be settled in the same manner as a list of ordinary contributories of a company in a winding-up.

General meetings of creditors and contributories in a winding-up by tribunal and of creditors in a creditor's voluntary winding-up

R.162 ‘Tribunal meetings’, ‘Liquidators’ meetings’ and ‘Voluntary Liquidation meetings’ - (1) In addition to the meeting of creditors and contributories which may be directed to be held by the Tribunal under section 204, hereinafter referred to as Tribunal meetings of creditors and contributories, the Official Liquidator may, in a winding-up by the Tribunal, as and when he thinks fit, summon and hold meetings of the creditors and contributories, hereinafter referred to as Liquidator’s meetings of creditors and contributories, for the purpose of ascertaining their wishes in all matters relating to the winding-up and such meetings shall be summoned, held and conducted in the manner provided by these Rules and subject to the control of the Tribunal.

(2) In a creditor’s voluntary winding-up, the liquidator may himself from time to time summon, hold and conduct meetings of creditors for the purpose of ascertaining their wishes in all matters relating to the winding-up - (Such meetings and all meetings of creditors which a liquidator of a company is by the Act required to convene in or immediately before such a voluntary winding-up and all meetings convened by a creditor in a voluntary winding-up under these Rules are hereinafter called voluntary liquidation meeting).

R.163 Application of Rules to meetings - Except where and so far as the nature of the subject matter or the context may otherwise require, the Rules as to meetings as hereinafter set out shall apply to Tribunal meetings, Liquidator’s meetings of creditors and contributories and voluntary liquidation meetings, provided that in the case of Tribunal meetings, the Rules shall apply only subject to any directions given by the Tribunal.

R.164 Notice of meeting - (1) The liquidator shall summon all meetings of creditors and contributories by giving not less than 14 days notice of the time and place appointed for the meeting by advertisement in one daily newspaper in the English language and one daily newspaper in the regional language circulating in the State or Union Territory concerned as the liquidator may consider suitable, and by sending individually to every creditor of the company notice of the meeting of creditors, and to every contributory of the company notice of the meeting of contributories, by prepaid letter post under certificate of posting so as to reach such person in the ordinary course of post not less than 14 days before the date fixed for the meeting. However, if the creditors or contributories are 100 or less than 100, it shall not be necessary to give notice by advertisement but individual notices shall be issued.

(2) The notice to each creditor shall be sent to the address given in his proof or, if he has not proved, to the address given in the statement of affairs, or, if there is no statement of affairs, to the address given in the books of the company, or to such other address as may be known to the person summoning the meeting. The notice to each contributory shall be sent to the address mentioned in the books of the company as the address of such contributory or to such other address as may be known to the person summoning the meeting.

(3) In the case of meetings to fill vacancy in office of liquidator, the continuing liquidator, or if there is no continuing liquidator, any creditor may summon the meeting.

(4) The notices shall be in such of the Form Nos. 72 to 76 as may be appropriate, and Form Nos. 75 and 76 may be used suitably altered in the case of voluntary liquidation meetings.

(5) These Rules shall not apply to meeting of creditors and final meeting for dissolution.

R.165 Place and time of meeting - Every meeting shall be held at such place and time as the person convening the same considers most convenient for the majority of the creditors or contributories or both. Different times or places or both may, if thought fit, be appointed for the meetings of creditors and the meetings of contributories.

R.166 Notice of first or other meeting to officers of company - (1) In a winding-up by the Tribunal, the Official Liquidator shall also give to each of the officers and directors of the company, who in his opinion ought to attend the first or any other meeting of creditors or contributories, fourteen days’ notice of the time and place appointed for such meeting. The notice may either by delivered personally or sent under certificate of posing as may be convenient. It shall be the duty of every officer or director who receives notice of such meeting to attend if so required by the Liquidator, and if any such officer or director fails to attend the Liquidator may report such failure to the Tribunal. Such notice shall be in Form No. 77.

(2) The Official Liquidator, if he thinks fit, may instead of requiring any of the officer or director of the company to attend the meeting as aforesaid, require such officer or director to answer any interrogatories or to furnish in writing any information that he may require for purposes of such meeting, and if such officer fails to answer the interrogatories or furnish such information, he shall report such failure to the Tribunal.

R.167 Proof of notice - An affidavit by the Official Liquidator, or by any person who sent the notices, that such notices have been duly sent, shall be sufficient evidence of the notices having been sent to the persons to whom the same were addressed. In the case of Tribunal meetings, the affidavit shall be filed in Tribunal and in the case of Liquidator’s meetings, the affidavit shall be filed with the Official Liquidator. Such affidavit shall be in Form No.78.

R.168 Costs of calling meetings at the instance of creditor or contributory - Where a creditor or contributory desires the liquidator to convene a meeting the liquidator may require such creditor or contributory to deposit as a condition precedent thereto a sum sufficient for the costs thereof, to be computed as hereinafter provided; and on any application to the Tribunal by a creditor or contributory to direct the Liquidator to convene a meeting the Member may, if he thinks fit, require the applicant to deposit a similar sum for such costs. Such sum shall include all disbursements necessary to be made for printing, stationery, postage and hire of room, to be calculated at the rate of 100 for each creditor or contributory up to the first 25 creditors or contributories, Rs. 75 for each creditor or contributory for the next 75 creditors or contributories, Rs. 50 for each creditor or contributory above the first 100 creditors or contributories. The sum so deposited shall be repaid to the person depositing the same out of the assets of the company, if the Tribunal shall by order, or if the creditors shall by resolution, so direct.

This Rule shall not apply to meetings to be summoned by the Official Liquidator under section 158 or to a meeting summoned at the instance of a creditor.

R.169 Chairman of meeting - Where a meeting is summoned by the liquidator, the liquidator or some person nominated by him, shall be the Chairman of the meeting. The nomination shall be in Form No.79. At every other meeting of creditors or contributories, not being Tribunal meetings of creditors and contributories, the Chairman shall be such person as the meeting by resolution shall appoint. This Rule shall not apply to meetings of creditors.

R.170 Resolution at creditors’ meeting - At a meeting of creditors, a resolution shall be deemed to be passed, when a majority in number and value of the creditors present personally or by proxy and voting on the resolution have voted in favour of the resolution. In a winding-up by the Tribunal, the value of a creditor, shall, for the purpose of a first meeting of the creditors, be deemed to be the value as shown in the books of the company, or the amount mentioned in his proof, whichever is less, and for the purpose of any other meeting, the value for which the creditor has proved his debt or claim.

R.171 Resolution of contributories’ meeting - At a meeting of creditors, a resolution shall be deemed to be passed when a majority in number and value of the contributories present personally or by proxy and voting on the resolution have voted in favour of the resolution. The value of the contributories shall be determined according to the number of votes to which each contributory is entitled as a member of the company under the provisions of the Act, or the regulations of the company, as the case may be.

R.172 Copies of resolutions to be filed - In a winding-up by the Tribunal, the Official Liquidator shall file in Tribunal a copy certified by him of every resolution passed at a meeting of creditors or contributories. The Registrar shall keep in each case a file of such resolution.

R.173 Non-receipt of notice by a creditor or contributory - Where a meeting of creditors or contributories is summoned by notice, the proceedings and resolutions at the meeting shall, unless the Tribunal otherwise orders, be valid notwithstanding that some creditors or contributories may not have received the notice sent to him.

R.174 Adjournment - The Chairman may, with the consent of the meeting, adjourn it from time to time, but the adjourned meeting shall be held at the same place as the original meeting unless in the resolution for adjournment another place is specified or unless the Tribunal otherwise orders. No adjournment should be granted unless there are compelling circumstances that are recorded in speaking order to be passed by the chairman.

R.175 Quorum - A meeting may not act for any purpose except for adjournment thereof unless there are present or represented thereat in the case of a creditors’ meeting at least three creditors entitled to vote or in the case of a meeting of contributories at least three contributories or 2 creditors entitled to vote or 2 of the contributories if the number of creditors entitled to vote or the number of contributories as the case may be shall not exceed three.

R.176 Procedure in the absence of quorum - If, within half an hour from the time appointed for the meeting, a quorum of creditors or contributories, as the case may be, is not present or represented, the meeting shall be adjourned to the same day in the following week at the same time and place, or to such other day, or time or place as the chairman may appoint, but the day appointed shall be not less than 7 or more than 14 days from the day from which the meeting was adjourned. If at such adjourned meeting, a quorum be not present, two creditors or contributories present in person shall form a quorum and may transact the business for which the meeting was convened.

R.177 When creditor can vote - In the case of a meeting of creditor or any adjournment thereof a person shall not be entitled to vote as a creditor unless he has duly lodged with the Official Liquidator not later than the time mentioned for that purpose in the notice convening the meeting, a proof of the debt which he claims to be due to him from the company. In the case of other meetings of creditors a person shall not be entitled to vote as a creditor unless he has lodged with the Official Liquidator a proof of the debt which he claims to be due to him from the company and such proof has been admitted wholly or in part before the date on which the meeting is held :

Provided that this Rule and the next four following Rules shall not apply to a Tribunal meeting of creditors:

Provided further that this Rule shall not apply to any creditors or class of creditors who by virtue of these Rules or any directions given thereunder are not required to prove their debts, or to any voluntary liquidation meetings.

R.178 Cases to which creditors may not vote - A creditor shall not vote in respect of any unliquidated or contingent debt or any debt the value of which is not ascertained, nor shall a creditor vote in respect of any debt on or secured by a current bill of exchange or promissory note held by him unless he is willing to treat liability to him thereon of every person who is liable thereon antecedently to the company, and against whom no order of adjudication has been made, as a security in his hands, and to estimate the value thereof, and for the purposes of voting, but not for purposes of dividend, to deduct it from his proof.

R.179 When secured creditor can vote - (1) For the purposes of voting at a meeting, in a winding-up by the Tribunal, a secured creditor shall, unless he surrenders his security, state in his proof the particulars of his security, the date when it was given and the value at which he assesses it, and shall be entitled to vote only in respect of the balance due to him, if any, after deducting the value of his security.

(2) For the purpose of voting at any voluntary liquidation meeting, a secured creditor shall, unless he surrenders his security, lodge with the liquidator, or where there is no liquidator, at the registered office of the company, before the meeting, a statement giving the particulars of his security, the date when it was given and the value at which he assesses it, and shall be entitled to vote only in respect of balance due to him, if any, after deducting the value of his security.

R.180 Effect of voting by a secured creditor - If a secured creditor votes in respect of his whole debt he shall be deemed to have surrendered his security, unless the Tribunal on application is satisfied that the omission to value the security was due to inadvertence.

R.181 Procedure when secured creditor votes without surrendering security - The liquidator may within 28 days from the date of the meeting at which a secured creditor voted on the basis of his valuation of the security, require him to give up the security for the benefit of the creditors generally on payment of the value so estimated by him, and may, if necessary, apply to the Tribunal for an order to compel such creditor to give up the security:

Provided that the Tribunal may, for good cause shown, permit a creditor to correct his valuation before being required to give up the security, upon such terms as to costs as the Tribunal may consider just.

R.182 Admission or rejection of proofs for purposes of voting - The chairman shall have power to admit or reject a proof for the purpose of voting, but his decision shall be subject to appeal to the Tribunal. If he is in doubt whether a proof shall be admitted or rejected, he shall mark it as objected to and allow the creditor to vote subject to the vote being declared invalid in the event of the objection being sustained.

R.183 Minutes of proceedings - (1) The chairman shall cause minutes of the proceedings at the meeting to be drawn up and fairly entered in the Minute Book and the minutes shall be signed by him or by the chairman of the next meeting.

(2) A list of creditors and contributories present at every meeting shall be made and kept as in Form No. 80.

R.184 Report of Tribunal meetings - Where a meeting is summoned under the direction of the Tribunal, the chairman shall, within the time fixed by the Tribunal, or if no time is fixed, within 7 days of the conclusion of the meeting, report the result thereof to the Tribunal. Such report shall be in Form No.81.

Proxies in relation to winding-up by tribunal and to meetings of creditors in a creditors' voluntary winding-up

R.185 Voting by proxies - A creditor or contributory may vote either in person or by proxy. Where a person is authorised to represent a Corporation at any meeting of creditors or contributories, such person shall produce to the Official Liquidator or other chairman of the meeting a copy of the resolution so authorising him. Such copy must be certified to be a true copy by a director, the manager, the secretary or other officer of the company duly authorised in that behalf, who shall certify that he is so authorised.

R.186 Form of proxies - A creditor or contributory may give a general proxy or a special proxy to any person. A general proxy shall be in Form No. 82 and a special proxy in Form No. 83.

R.187 Proxies to Liquidator or Chairman - A creditor or contributory in a winding-up by the Tribunal may appoint the Official Liquidator, and in a voluntary winding-up, the liquidator, or if there is no liquidator, the chairman of the meeting, to act as his general or special proxy.

R.188 Use of proxies by deputy - Where an Official Liquidator who holds any proxies cannot attend the meeting for which they are given, he may in writing depute some person under his official control to use the proxies on his behalf and in such manner as he may direct.

R.189 Forms to be sent with notice - Forms of proxies shall be sent to the creditors and contributories with the notice summoning the meeting. No name shall be inserted or printed in the form before it is sent.

R.190 Proxies to be lodged - A proxy shall be lodged not later than 48 hours before the meeting at which it is to be used, with the Official Liquidator in a winding-up by the Tribunal, with the company at its registered office for a meeting of creditors, and with the liquidator, or if there is no liquidator, with the person named in the notice convening the meeting to receive the same, in a voluntary winding-up.

R.191 Holder of proxy not to vote on matter in which he is financially interested - No person acting either under a general or special proxy, shall vote in favour of any resolution which would directly or indirectly place himself, his partner or employer in a position to receive any remuneration out of the assets of the company otherwise than as a creditor rateably with the other creditors of the company.

R.192 Minor not to be appointed proxy - No person shall be appointed as a general or special proxy who is a minor.

R.193 Filling in proxy where creditor or contributory is blind or incapable - The proxy of a creditor or a contributory blind or incapable of writing may be accepted if such creditor or contributory has attached his signature or mark thereto in the presence of a witness who shall add to his signature his description and address: provided that all insertions in the proxy are in the handwriting of the witness and such witness shall have certified at the foot of the proxy that all such insertions have been made by him at the request and in the presence of the creditor or contributory before he attached his signature or mark.

R.194 Proxy of person not acquainted with English - The proxy of a creditor or contributory who does not know English may be accepted if it is executed in the manner prescribed in the last preceding Rule and the witness certifies that it was explained to the creditor or contributory in the language known to him, and gives the creditor’s or contributory’s name in English below the signature.

Attendance and appearance of creditors and contributories

R.195 Attendance proceedings - (1) Save as otherwise provided by these Rules or by an order of Tribunal, every person for the time being on the list of contributories of the company and every creditor whose debt has been admitted by Official Liquidator wholly or in part shall be at liberty at his own expense to attend the proceedings before the Tribunal or before the Official Liquidator and shall be entitled upon payment of the costs occasioned thereby to have notice of all such proceedings as he shall, by request in writing addressed to the Official Liquidator, desire to have notice of; but if the Tribunal shall be of opinion that the attendance of any such person has occasioned any additional costs which ought not to be borne by the funds of the company, it may direct such costs or a gross sum in lieu thereof to be paid by such person and such person shall not be entitled to attend any further proceedings until he had paid the same.

(2) No contributory or creditor shall be entitled to attend any proceedings before the member, unless and until he or an Advocate/pleader or authorized representative on his behalf has filed an appearance with the Registrar. The Registrar shall keep an “Appearance Book” in which all such appearances shall be entered. Such book shall be open to the inspection of the Official Liquidator.

R.196 Representation of creditors and contributories before Tribunal - The Tribunal may, if it thinks fit, appoint from time to time any one or more of the creditors or contributories to represent before the Tribunal at the expense of the company all or any class of creditors or contributories upon any question or in relation to any proceedings before the Tribunal, and may remove any person so appointed, if more than one person is appointed under this Rule to represent one class, the persons so appointed, shall employ the same advocate/pleader or same authorized representative to represent them, and where they fail to agree as to the advocate or the authorized representative to be employed, the Member may nominate an advocate/pleader for them.

Collection and distribution of assets in a winding-up by tribunal

R.197 Powers of Official Liquidator - The duties imposed on the Tribunal with regard to the collection of the assets of the company and the application of the assets in discharge of the company’s liabilities shall be discharged by the Official Liquidator as an officer of the Tribunal subject to the control of the Tribunal.

R.198 Official Liquidator to be in the position of a receiver - For the discharge by the Official Liquidator of the duties imposed by section 161 and the last preceding Rule the Official Liquidator shall, for the purpose of acquiring and retaining possession of the property of the company, be in the same position as if he were a Receiver of the property appointed by the Tribunal, and the Tribunal may on his application enforce such acquisition or retention accordingly.

R.199 Company’s property to be surrendered to Official Liquidator on requisition - The powers conferred on the Tribunal by section 163 may be exercised by the Official Liquidator. Any contributory for the time being on the list of contributories, trustee, receiver, banker or agent or officer of a company which is being wound-up under order of the Tribunal, shall on notice from the Official Liquidator and within such time as he shall by notice require, pay, deliver, convey, surrender or transfer to or into the hands of the Official Liquidator any money; property or documents, books or papers which happen to be in his hands for the time being and to which the company is prima facie entitled. Where the person so required fails to comply with the notice, the Official Liquidator may apply to the Tribunal for appropriate orders. The notice shall be in Form No. 84.

Calls in a winding-up by the tribunal

R.200 Calls by the Official Liquidator - The powers and duties conferred upon the Tribunal by section 161 in relation to making calls, may be exercised by the Official Liquidator as hereinafter provided.

R.201 Official Liquidator to realise uncalled capital - Notwithstanding any charge or encumbrance on the uncalled capital of the company, the Official Liquidator shall alone be entitled to call and realise the uncalled capital of the company and to collect the arrears if any due on calls made prior to the winding-up, but shall hold all moneys so realised subject to the rights, if any, of the holder of any such charge or encumbrance.

R.202 Application for leave to make call - (1) The Official Liquidator shall not make any call without obtaining the leave of the Tribunal for the purpose.

(2) At any time after the settlement of the list of contributories, the Official Liquidator may apply by summons to the Tribunal for leave to make a call on the contributories. The summons shall state the proposed amount of such call and shall be in Form No. 85. It shall be supported by the affidavit of the Official Liquidator which shall be in Form No. 86.

R.203 Notice of application - Notice of an application for leave to make a call shall be served on every contributory proposed to be included in such call, by post under certificate of posting so as to reach such contributory, in the ordinary course of post not less than 7 clear days before the date appointed for the hearing thereof, or if the Tribunal so directs, notice of the application may be given by advertisement in Form No. 87, in such papers as the Tribunal shall direct not less than 7 days before the date appointed for the hearing, without a separate notice to each contributory. The affidavit of service relating to the dispatch of notice to each contributory, or to the advertisement, as the case may be, shall be filed three days before the date fixed for the hearing.

R.204 Order granting leave to make a call and document making the call - The order granting leave to make a call shall be in Form No. 88, and shall contain directions as to the time within which such calls shall be paid. When an order has been made granting leave to make a call the Official Liquidator shall file in Tribunal document making the call in Form No. 89 with such variations as circumstances may require.

R.205 Service of notice of call - Soon after filing the document making the call under the last preceding Rule, the Official Liquidator shall serve under certificate of posting a copy of the order granting leave to make the call upon each of the contributories included in such call together with a notice in Form No. 90 specifying the amount or balance due from such contributory in respect of such call. The order granting leave to make a call need not be advertised unless the Tribunal otherwise orders for any special reason.

R.206 Order for payment of call - The Official Liquidator may apply to the Tribunal for an order against any contributory or contributories for payment of moneys due on the calls made by him. The application shall be made by summons in Form No. 91 and shall be supported by an affidavit in Form No. 92. Notice of the application together with a copy of the affidavit shall be served on the contributory by registered post for acknowledgement or through empanelled courier agency not less than 14 days before the date fixed for the hearing of the summons. The order for payment shall be in Form No. 93.

R.207 Other moneys due by contributories - When any money is due to the company from a contributory or from the estate of the person whom he represents, other than moneys due on calls made subsequent to the winding-up but including moneys due on calls made prior to the winding-up the Official Liquidator may make an application to the Tribunal supported by an affidavit for an order against such contributory for the payment of such moneys. Notice of the application shall be given to such contributory by registered post or through empanelled courier agency not less than 14 days prior to the date fixed for the hearing of the application.

Examination under sections 166 and 167

R.208 Application for examination under section 166 - (1) An application for the examination of a person under section 166 may be made ex parte, provided that where the application is made by any person other than the Official Liquidator, notice of the application shall be given to the Official Liquidator.

(2) The summons shall be in Form No. 94 and, where the application is by the Official Liquidator, it shall be accompanied by a statement signed by him setting forth the facts on which the application is based. Where the application is made by a person other than the Official Liquidator, the summons shall be supported by an affidavit of the applicant setting forth the matters in respect of which the examination is sought and the grounds, relied on in support of the summons.

R.209 Directions at hearing of summons - Upon the hearing of the summons the Member may, if satisfied that there are grounds for making the order, make an order directing the issue of a summons against the person named in the order for his examination and/or for the production of documents. Unless the Member otherwise directs the examination of such person shall be held in Chambers. The order shall be in Form No. 95.

R.210 Examination on commission or by interrogation - The Tribunal may, if it thinks fit, instead of issuing a summons to any person for his appearance before the Tribunal for examination, issue a commission to the District Member within whose jurisdiction such person resides for the examination of such person, or make an order for his examination by interrogatories, as the Tribunal may think fit.

R.211 Service of the summons - The summons issued in pursuance of the order shall be in Form No. 96 and shall be served on the person to be examined not less than 7 days before the date fixed for the examination. When the summons is served in person there shall be paid or tendered to the person summoned along with the summons a reasonable sum for his expenses to be fixed by the Member or Registrar with due regard to the scale of fees in force in the Tribunal. When the summons is served by registered post, such sum shall be sent to such person by postal money order.

R.212 Conduct of the examination - (1) The Official Liquidator shall have the conduct of an examination under section 166, provided that the Tribunal may, if for any reasons it thinks fit to do so, entrust the conduct of the examination to any contributory or creditors. Where the conduct of the examination is entrusted to any person other than the Official Liquidator, the Official Liquidator shall nevertheless be entitled to be present at the examination in person or by advocate or by authorized representative, and may take notice of the examination for his own use and put such questions to the person examined as the Tribunal may allow.

(2) Save as aforesaid, no person shall be entitled to take part in an examination under section 166 except the Official Liquidator and his advocate, but any person examined shall be entitled to have the assistance of his advocate, who may re-examine the witness:

Provided that the Tribunal may permit, if it thinks fit, any creditor or contributory to attend the examination subject to such conditions as it may impose.

(3) Notes of the examination may be permitted to be taken by the witness or any person on his behalf on his giving an undertaking to the Tribunal that such notes shall be used only for the purpose of the re-examination of the witness. On the conclusion of the examination, the notes shall, unless otherwise directed, be handed over to the Tribunal for destruction.

R.213 Notes of the deposition - (1) The notice of the deposition of a person examined under section 166 shall be signed by such person and shall be lodged in the office of the Registrar. But the notes shall not be open to the inspection of any creditor, contributory or other person, except the Official Liquidator, nor shall a copy thereof or extract therefrom be supplied to any person other than the Official Liquidator, save upon orders of Tribunal.

(2) The Tribunal may from time to time give such general or special directions as it shall think expedient as to the custody any inspection of such notes and the furnishing of copies thereof of extracts therefrom.

R.214 Order for public examination under section 167 - (1) Where an order is made for the examination of any person or persons under section 167, the examination shall be held before the Member, the Member may direct that the whole or any part of the examination of any such person or persons, be held before any of the officers mentioned in sub-section (10) of the said section as may be mentioned in the order. Where the date of the examination has not been fixed by the order, the Official Liquidator shall taken an appointment from the Member, or officer before whom the examination is to be held as to the date of the examination. The order directing a public examination shall be in Form No. 97.

(2) The Member may, if he thinks fit, either in the order for examination or by any subsequent order, give directions as to the specific matters on which such person is to be examined.

R.215 Notice of public examination - Not less than 7 clear days before the date fixed for the examination, the Official Liquidator shall give notice thereof to the creditors and contributories of the company by advertisement in Form No.98 in such newspapers as the Member shall direct, and shall within the same period, serve, either personally or by registered post or through empanelled courier agency, on the person or persons to be examined, a notice in Form No.99 of the date and hour fixed for the examination and the officer before whom it is to be held, together with a copy of the order directing the examination. Where a public examination is adjourned, it shall not be necessary to advertise the adjournment or serve notice thereof unless otherwise ordered.

R.216 Adjournment of public examination to Tribunal - Where on an examination held before an officer appointed by the Member under Rule 215 of these rules such officer is of the opinion that the examination is being unduly or unnecessarily protracted or, for any other sufficient cause, he is of the opinion that the examination should be held before the Member, such officer may adjourn the examination of any person, or any part of the examination to be held before the Member and submit his report to the Member. The Member may thereupon hold the examination himself or pass such orders as he may think fit.

R.217 Procedure for contumacy - If a person examined before an officer appointed by the Member under Rule 215 of these rules refuses to answer to the satisfaction of such officer any question which he may put or allow to be put such officer shall report such refusal to the Member and upon such report being made the person in default shall be in the same position and be dealt with in the same manner as if he had made default in answering before the Member.

The report shall be in writing and shall set forth the question or questions put and the answer or answers given (if any) by the person examined, and the officer shall notify the person examined of the date when he should attend before the Member. The report shall be in Form No.99. Upon receiving the report, the Member may take such action thereon as he shall think fit.

R.218 Notes of Examination - The notes of every public examination shall, after being signed as required by sub-section (8) of section 167, form part of the records of winding-up. The Official Liquidator, the person examined and any creditor or contributory of the company, shall be entitled to obtain a copy thereof from the Tribunal on payment of the prescribed charges.

R.219 Shorthand notes of examination under sections 166 and 167 - In respect of any examination under section 166 or 167, the Tribunal may order that the evidence be taken down in shorthand. Where such order is made, the member or the officer before whom the evidence is taken shall nominate a person to take down the evidence and the costs, if any, occasioned thereby shall be paid out of the assets of the company. The shorthand note of the examination shall be transcribed and the transcript shall be read over to or by the person examined, and signed by him.

R.220 Application under section 167(7)(a) - An application under sub-section (7)(a) of section 167 by any person ordered to be publicly examined to be exculpated from any charges made or suggested against him, shall be made upon notice to the Official Liquidator and to such other persons as the Tribunal may direct.

R.221 Default in attending examination under section 166 or 167 - (1) If any person who has been directed by the Tribunal to attend for examination under section 166 or section 167 fails to attend at the time and place appointed for holding or processing with the same and no good cause is shown by him for such failure, or if before the day appointed for such examination the Official Liquidator satisfies the Tribunal that such person has absconded or that there is reason to believe, that he is about to abscond with the view of avoiding the examination, the Tribunal may, if satisfied that notice of the date and hour fixed for the examination was duly served on such person, such orders as may be deemed fit.

R.222 Public examination under section 177 - Where, in a voluntary winding-up, an order is made under section 177 for the public examination of any of the persons mentioned in the said section, the rules relating to a public examination under section 167 in a winding-up by the Tribunal shall apply mutatis mutandis in respect of such examination.

Application against delinquent directors, promoters and officers of the company

R.223 Applications under section 194 or 195 - An application under sub-section (1) of section 542 or under sub-section (1) of section 543, shall be made by a summons returnable in the first instance in chambers. The summons shall state the nature of the declaration or order for which the application is made, and the grounds of the application, and shall be served on every person against whom an order is sought not less than 7 days before the day named in the summons for the hearing of the application. It shall not be necessary to file any affidavit or report before the return of the summons. The summons shall be in Form No.101 or 102 with such variations as may be necessary.

R.224 Directions at preliminary hearing of summons - On the return of the summons the Tribunal may give such directions as it shall think fit as to whether points of claim and defence are to be delivered, as to the taking of evidence wholly or in part by affidavit or orally, as to the cross-examination, before the Member on the hearing, either in Tribunal or in Chambers, of any deponents to affidavits in support of or in opposition to the application, as to any report it may require the Liquidator to make, and generally as to the procedure on the summons for the hearing thereof. Points of claim to be delivered shall be in Form No.103 or 104 with such variations as may be necessary.

R.225 Liberty to apply for further directions - Where the Tribunal has directed that points of claim and defence shall be delivered, it shall be open to either party who wishes to apply for any further direction as to any interlocutory matter, to apply, by restoration, of the summons, before the summons has been set down for trial, for such direction, upon giving two clear days’ notice in writing to the other party stating the grounds of the application. A copy of the notice shall be filed with the Registrar two clear days before the day fixed for the hearing of the application.

Disclaimer

R.226 Application for disclaimer - (1) An application for leave to disclaim any part of the property of a company pursuant to sub-section (1) of section 187 shall be made by a summons supported by an affidavit setting out the full facts relating to the property, the parties interested and the nature of their interests, and stating whether the company is solvent and whether any notice has been served on the liquidator by any party under sub-section (4) of the said section requiring him to elect whether or not he will disclaim.

(2) Form Nos.105 to 111 shall be used in respect of the matters to which they relate with such variations as may be necessary.

R.227 Preliminary hearing of the summons - The summons shall be posted before the Tribunal ex parte in the first instance for directions as to the persons on whom notice of the summons should be served, and the Tribunal shall thereupon fix a date for the hearing of the summons and give such directions as may be necessary as to the persons on whom notice of the summons should be served.

R.228 Claimant to furnish statement of his interest - Where a person claims to be interested in any part of the property of a company, which the Liquidator wishes to disclaim, such person shall, if so required by the Liquidator, furnish a statement of the interest claimed by him.

R.229 Service of notice - Notice of the date fixed for the hearing of the summons shall be in Form No.112 and shall be served not less than 7 days before the date fixed for the hearing, together with a copy of the summons and of the affidavit filed in support thereof. The notice shall require that any affidavit-in-opposition to the summons shall be filed in Tribunal and a copy thereof served on the Liquidator of the company not later than 2 days before the date fixed for the hearing.

R.230 Order granting leave to disclaim - On the hearing of the summons, the Tribunal may after hearing the Liquidator and such parties as may appear in response to the notices issued, and such other persons appearing and interested as the Tribunal may think fit to hear, grant leave to the Liquidator and to disclaim on such terms and conditions if any, as to the Tribunal may seem just. The order granting leave to disclaim shall be in Form No.113.

R.231 Disclaimer to be filed in Tribunal - Every disclaimer shall be filed in Tribunal by the Liquidator and shall not be operative until it is so filed. Where the disclaimer is in respect of a leasehold interest, it shall be filed in Tribunal forthwith. Notice of the filing of the disclaimer shall be given to the persons interested in the property. The disclaimer shall contain particulars of the interest disclaimed and a statement of the persons to whom notice of the disclaimer has been given. A disclaimer shall be in Form No.114, and a notice of disclaimer in Form No.115.

Where a disclaimer has been filed in Tribunal, the Liquidator shall file a copy thereof with the Registrar of Companies.

R.232 Vesting of disclaimed property - Where the disclaimed property is a leasehold interest and an application is made under sub-section (6) of section 187 for an order vesting the property in any person and it appears that there is an under-lessee or mortgagee or holder of a charge by way of demise in respect of such property, claiming under the company, the Tribunal may direct that notice shall be given to such under-lessee, mortgagee or holder of charge, that if he does not elect to accept and apply for a vesting order upon the terms required by the abovementioned sub-section and such other terms as the Tribunal may think just, within a time to be fixed by the Tribunal and stated in the notice, he will be excluded from all interest in and security upon the property. The Tribunal may adjourn the application for such notice to be given and for such under-lessee, mortgagee or holder of charge, to be added as a party to and served with a copy of the application, and to make, if he sees fit, such election and application as is mentioned in the notice. If at the expiration of the time so fixed by the Tribunal, such under-lessee, mortgagee or holder of charge, fails to make such election and application, the Tribunal, may make an order vesting the property in the applicant or other person who, in the opinion of the Tribunal, may be entitled thereto, and excluding such under-lessee, mortgagee or holder of charge, from all interest in or security upon the property.

An order requiring parties interested in a disclaimed lease to apply for a vesting order or to be excluded from all interest in the lease shall be in Form No. 116, and an order vesting lease and excluding persons who have not elected to apply, shall be in Form No.117.

Compromise or abandonment of claims

R.233 No claim to be compromised or abandoned without sanction of Tribunal - In a winding-up no claim by the company against any person shall be compromised or abandoned by the Liquidator without the sanction of the Tribunal upon notice to such person as the Tribunal may direct.

R.234 Application for sanction of compromise - Every application for sanction of a compromise or arrangement with any person shall be accompanied by a copy of the proposed compromise or arrangement and shall be supported by an affidavit of the Liquidator stating that for the reasons set out in the affidavit he is satisfied that the proposed compromise or arrangement is beneficial to the company. The Tribunal may, if it thinks fit, direct notice of the application to be given to the Committee of Inspection, if there is one, and to such other person as it may think fit.

Sales by the official liquidators

R.235 Sale to be subject to sanction and to confirmation by Tribunal - Unless the Tribunal otherwise orders, no property belonging to company which is being wound-up by the Tribunal shall be sold by the Official Liquidator without the previous sanction of the Tribunal, and every sale shall be subject to confirmation by the Tribunal keeping in view the provisions of section 156 of the Companies Act, 2005.

R.236 Procedure at sale - Every sale shall be held by the Official Liquidator by an agent or an auctioneer approved by the Tribunal, and subject to such terms and conditions, if any, as may be approved by the Tribunal. All sales shall be made by public auction or by inviting sealed tenders or in such manners as the Member may direct.

R.237 Expenses of sale - Where property forming part of a company’s assets is sold by the Official Liquidator through an auctioneer or other agent, the gross proceeds of the sale shall, unless, the Tribunal otherwise orders, be paid over to the Liquidator by such auctioneer or agent and the charges and expenses connected with the sale shall afterwards be paid to such auctioneer or agent in accordance with the scales, if any, fixed by the Tribunal or as approved by the Tribunal.

Dividend and returns of capital in a winding-up by tribunal

R.238 Declaration of dividend or return of capital - No dividend to creditors or return of capital to contributories shall be declared by the Official Liquidator without the sanction of the Tribunal.

R.239 Notice of declaration - The Official Liquidator shall give notice of the declaration of dividend not less than one month prior to the date fixed for the payment thereof. Unless otherwise directed by the Member, such notice shall be given by advertisement in such newspapers as the Member shall direct and by sending by prepaid letter post under certificate of posting a notice to every person whose name appears in the list of creditors as on such date. The advertisement shall be in Form No.118 and the notice to creditor in Form No.119.

R.240 Form of authority to pay dividend - A person to whom dividend is payable may lodge with the Official Liquidator an authority in writing to pay such dividend to another person named therein. Such authority shall be in Form No.120.

R.241 Transmission of dividends by post - Dividends and returns of capital may, at the request and risks of the persons to whom they are payable, be transmitted to him by registered post or by money order, as may be appropriate.

R.242 Form of order directing return of capital - Every order by which the Official Liquidator is authorised to make a return to contributories of the company, shall, unless the Tribunal otherwise directs, contain or have appended thereto a schedule or list (which the Official Liquidator shall prepare) setting out in a tabular form the full names and addresses of the persons to whom the return is to be paid, and the amount of money payable to each person, and particulars of the transfers of shares (if any) which have been made or the variations in the list of contributories which have arisen since the date of the settlement of the list of contributories and such other information as may be necessary to enable the return to be made. The schedule or list shall be in Form No.121 with such variations as circumstances shall require and the Official Liquidator shall send a notice of return to each contributory by ordinary post under certificate of posting in Form No.142.

R.243 Payment of dividend or return of capital due to a deceased creditor or contributory - Where a claim made in respect of a dividend due to a deceased creditor or a return of capital due to a deceased contributory is Rs. 500 or less, the Official Liquidator may, upon satisfying himself as to the claimant’s right and title to receive the dividend or the return as the case may be, apply to the Tribunal for sanctioning the payment of such dividend or return to the claimant without the production of a succession certificate or like authority. Where the Tribunal sanctions the payment, the Official Liquidator shall make the payment upon obtaining a personal indemnity from the payee.

Termination of winding-up

R.244 Official Liquidator to apply for dissolution - As soon as the affairs of the company have been fully wound-up, the Official Liquidator in a winding-up by the Tribunal shall file his final account into Tribunal and apply for orders as to the dissolution of the company subject to his final account being passed in accordance with these Rules. The application shall not be set down for hearing until the completion of the audit of the final account and the filing of the auditor’s certificate in relation thereto.

R.245 Dissolution of the company - Upon the hearing of the application, the Tribunal may, after hearing the Official Liquidator and any other person to whom notice may have been ordered by the Tribunal, upon perusing the account as audited, make such orders as it may think fit to the dissolution of the company, the application, subject to the provisions of the Act, of the balance in the hands of the Official Liquidator or the payment thereof into the Companies Liquidation Account in the public account of India in the Reserve Bank of India/the designated bank, and the disposal of the books and papers of the company and of the Liquidator.

R.246 Liquidator to pay the balance into public account - Upon an order for dissolution being made, the Official Liquidator shall forthwith pay into the Companies Liquidation Account in the public account of India in the Reserve Bank of India/the designated bank any unclaimed dividend payable to creditors or undistributed assets refundable to contributories in his hands on the date of the order of dissolution, and such other balance in his hands as he has been directed by the Tribunal to deposit into the Companies Liquidation Account in the Reserve Bank of India/the designated bank. Every order of dissolution shall direct that the Official Liquidator do forward a certified copy of the order to the Registrar of Companies not later than 14 days from the date of the order. Along with the copy of the order shall be filed with the Registrar of Companies, a statement signed by the Official Liquidator that the directions of the Tribunal regarding the application of the balance as per his final account have been duly complied with.

R.247 Conclusion of winding-up - The winding-up of a company shall, for purposes of section 200 deemed to be concluded—


(a)
In the case of a company wound-up by order of the Tribunal, at the date on which the order dissolving the company has been reported by the Liquidator to the Registrar of Companies;


(b)
In the case of a company wound-up voluntarily, at the date of the dissolution of the company, unless at such date any fund or assets of the company remain unclaimed or undistributed in the hands or under the control of the Liquidator, or any person who has acted as Liquidator, in which case the winding-up shall not be deemed to be concluded until such funds or assets have either been distributed or paid into the Companies Liquidation Account in the Reserve Bank of India/designated bank.

R.248 Application to declare dissolution void - An application under section 206 shall be made upon notice to the Central Government and the Registrar of Companies. Where the Tribunal declares the dissolution to have been void, the order shall direct that the applicant to file a certified copy of the order with the Registrar of Companies not later than 21 days from the date of the order.

Registers and books of account of the official liquidator

R.249 Registers and Books to be maintained by the Official Liquidator - (1) The Official Liquidator shall maintain the following Registers and Books :—


1.
Register of Liquidations in Form No. 123A.


2.
Central Cash Book in Form No. 123B.


3.
Company’s Cash Book in Form No. 123C.


4.
General Ledger in Form No. 123D.


5.
Cashier’s Cash Book in Form No. 123E.


6.
Bank Ledger in Form No. 123F.


7.
Register of Assets in Form No. 123G.


8.
Securities and Investment Register in Form No. 123H.


9.
Register of Book Debts and Outstanding in Form No. 123-I.


10.
Tenants Ledger in Form No. 123J.


11.
Suits Register in Form No. 123K.


12.
Decree Register in Form No. 123L.


13.
Sales Register in Form No. 123M.


14.
Register of Claims and Dividends in Form No. 123N.


15.
Contributories Ledger in Form No. 123-O.


16.
Dividends Paid Register in Form No. 123P.


17.
Commission Register in Form No. 123Q.


18.
Suspense Register in Form No. 123R.


19.
Documents Register in Form No. 123S.


20.
Books Register in Form No. 123T.


21.
Register of unclaimed dividends and undistributed assets, deposited into the companies liquidation account in the Reserve Bank, in Form No. 123U, and


22.
A Record Book for each company in which shall be entered all minutes of proceedings and the resolutions passed at any meeting of the creditors or contributories or of the Committee of Inspection, the substance of all orders passed by the Tribunal in the liquidation proceedings, and all such matters other than matters of account as may be necessary to furnish a correct view of the administration of the company’s affairs.

In maintaining the registers and books mentioned above, the Official Liquidator shall follow the instructions contained in the respective forms prescribed for the said books and registers.

(2) The Official Liquidator shall, in addition to the Registers and Books prescribed above, maintain such books as may be necessary for the proper and efficient working of his office such as Petty Cash Register, Correspondence Register, Dispatch Register, Daily Register of Money Orders and Cheques received, and so on, and shall also keep the necessary files of correspondence and of proceedings in respect of each company under liquidation in his charge.

(3) Where the accounts of the company are incomplete, the Official Liquidator shall, with all convenient speed, as soon as the order for winding-up is made, have them completed and brought up-to-date and audited by the directors and officers of the company in liquidation. In case of default the directors and officers of the company should be proceeded with in terms of section 152 of the Companies Act.

(4) (i) Where the Official Liquidator is authorised to carry on the business of the company, he shall keep separate books of account in respect of such business and such books shall, as far as possible, be in conformity with the books already kept by the company in the course of its business. The Official Liquidator shall incorporate in the Central Cash Book and in the company’s Cash Book, the total weekly amounts of the receipts and payments on such trading account.

(ii) The trading account shall from time to time not less than once in every month, be verified by affidavit.

(5) The Official Liquidator shall also keep a counterfoil Receipt Book in triplicate in Form No.124 the leaves of which shall be machine numbered serially, from which shall be issued all receipts for payment made to the Official Liquidator. The duplicate and the triplicate shall bear the same number as the original.

(6) The Official Liquidator shall keep proper vouchers for all payments made or expenses incurred by him. The vouchers shall be serially numbered.

(7) In respect of companies the winding-up of which was commenced under the Act prior to the coming into force of these Rules and is pending on the date these rules come into force, the Official Liquidator shall, as soon as may be and not later than 3 months after the coming into force of these rules or such extended time as may be allowed by the Tribunal, prepare and bring up-to-date the books and registers prescribed under sub-rule (1) of this rule, provided that the Tribunal may, if it thinks fit, dispense with this requirement in any particular case.

Banking Account of the official liquidator

R.250 All money to be paid into the Reserve Bank/Designated Bank - (1) The Official Liquidator shall pay into the public account of India in the Reserve Bank of India/designated bank (hereinafter referred to as the Bank) to the credit of an account in his Official name, all moneys received by him as the Official Liquidator of any company, and the realizations of each day shall be paid into the Bank without deduction not later than the next working day of the Bank, provided that the remittance of money into the Bank may be deferred until the realizations exceed Rs. 100. The money needed for meeting expenses or for making payments in cash shall be drawn from the Bank by cheques drawn upon the Bank by Official Liquidator. All payments out of the account by the Official Liquidator above Rs. 100 shall ordinarily be made by cheques drawn against the said account.

(2) The Official Liquidator shall maintain a Bank remittance challan book in counterfoil, the leaves of which shall be serially numbered in which the acknowledgement of the Bank shall be obtained for all moneys (whether in cash or cheques) deposited into the Bank to the credit of the account mentioned in clause (1) above. The Form of the challan book shall be settled by the Official Liquidator in consultation with the bank.

R.251 Bills, cheques and securities to be deposited into bank - All bills, cheques, hundies notes and other securities of a like nature payable to the company or to the Official Liquidator thereof shall, as soon as they come into the hands of the Official Liquidator, be deposited by him with the Bank for the purpose of being presented for acceptance and payment or for payment only, as the case may be, and the proceeds when realised shall be credited by the Bank to the account of the Official Liquidator.

R.252 Payments into Bank under section 162 - Where the Tribunal makes an order directing any person to pay any money due to the company into the public account of India, in the Reserve Bank of India/designated bank instead of the Official Liquidator, the person so directed shall, at the time of making the payment, produce to the Bank a certified copy of the order or a payment in challan endorsed by the Official Liquidator under his signature. The money so paid shall be credited to the Official Liquidator’s account with the Reserve Bank of India/designated bank. The person making the payment shall give notice thereof to the Official Liquidator and produce before him the Bank receipt relating thereto.

R.253 Official Liquidator’s Dividend Account - The Official Liquidator shall also open a separate dividend account for each company under liquidation either in the designated bank, or, with the sanction of the Tribunal, in any other Scheduled Bank, as may be convenient, under the name ‘the Dividend Account of ………….. (name of the company) in liquidation by the Official Liquidator’, into which account he shall, upon a declaration of dividend being made in the winding-up of any company, deposit by transfer from his account, with the Reserve Bank of India/designated bank the total amount of the dividend payable upon such declaration. There shall be a separate account in respect of each declaration of dividend. All payments of dividend shall be made from the said Official Liquidator’s dividend account and any unpaid balance in the account shall be transferred back to the Official Liquidator’s account in the Reserve Bank of India/designated bank before being paid into the companies liquidation account as unclaimed dividends.

All payments of dividends above Rs. 100 shall ordinarily be made by cheques drawn against the said account.

R.254 (1) Fees to be credited to Central Government - In every winding-up where the Official Liquidator becomes or acts as Liquidator or is appointed as Official Liquidator in terms of section 149 of the Act, there shall be paid into the public account of India in the designated bank to the credit of the Central Government, from out of the assets of the company in liquidation (or by the petitioner as provided in clause (1) below) such amount as laid down in sub-clause (1).

In the cases where Official Liquidator is appointed in terms of section 149, the remuneration of the Official Liquidator shall be approved by the Tribunal subject to a maximum remuneration of 5% of the value of the debt recovered and realization by sale of assets. The remuneration shall be determined in accordance with the following provisions, the fees determined in accordance with the following provisions:—


(a)
Where the Official Liquidator acts as a provisional Liquidator only.



Such fees as the Tribunal may consider reasonable, to be paid out of the assets of the company or by the petitioner as the Tribunal may direct, in respect of the services of the Official Liquidator as Provisional Liquidator.


(b)
Where a winding-up order is made and the Official Liquidator acts as liquidator of a company.


(i)
Upon the total assets, including produce of calls on contributories, interest on investments and rents from properties, realised or brought to credit by the Official Liquidator, after deducting sums on which fees are chargeable under clauses (3) and (4) below and the amount spent out of the money received in carrying on the business of the company, upon each year’s collections.

	On the first Rs. 1,00,000 or fraction thereof
	4 per cent.

	On the next Rs. 4,00,000 or fraction thereof
	3 per cent.

	On the next Rs. 5,00,000 or fraction thereof
	2 per cent.

	Above Rs. 10,00,000
	1 per cent.



(ii)
On the total amount distributed in dividend or paid to contributories, preferential creditors, and debenture-holders by the Official Liquidator, half the above percentages.


(c)
Where the Official Liquidator collects, calls or realises property for debenture-holders.



The same scale of fees as under clause (2) to be paid out of the proceeds of such calls or property.


(d)
Where the Official Liquidator realises property for secured creditors other than debenture-holders.

	On the amount realised for each secured creditor.-
	 

	On the first Rs. 1,00,000 or fraction thereof
	5 per cent.

	On the next Rs. 4,00,000 or fraction thereof
	3½ per cent.

	On the next Rs. 5,00,000 or fraction thereof
	3 per cent.

	Above Rs. 10,00,000
	2 per cent.



(e)
When the Official Liquidator acts as trustee, under a scheme of arrangement, such fees not exceeding the scale of fees under clause (2) above, as the Tribunal shall allow.


(f)
When the Official Liquidator performs any special duties not provided for above such fees as the Tribunal may fix on the application of the Official Liquidator, in addition to any other fees payable.


(g)
Where the Official Liquidator acts as liquidator in a creditor’s voluntary winding-up, such fees as the Tribunal may fix, not exceeding the scale under clause (2) above.


(h)
Where the Tribunal appoints any persons who are already liquidators in a winding-up to be additional liquidators in a winding-up of the company by the Tribunal, subject to the control of the Official Liquidator, such fees as may be fixed by the Tribunal after taking into consideration the remuneration payable to such additional liquidators.


(i)
Where the Tribunal has sanctioned the reconstruction of the company under liquidation or a scheme of arrangement of its affairs, or where for any reason the Tribunal is of the opinion that the fees prescribed in paragraphs (2) and (3) above would be insufficient. Such fee may be made as the Tribunal thinks fit.

(2) In every winding up where Official Liquidator has been appointed under Section 148 of the Companies Act, 2005, the remuneration of the Official Liquidator shall be approved by the Tribunal in terms of sub-clause (a) of clause (2) of section 149 of the Act subject to a maximum remuneration of 5 per cent of the value of the debt recovered and realization by sale of assets.

R.255 Where the company has no available assets - Where a company against which a winding-up order has been made has no available assets, the Official Liquidator may, with the leave of the Tribunal, incur any necessary expenses in connection with the winding-up out of any permanent advance or other fund provided by the Central Government/Tribunal, and the expenses so incurred shall be recouped out of the assets of the company in priority to the debts of the company :

Provided that where any money has been advanced to the Official Liquidator by the petitioning or other creditor or contributory for meeting any preliminary expenses in connection with the winding-up, the Official Liquidator may incur any necessary expenses out of such amount, and the money so advanced shall be paid out of the assets of the company in priority to the debts of the company.

Investment of Surplus Funds

R.256 Investment of moneys - All such money for the time being standing to the credit of the Official Liquidator at the Bank as is not immediately required for the purposes of winding-up, shall be invested in Government securities or in interest bearing deposits in the designated bank, or, with the previous sanction of the Tribunal, in interest bearing deposits in any other Scheduled Bank within the same city, in the name of the Official Liquidator as Official Liquidator of the company to which the funds belong wherever beneficial to the liquidation.

R.257 Official Liquidator to examine the accounts for purposes of investment - The Official Liquidator shall, at the end of every three months, examine the account of each liquidation in his charge to ascertain what moneys are available for investment, and shall make an entry at the end of every three months in the Record Book relating to the company of his having examined the account for the purpose and of the decision taken by him regarding the investment, and in case he decides not to invest any surplus funds, the reasons for such decision.

R.258 Investments to be made by the Bank - All investments shall be made by the Bank upon the written request of the Official Liquidator. The securities shall be retained in the Bank in the name and on behalf of the Official Liquidator, and shall not be sold except by the Bank and under the written instructions of the Official Liquidator. When the securities are sold the proceeds shall be credited by the Bank to the account of the Official Liquidator.

R.259 Dividend and interest to be credited - All dividends and interest accruing from securities or investments shall from time to time be received by the Bank and placed to the credit of the account of the Official Liquidator and intimation thereof shall be given to the Official Liquidator, who shall thereupon credit such dividend or interest in his accounts to the company to which the security or the investment relating thereto belongs.

R.260 Refunds of Income-tax - The Official Liquidator shall claim such refunds of income-tax as may be due in respect of any dividends or interest received on the securities or investments and credit the same when realised to the appropriate account.

Filing and audit of the official liquidator's account

R.261 Half-yearly accounts to be filed - Unless otherwise ordered by the Tribunal, the Official Liquidator shall file his accounts into Tribunal twice a year. Such accounts shall be made up to the 31st of March and 30th of September every year, the account for the period ending 31st March being filed not later than the 30th of June, following and account for the period ending 30th September, not later than the 31st of December following :

Provided that the final account of the Official Liquidator shall be filed as soon as the affairs of the company having been fully wound-up, irrespective of the period prescribed above.

R.262 Form of account - The account shall be a statement of receipts and payments in Form No.125 and shall be prepared in accordance with the instructions contained therein. Three copies thereof shall be filed, and the account shall be verified by an affidavit of the Official Liquidator in Form No.126. The final account shall be in Form No.127.

R.263 Nil account - Where the Official Liquidator has not during the period of account received or paid any sum of money on account of the assets of the company, he shall file an affidavit of no receipts or payments on the date on which he shall have to file his accounts for the period.

R.264 Registrar to send copy of account to the Auditor - As soon as the accounts are filed, the Registrar shall forward to the auditor one copy thereof for purposes of audit with a requisition in Form No.128 requesting that the accounts may be audited and a certificate of audit issued to the Tribunal not later than 2 months from the date of receipt of the copy of the account :

Provided that the accounts need not be got audited by the Chartered Accountant where the transaction during the period is for Rs. 5000 or less than that.

R.265 Audit of the Official Liquidator’s accounts - The accounts shall be audited by one or more Chartered Accountants appointed by the Tribunal, or, if the Tribunal so directs, by the Examiner of Local Fund Accounts of the State concerned. The audit shall be a complete check of the accounts of the Official Liquidator and of each of the companies in liquidation in his charge. The Official Liquidator shall produce before the auditor all his books and vouchers for the purposes of the audit, and shall give the auditor all such explanations as may be required of him in respect of the accounts.

R.266 Audit certificate to be filed - After the audit of each of the accounts of the Official Liquidator filed in Tribunal, the auditor shall forward to the Registrar a certificate of audit relating to the account with his observations and comments, if any, on the account, together with a copy thereof and shall forward another copy to the Official Liquidator. The Registrar shall file the original certificate with the records and forward the copy to the Registrar of Companies together with a copy of the account to which it relates.

R.267 Audit fees - (1) Audit fees according to the following scale on the gross amount brought to credit, including the produce of calls on contributories interest on investments and rents from properties, but after deducting (a) the amount spent out of the money received in carrying on the business of the company and (b) the amounts paid by the Official Liquidator to secured creditors (other than debenture-holders), shall be paid to the auditor and debited to the account of the liquidation to which the audit relates :—

On the amount brought to credit including the produce of calls on contributories, interest on investments and rents from properties, but after deducting (a) the amount spent out of the money received in carrying on the business of the company, and (b) amounts paid by the Official Liquidator to secured creditors (other than debenture-holders) 1/2 per cent.

On disbursements, other than payments to secured creditors not being debenture holders 1/2 per cent.

(2) Where the audit is by the Examiner of Local Funds Accounts, audit fees calculated on the above scale shall be paid into the public account of India in the Reserve Bank of India to the credit of State Government concerned :

Provided that the minimum audit fee for the account of the Official Liquidator shall be not less than Rs. 250 in respect of one company for a period of one year and the maximum audit fee shall be Rs. 10,000 for the audit of account of a company for one year subject to variation of 25% of the aforesaid fee at the discretion of the Member/Tribunal for reasons to be recorded in writing.

R.268 Inspection of the account and certificate of audit - Any creditor or contributory shall be entitled to inspect the accounts and the auditor’s certificate in the office of the Tribunal on payment of a fee of Rs. 50, and to obtain a copy thereof on payment of the prescribed charges.

R.269 Account and auditor’s report to be placed before Member - Upon the audit of the account, the Registrar shall place the statement of account and the auditor’s certificate before the Member for his consideration and orders.

R.270 Legal Assistance for the Official Liquidator - The Official Liquidator shall, as far as possible, personally appear and conduct all proceedings before the Tribunal in the liquidation, provided that the Official Liquidator may apply to the Tribunal for sanction to use the services of professional such as chartered accountants or company secretary or cost accountant or legal practitioners entitled to appear before the Tribunal under section 120 to assist him and the Tribunal may, on such application, sanction such employment or pass such further or other orders as it may think fit.

R.271 Employment of additional or special staff - Where the Official Liquidator is of opinion that the employment of any special or additional staff is necessary in any liquidation, he shall apply to the Tribunal for sanction, and the Tribunal may sanction such staff as it thinks fit on such salaries and allowances as to the Tribunal may seem appropriate. The special or additional staff shall be from ex-servicemen and in case of their non-availability, persons retired from Central Government, State Government, autonomous bodies of Central or State Governments and public sector undertakings or not less than 55 years or age. They shall be on contractual basis till dissolution of a particular company or for five years whichever is earlier. In case his services are availed for more than one company, contract shall terminate as aforesaid and fresh contract may be entered into for another company after giving a gap of ....... days atleast.

R.272 Apportionment of expenses of common staff - Where any staff is employed to attend to the work of more than one liquidation, or any establishment or other charges are incurred for more than one liquidation, the expenses incurred on such staff and the common establishment and other charges, shall be apportioned by the Official Liquidator between the several liquidations concerned in such proportions as he may think fit, subject to the directions of the Member, if any.

R.273 Application under section 160 and section 196 - An application under section 160 to examine on oath the liquidator or any other person concerning the winding-up, and an application under section 196 for an order conferring on any person designated by the Central Government the powers of investigating the affairs of the company concerned, shall be made ex parte and shall be supported by an affidavit stating the circumstances in which the application is made.

R.274 Annual statement by the Official Liquidator under section 200 - (1) The Official Liquidator shall file his first annual statement under section 200 within one month after the expiry of a year from the date of commencement of the winding-up and thereafter his subsequent statements at intervals of one year until the conclusion of the winding-up. The annual statements to be filed by the Official Liquidator shall be in Form No.129.

(2) Upon the filing of the statement, the Registrar shall obtain orders of the Member fixing a date for a consideration thereof and notify the date on the notice board of the Tribunal and to the Official Liquidator. The Official Liquidator shall attend the consideration of the statement and shall give the Member any explanation or information with reference to the matters contained therein as the Member may require.

(3) Any creditor or a contributory shall be entitled to inspect the statement on payment of a fee of Rs. 50 and to obtain a copy thereof on payment of the prescribed fee/charges.

Voluntary winding-up

R.275 Applicability of rules - (1) Where an application is made to the Tribunal under the provisions of the Act in the voluntary winding-up of a company, whether or not an order shall have been made that the voluntary winding-up shall continue these Rules, so far as may be, shall be applied to the subject-matter and mode of such application.

(2) Save as aforesaid, Rules which from their nature and subject-matter, or by the headlines above the group in which they are contained or by their terms are made applicable only to proceedings in a winding-up by the Tribunal or only to such proceedings and to proceedings in a creditors’ voluntary winding-up, shall not apply to proceedings in a voluntary winding-up, or, as the case may be, in a members’ voluntary winding-up.

R.276 Declaration of solvency - The declaration of solvency to be made by the directors of a company in Form No.130, with such variations as the circumstances may require.

R.277 Statement to be laid before meeting of creditors - The statement of the assets and liabilities of the company to be laid before a meeting of creditors by a liquidator in a members’ voluntary winding-up shall be in Form No.131 with such variations, as may be necessary.

Liquidator in voluntary winding-up and official liquidators other than appointed under section 149.

R.278 Notice of appointment of liquidator - The notice of his appointment which every liquidator is required to publish in the Official Gazette under section 174, shall be in Form No. 132 and the notice of the appointment to be delivered to the Registrar of Companies shall be in Form No. 133.

R.279 Security by liquidator appointed by Tribunal - (1) Unless otherwise ordered, every liquidator appointed by the Tribunal in a voluntary winding-up, other than the Official Liquidator appointed under Section 149 shall, before entering upon his duties as Liquidator, furnish security in such sum and in such manner as the Tribunal may direct, for the due discharge of his duties as liquidator. The cost of furnishing the required security, including any premiums which he may pay to a Guarantee Society/Bank, shall be borne by the liquidator personally, and shall not be charged against the assets of the company as an expense incurred in the winding-up.

(2) If it shall appear at any time to the Tribunal that the security furnished by the liquidator is inadequate, the Tribunal may require the liquidator to furnish additional security. Where the security furnished is excessive, the liquidator may apply to the Tribunal for reducing the amount of security, and the Tribunal may make such order thereon as it thinks fit.

R.280 Limit of remuneration of liquidator - A liquidator shall not, under any circumstances whatever, make any arrangement for, or accept from any advocate, auctioneer or any other person connected with company of which he is the liquidator, or employed in or in connection with the winding-up of the company, any gift, remuneration, or pecuniary or other benefit whatever beyond the remuneration to which under the Act and the Rules he is entitled as liquidator, nor shall he make any arrangement for giving up, or give up any part of such remuneration to any such person.

R.281 Restriction on purchase of goods by liquidator - Where the liquidator carries on the business of the company, he shall not, without the express sanction of the Tribunal, purchase goods for the carrying on of such business from any person whose connection with him is of such a nature as would result in his obtaining directly or indirectly any benefit out of the transaction. Where the liquidator applies for sanction, he shall disclose in his application the nature of his interest in the transaction, and the cost of obtaining sanction of Tribunal shall be borne by the liquidator personally.

R.282 Office of liquidator vacated by his insolvency - A liquidator against whom an order of adjudication is made shall thereby vacate his office, and for the purpose of the application of the Act and the Rules, he shall be deemed to have been removed.

R.283 Resignation of liquidator - (1) In a member’s voluntary winding-up, a liquidator who desires to resign his office, shall summon a meeting of the company and submit his resignation to it.

(2) In a creditor’s voluntary winding-up, a liquidator who desires to resign his office shall summon separate meetings of the creditors and contributories of the company to decide whether or not his resignation shall be accepted. If the creditors and contributories by ordinary resolution both agree to accept the resignation of the liquidator, the resignation shall take effect. In any other case, the liquidator shall report to the Tribunal the result of the meetings and apply for appropriate orders of the Tribunal and the Tribunal may, upon such application, determine whether or not the resignation of the liquidator shall be accepted, and may give such directions and make such orders as it considers necessary.

(3) The liquidator shall, along with his resignation, submit an account of his acts and dealings as liquidator and a statement as to the position of the liquidation, in a form in all respects similar to the statement prescribed under these Rules under section 200, commencing from the date when the last previous statement, if any, under the said section terminated, or from the date of his appointment as liquidator, whichever is later, and brought down to the date of his resignation.

(4) The expenses of summoning a meeting of the company under sub-rule (1) of this rule, or of the meetings of creditors and contributories under sub-rule (2) and of the application to be made to the Tribunal under sub-rule (2), shall be part of the expenses of the liquidation.

R.284 Duty of liquidator upon resignation - Upon a liquidator resigning or being released or removed from his office, he shall deliver over to the new liquidator all books kept by him, and all other books, documents, papers and accounts in his possession relating to the company or to the office of the liquidator.

R.285 Books to be kept by the liquidator - (1) The liquidator shall keep proper books of account showing all receipts and payments made by him in the course of the liquidator.

(2) In a creditor’s voluntary winding-up, he shall keep such books as the Committee of Inspection, or if there is no such Committee, as the creditors, direct, and submit all the books and accounts and documents and papers in his possession relating to his office as liquidator or to the company, to the Committee of Inspection, or if there is none, to the creditors whenever required by the Committee or creditors as the case may be.

(3) In addition to the books of account, the liquidator shall keep a record book in which shall be entered all minutes of proceedings and the resolutions passed at any meeting of the creditors or contributories or of the Committee of Inspection, particulars of all his transactions and negotiations in relation to the winding-up and all such matters other than matters of account as may be necessary to furnish a correct view of the administration of the company’s affairs. He shall also keep a book showing the dates at which all notices to creditors and shareholders were sent out and posted. The person who dispatched the notices shall initial the entries in the book relating thereto.

(4) The accounts of the liquidator shall be open to the inspection of every creditor or contributory during office hours upon payment of a fee of Re. 1 for every hour of inspection or part thereof.

R.286 Banking account of the liquidator - The liquidator shall open an account of the liquidator called the “Liquidation Account of ............... Company Ltd./Company Private Ltd./Company” at a Scheduled Bank, Designated Bank into which he shall pay all money received by him as liquidator, and the realization of each day shall be paid into the said account without deduction not later than the next working day of the Bank, provided that the remittance of moneys into the Bank may be deferred until the realization exceed Rs. 100. The money needed for meeting the expenses of liquidation or for making any payments by the liquidator in cash shall be drawn from the Bank by cheques drawn upon the Bank by the liquidator. All payments by the liquidator above Rs. 50 shall ordinarily be made by cheque.

Unless the contrary appears, all references in these Rules to the Bank in a voluntary winding-up shall mean references to the Bank in which an account has been opened as aforesaid.

R.287 Bills, cheques and securities to be deposited in Bank - All bills, cheques, hundies, notes and other securities of a like nature payable to the company or to the liquidator thereof shall, as soon as they come into the hands of the liquidator be deposited by him with the Bank for the purpose of being presented for acceptance and payment or for payment only, as the case may be, and the proceeds when realised shall be credited by the Bank to the account of the liquidator.

R.288 Investment of surplus funds - (1) All such moneys for the time being standing to the credit of the liquidation account as is not immediately required for the purposes of the winding-up, shall be invested by the liquidator in Government or trust securities or in interest bearing deposits in a Scheduled Bank situated in the city.

(2) Rules 257 to 260 of these Rules relating to investment shall apply mutatis mutandis to investments made by the liquidator in every voluntary winding-up.

R.289 Liquidator’s statements under section 200 - In a voluntary winding-up, the statements required to be filed under section 200 with respect to the proceedings in and position of the liquidation of a company the winding-up of which is not concluded within a year after its commencement, shall be filed with the Registrar of Companies twice in every year as follows :—


(1)
The first statement, commencing from the date when a liquidator was first appointed and brought down to the end of twelve months from the commencement of the winding-up, shall be filed within one month from the expiration of such twelve months, and subsequent statements shall be filed at intervals of half a year, each statement being brought down to the end of the half year for which it is filed. Where the winding-up is concluded before the expiration of a half-yearly interval, the final statement of account brought down to the close of the winding-up shall be filed forthwith.


(2)
Where the time for filing the statement has expired the Tribunal may on application extend the time, and unless the Tribunal otherwise orders, the costs of such application shall be borne by the liquidator personally.


(3)
The statements shall be in Form No. 134 (with such variations as may be necessary in the case of the final account) and shall be prepared in accordance with the instructions contained in the Form, and verified by an affidavit in Form No. 135.


(4)
Where the liquidator has not, during any period for which the statement has to be filed, received or paid any money on account of the company, he shall, at the period when he is required to file his statement, file with the Registrar of Companies the prescribed statement in the above Form No.134, in duplicate, containing the particulars therein required with respect to the proceedings in and the position of the liquidation, together with an affidavit of no receipt or payment.


(5)
Every statement shall be filed in duplicate with the Registrar of Com-panies, and a copy of the statement shall also be filed in the Tribunal, within the time prescribed in clause (1) above.

R.290 Annual Statement - The statement to laid in the case of members voluntary winding-up before a general meeting of the company and, in the case of creditors, voluntary winding-up, before a general meeting of the company and a meeting of the creditors, shall be prepared in the same form as the liquidator’s statements under section 200.

R.291 Notice convening final meeting and the account to be laid before the meeting -The notice convening the final meeting of the company in a members voluntary winding-up, or the final meeting of the company and the creditors in a creditor’s voluntary winding-up, shall be in Form No. 136. The accounts of the winding up to be laid by the Liquidator before the said meeting or meetings shall be in Form No. 137.

R.292 Returns to Registrar of Companies - The returns to be made to the Registrar of Companies after final meeting and dissolution during voluntary winding up shall be in Form Nos. 138 and 139 respectively.

R.293 Inspection by creditor or contributory of statements filed by liquidator - Any creditor or contributory of a company which is being wound-up shall be entitled to inspect any of the statements filed with the liquidator on payment of a fee as prescribed in Schedule I and to obtain a copy thereof or extract therefrom on payment of the prescribed charges as prescribed in Schedule I.

R.294 Audit of the liquidators’ account - The company in general meeting in a members’ voluntary winding-up, and the creditors in creditors’ voluntary winding-up, may, if and when they think fit, appoint an auditor to audit the accounts of the liquidator, and shall fix the fees to be paid to such auditor.

R.295 Applications under section 176 - (1) An application under section 176 shall be made by a summons, and notice of the application shall be given to the liquidator where he is not the applicant, to the respondents, if any, named in the application, and to such other persons and in such manner as the Tribunal may direct.

(2) Where an order is made under section 176 staying the proceeding in the winding-up, the order shall direct that the applicant at whose instance the order for stay was made shall, within seven days of the making of the order, file a certified copy thereof with the Registrar of Companies.

Payment of unclaimed dividends and undistributed assets into the companies liquidation account in a winding-up

R.296 Statement to accompany payment - (1) The Statement to be furnished, under section 203 to the officer appointed by the Central Government, by the Official Liquidator in a winding up by a Liquidator in a voluntary winding-up, when making any payment of unclaimed dividends or undistributed assets into the Companies Liquidation Account in the Reserve Bank of India/designated Bank under section 203, shall be in Form No. 140.

(2) The Liquidator shall, whenever called upon by the Central Government to do so, certify whether a person claiming payment from the Companies Liquidation Account under section 203 is or is not entitled to the whole or any part of the amount claimed.

R.297 Unclaimed dividends or undistributed assets under investment - For purposes of payment of unclaimed dividends and undistributed assets into the Com-panies Liquidation Account, money invested or deposited at interest by the liquidator shall be deemed to be money in his hand, and when such money forms part of the unclaimed dividends or undistributed assets of the company, the liquidator shall realize the investment or withdraw the deposit and shall pay the proceeds into the Companies Liquidation Account.

R.298 Application by person for payment of money paid into the Companies Liquidation Account - An application under sub-section (7)(a) of section 203 by any person claiming to be entitled to any money paid into the Companies Liquidation Account for payment of such money shall state whether the applicant had made an application to the Central Government for the payment, and, if so, the result of the application.

R.299 Cost and expenses payable out of the assets in a winding-up by the Tribunal - (1) The assets of a company in a winding-up by the Tribunal remaining after payment of the fees and expenses properly incurred in preserving, realizing or getting in the assets including, where the company has previously commenced to be wound-up voluntarily, such remuneration, cost and expenses as the Tribunal may allow to the liquidator in such voluntary winding-up, shall, subject to any order of the Tribunal and to the rights of secured creditors if any, be liable to the following payments which shall be made in the following order of priority, namely :-

First - the costs of the petition including the costs of any person appearing on the petition, whose costs are allowed by the Tribunal;

Next - the costs and expenses of any person who makes, or concurs in making, the Company’s statement of affairs;

Next - the necessary disbursements of the Official Liquidator other than expenses properly incurred in preserving, realizing or getting in the properties of the company;

Next - the cost of any person properly employed by the Official Liquidators;

Next - the fees to be credited to Government under section 151;

Next - the actual out of pocket expenses necessarily incurred by the members of the Committee of Inspection, and sanctioned by the Tribunal.

(2) Save as otherwise ordered by the Tribunal no payments in respect of bills of advocates, shall be allowed out of the assets of the company without proof that the same have been considered and allowed by the Tribunal.

(3) Nothing contained in this Rule shall apply to or affect costs which in the course of legal proceeding by or against the company which is being wound up by the Tribunal, are ordered by the Tribunal in which such proceedings are pending, to be paid by the company or the liquidator, or the rights of the person to whom such costs are payable.

R.300 Appeal from Order of Tribunal to National Company Law Appellate Tribunal - (1) Any aggrieved person may prefer an appeal against the order or decision of the Tribunal within a period of 45 days from the date on which the copy of the order is delivered in the form of Memorandum of Appeal duly signed by the Appellate or his attorney. The appeal should be accompanied by a copy of the order along with copies of all other documents relied upon by the appellant. Further, seven copies of the Memorandum of Appeal and other documents relied upon should also be filed along with the Principal Appeal.

(2) The Memorandum of Appeal shall set forth concisely and under distinct heads the grounds of objections to the order appealed from, without any arguments or narrative and such grounds shall be consecutively numbered.

Miscellaneous

R.301 Inspection of file - (1) Every duly authorized officer of the Central Government and save as otherwise provided by these Rules, every person who has been a director or officer of a company which is being wound-up, shall be entitled, free of charge, at all reasonable times to inspect the file of proceeding of the liquidation and to take copies of extracts from any document therein, and, on payment of prescribed charges, to be furnished with such copies or extracts.

(2) Save as otherwise provided by these Rules, every contributory and every creditor whose claim proof has been admitted, shall be entitled, on payment of the prescribed charges, at all reasonable time to inspect the file of proceedings and to be furnished with copies and extracts from any document therein.

R.302 Saving of Rules under special Acts - Nothing in these rules shall affect the operation of any rules framed under the Banking Companies Act, 1949 or the Insurance Act, 1938, or other special Acts relating to any class of companies and these Rules shall apply to such Companies subject to the Rules, any, made under the special Acts.

R.303 Wherever no rules have been made relating to any matter of winding up or otherwise the Companies (Court) Rules, 1959 shall be applicable.

Relevant rules under Section 117(3)
National company law appellate tribunal recruitment rules, 2005

1. Short title and commencement :


(i)
These rules may be called the National Company Law Appellate Tribunal Recruitment Rules, 2005.


(ii)
They shall come into force on the date of their publication in the Official Gazette.

2. Number of posts, classification and scale of pay :

The number of said posts, its classification and the scale of pay attached thereto shall be specify in columns 2 to 4 of the schedule1 annexed to these rules;

3. Method of Recruitment; age limit and other qualification etc. :

The method of recruitment, age limit, qualifications and other matters relating to the said posts shall be as specified in columns 5 to 14 of the said schedule.

4. Disqualification :

No person,—


(a)
Who has entered into or contracted a marriage with a person having spouse living, or


(b)
Who having a spouse living, has entered into or constructed a marriage with any person;

shall be eligible for appointment to the said post :

Provided that the Central Government may, if satisfied that such marriage is permissible under the personal law applicable to such person and other party to the marriage and that there are other grounds for so doing, exempt any person from the operation of this rule.

5. Powers to relax:

Where the Central Government is of the opinion that it is necessary or expedient so to do, it may by order for reasons to be recorded in writing in relax any of the provisions of these rules with respect to any class or category of persons.

7. Savings:

Nothing in these rules shall affect reservation, relaxation of age limit and other concessions required to be provided for the Scheduled Caste, Scheduled Tribe, Ex-Servicemen and other special categories of persons in accordance with the orders issued by the Central Government from time to time in this regard.

Draft Rules under Chapter XVII [sections 123 to 132] of Draft Companies Bill : Revival and rehabilitation of sick industrial companies

Relevant rules under Section 124(7)
The Tribunal may consider persons for appointment as Special Director having following qualifications/experience:


(a)
A person of ability, integrity and standing having special knowledge of, and professional experience of not less than twenty years in, science, techno-logy, economics, banking, industry, law, matters relating to industrial finance, industrial management, industrial reconstruction, administration, investment, accountancy, marketing or any other matter, the special knowledge of, or professional experience in, which would be in the opinion of the Tribunal useful to manage the affairs of the sick industrial company; and/or


(b)
A person who is not disqualified to be appointed as Director of any company in terms of the provisions of the Companies Act 2005, or any other Indian law.

Relevant rules under Section 126(3)(c)

(1) Voting by proxies. - A creditor may vote either in person or by proxy. Where a person is authorised to represent a Corporation at any meeting of creditors, such person shall produce to the chairman of the meeting a copy of the resolution so authorising him. Such copy must be certified to be a true copy by a director, the manager, the secretary or other officer of the company duly authorised in that behalf, who shall certify that he is so authorised.

(2) Form of proxies. - A creditor may give a general proxy or a special proxy to any person. A general proxy shall be in similar to Form No. 82 and a special proxy in Form No. 83 to the NCLT Rules, 2005.

(3) Proxies to Chairman. - A creditor may appoint the chairman of the meeting, to act as his general or special proxy.

(4) Forms to be sent with notice. - Forms of proxies shall be sent to the creditors and contributories with the notice summoning the meeting. No name shall be inserted or printed in the form before it is sent.

(5) Proxies to be lodged. - A proxy shall be lodged not later than 48 hours before the meeting at which it is to be used, with the Tribunal, with the company at its registered office for a meeting of creditors, and with the person named in the notice convening the meeting to receive the same.

(6) Holder of proxy not to vote on matter in which he is financially interested - No person acting either under a general or special proxy, shall vote in favour of any resolution which would directly or indirectly place himself, his partner or employer in a position to receive any remuneration out of the assets of the company otherwise than as a creditor rateably with the other creditors of the company.

(7) Minor not to be appointed proxy. - No person shall be appointed as a general or special proxy, who is a minor.

(8) Filling in proxy where creditor is blind or incapable. - The proxy of a creditor, blind or incapable of writing may be accepted if such creditor has attached his signature or mark thereto in the presence of a witness who shall add to his signature his description and address: provided that all insertions in the proxy are in the handwriting of the witness and such witness shall have certified at the foot of the proxy that all such insertions have been made by him at the request and in the presence of the creditor before he attached his signature or mark.

(9) Proxy of person not acquainted with English. - The proxy of a creditor who does not know English may be accepted if it is executed in the manner prescribed in the last preceding Rule and the witness certifies that it was explained to the creditor in the language known to him, and gives the creditor’s name in English below the signature.

Relevant rules under Section 126(9)

A copy of the sanctioned scheme referred to in sub-section 8 of section 126 shall be filed with the Registrar within the maximum period of sixty days or within the time prescribed by the Tribunal, which cannot exceed sixty days from the date of sanction of the scheme.

Draft Rules under Chapter XIX [Sections 208 to 212] of Draft Companies Bill : ORGANISATIONS AUTHORISED TO REGISTER UNDER THE Act

Relevant rules under Sections 208-212

List of Documents to be submitted.

1. (i) Before registration in pursuance of this part of joint stock company there shall be delivered to the Registrar the following documents:-


(a)
a list showing the names, addresses and occupations of all persons who on a day named in the list, not being more than six clear days before the day of registration, were members of the company, with the addition of the shares or stock held by them respectively, distinguishing, in cases where the shares are numbered, each share by its number;


(b)
a copy of any Act of Parliament or other Indian law, Act of Parliament of the United Kingdom, Royal Charter, Letters Patent; deed of settlement; deed of partnership or Bye-laws or other instrument constituting or regulating the company or organization.

(ii) If the organization is intended to be registered as a limited company, a statement specifying the following particulars:-


(a)
the nominal share capital of the company and the number of shares into which it is divided or the amount of stock of which it consists;


(b)
the number of shares taken and the amount paid on each share;


(c)
the name of the organization, with the addition of the word “Limited” or “Private Limited” as the case may require, as the last word or words thereof; and

(iii) In the case of an organization intended to be registered as a company limited by guarantee, a copy of the resolution declaring the amount of the guarantee.

2. Before registration of organization not being joint stock companies in pur-suance of this part, there shall be delivered to the Registrar the following documents:-


(a)
a list showing the names, addresses and occupations of the directors, and the manager, if any, of the company; or partners of a firm or members of the Governing Body in case of Societies;


(b)
a copy of any Act of Parliament or other Indian law, Act of Parliament of the United Kingdom, Letters Patent, deed of settlement, deed of partnership or other instrument constituting or regulating the company; and


(c)
in the case of a company intended to be registered as a company limited by guarantee, a copy of the resolution declaring the amount of the guarantee.

Authentication of statements of existing organizations
3. The lists of members and directors and any other particulars relating to the formation of the required to be delivered to the Registrar shall be duly verified by the declaration of any two or more directors or other principal officers of the company.

Draft Rules under Chapter XX [Sections 213 to 233] of Draft Companies Bill : PRODUCER COMPANIES

Relevant rules under Sections 214 & 215

1. The objects of the producer Company shall relate to all or any of the following matters, namely:-


(a)
production, harvesting, procurement, grading, pooling, handling, marketing, selling, export of primary produce of the Members or import of goods or services for their benefit:



Provided that the Producer Company may carry on any of the activities specified in this clause either by itself or through other institution;


(b)
processing including preserving, drying, distilling, brewing, venting, canning and packaging of produce of its Members:


(c)
manufacture, sale or supply of machinery, equipment or consumables mainly to its Members;


(d)
providing education on the mutual assistance principles to its Members and others;


(e)
rendering technical services, consultancy services, training, research and development and all other activities for the promotion of the interests of its members;


(f)
generation, transmission and distribution of power, revitalisation of land and water resources, their use, conservation and communications relatable to primary produce;


(g)
insurance of producers or their primary produce;


(h)
promoting techniques of mutuality and mutual assistance;


(i)
welfare measures or facilities for the benefit of members as may be decided by the Board;


(j)
any other activity, ancillary or incidental to any of the activities referred to in clauses (a) to (i) or other activities which may promote the principles of mutuality and mutual assistance amongst the Members in any other manner;


(k)
financing of procurement, processing, marketing or other activities specified in clauses (a) to (j) which includes extending of credit facilities or any other financial services to its Members.

Documents to be presented for registration.
2. (1) There shall be presented, for registration to the Registrar of the State to which the registered office of the Producer Company is, stated by the memorandum of association, to be situate—


(a)
memorandum of the Producer Company;


(b)
its articles duly signed by the subscribers to the Memorandum.


(c)
Constitution and Bye-law of the inter-State Co-operative society.


(d)
List of Directors.


(e)
List of all the directors of the inter-State Co-operatives,


(f)
List of members of the inter-State Co-operatives.


(g)
Resolution passed by all the members.

Memorandum of Producer Company
3. The memorandum of association of every Producer Company shall state-


(a)
The name of the company with “Producer Company Limited” as the last words of the name of such Company;


(b)
The State in which the registered office of the Producer Company is to situate;


(c)
The main objects of the Producer Company shall be one or more of the object specified in section 581B1;


(d)
The names and addresses of the persons who have subscribed to the memorandum;


(e)
The amount of share capital with which the Producer Company is to be registered and division thereof into shares of a fixed amount;


(f)
The names, addresses and occupations of the subscribers being producers, who shall act as the first directors in accordance with sub-section — of section ..........;


(g)
That the liability of its members is limited;


(h)
Opposite to the subscriber’s name the number of shares each subscriber takes:



Provided that no subscriber shall take less than one share;


(i)
In case the objects of the producer Company are not confined to one State, the States to whose territories the objects extend.

Articles of association
4. (i) The articles shall contain the following mutual assistance principles, namely:-


(a)
the membership shall be voluntary and available, to all eligible persons who, can participate or avail of the facilities or services of the Producer Company, and are willing to accept the duties of membership.


(b)
Each Member shall, save as otherwise provided in this Part, have only a single vote irrespective of the share holding;


(c)
The Producer Company shall be administered by a Board consisting of persons elected or appointed as directors in the manner consistent with the provisions of this Part and the Board shall be accountable to the Members;


(d)
Save as provided in this Part, there shall be limited return on share capital;


(e)
The surplus arising out of the operations of the Producer Company shall be distributed in an equitable manner by—


(i)
providing for the development of the business of the Producer Company;


(ii)
providing for common facilities; and


(i)
distributing amongst the Members, as may be admissible in proportion to their respective participation in the business;


(f)
provision shall be made for the education of members, employees and others, on the principles of mutuality and techniques of mutual assistance;


(g)
the Producer Company shall actively co-operate with other Producer Companies (and other organizations following similar principles) at local national or international level so as to best serve the interest of their Members and the communities it purports to serve.

5. Without prejudice to the generality of the foregoing provisions of sub-sections (5) and (6), the articles shall contain the following provisions, namely:-


(a)
the qualifications for membership, the conditions for continuance or cancellation of membership and the terms, conditions and procedure for transfer of shares;


(b)
the manner of ascertaining the patronage and voting right based on patronage;


(c)
subject to the provisions of this Chapter, the manner of constitution of the Board, its powers and duties, the minimum and maximum number of directors, manner of election and appointment of directors and retirement by rotation, qualifications for being elected or continuance as such and the terms of office of the said directors, their powers and duties, conditions for election or co-option of directors, method of removal of directors and the filling up of vacancies on the Board, and the manner and the terms of appointment of the Chief Executive;


(d)
the election of the Chairman, term of office of directors and the Chairman, manner of voting at the general or special meetings of Members, procedure for voting, by directors at meetings of the Board, powers of the Chairman and the circumstances under which the Chairman may exercise a casting vote;


(e)
the circumstances under which, and the manner in which, the withheld price is to be determined and distributed;


(f)
the manner of disbursement of patronage bonus in cash or by issue of equity shares, or both;


(g)
the contribution to be shared and related matters referred to in sub-section (2) of section 223;


(h)
the matters relating to issue of bonus shares out of general reserves as set out in section 223;


(i)
the basis and manner of allotment of equity shares of the Producer Company in lieu of the whole or part of the sale proceeds of produce or products supplied by the Members;


(j)
the amount of reserves, sources from which funds may be raised limitation on raising of funds, restriction on the use of such funds and the extent of debt that may be contracted and the conditions thereof;


(k)
the credit, loans and advances which may be granted to a Member and the conditions for the grant of the same;


(l)
the right of any Member to obtain information relating to general business of the company;


(m)
the basis and manner of distribution and disposal of funds available after meeting liabilities in the event of dissolution or liquidation of the Producer Company;


(n)
the authorisation for division, amalgamation, merger, creation of subsi-diaries and the entering into joint ventures and other matters connected therewith;


(o)
laying of the memorandum and articles of the Producer Company before a special general meeting to be held within ninety days of its registration;

any other provision, which the Members may, by special resolution recommend to be included in articles.
Relevant rules under Section 219
1. A Producer company proposing to issue bonus shares shall comply with the following:


(i)
The Articles of Association of the company shall contain a provision for capitalisation of reserves, etc.


(ii)
If there is no such provision in the Articles the company shall pass a Resolution at its general body meeting making provisions in the Articles of Associations for capitalisation.


(iii)
Consequent to the issue of Bonus shares if the subscribed and paid-up capital exceed the authorised share capital, a Resolution shall be passed by the company at its general body meeting for increasing the authorised capital.


(iv)
The bonus issue shall be made out of free reserves built out of the genuine profits or share premium collected in cash only.

(v)
Reserves created by revaluation of fixed assets are not capitalised.


(vi)
The declaration of bonus issue, in lieu of dividend, is not made.


(vii)
The bonus issue is not made unless the partly-paid shares, if any existing, are made fully paid-up.


(viii)
The Producer Company -


(a)
has not defaulted in payment of interest or principal in respect of fixed deposits and interest on existing debentures or principal on redemption thereof; and


(b)
has sufficient reason to believe that it has not defaulted in respect of the payment of statutory dues of the employees such as contribution to provident fund, gratuity, bonus etc.


(ix)
A Producer company which announces its bonus issue after the approval of the Board must implement the proposal within a period of six months from the date of such approval and shall not have the option of changing the decision.


(x)
The bonus shares shall be issued in proportion to the shares held by members on the date of such issue.


(xi)
Bonus shares shall be issued to a member of Producer Company only.

Relevant rules under Section 221
1. The Board of Directors of a Producer Company shall exercise the following powers on behalf of that company, and it shall do so only by means of resolutions passed at the annual general meeting of its Members, namely:—


(a)
approval of budget and adoption of annual accounts of the Producer Company;


(b)
approval of patronage bonus;


(c)
issue of bonus shares;


(d)
declaration of limited return and decision on the distribution of patro-nage;


(e)
specify the conditions and limits of loans that may be given by the Board to any director; and


(f)
approval of any transaction of the nature as is to be reserved in the articles for approval by the Members.

2. (I) Every notice of a meeting of a company shall specify the place and the day and hour of the meeting, and shall contain a statement of the business to be transacted thereat. The notice calling the annual general meeting shall be accompanied by the following documents, namely:—


(a)
the agenda of the annual general meeting;


(b)
the minutes of the previous annual general meeting or the extraordinary general meeting;


(c)
the names of candidates for election, if any, to the office of director including a statement of qualifications in respect of each candidate;


(d)
the audited balance-sheet and profit and loss accounts of the Producer Company and its subsidiary, if any, together with a report of the Board of Directors of such Company with respect to—


(i)
the state of affairs of the Producer Company;


(ii)
the amount proposed to be carried to reserve;


(iii)
the amount to be paid as limited return on share capital;


(iv)
the amount proposed to be disbursed as patronage bonus;


(v)
the material changes and commitments, if any, affecting the financial position of the Producer Company and its subsidiary, which have occurred in between the date of the annual accounts of the Producer Company to which the balance sheet relates and the date of the report of the Board;


(vi)
any other matter of importance relating to energy conservation, environmental protection, expenditure or earnings in foreign exchanges;


(vii)
any other matter which is required to be, or may be, specified by the Board;


(e)
the text of the draft resolution for appointment of auditors;


(f)
the text of any draft resolution proposing amendment to the memorandum or articles to be considered at the general meeting, along with the recommendations of the Board.

(II) Notice of every meeting of the company shall be given to every member of the company, in any manner as under


(i)
Notice may be served by a company on any member thereof either personally, or by sending it by post to him to his registered address, or if he has no registered address in India, to the address, if any, within India supplied by him to the company for the giving of notices to him.


(ii)
A notice advertised in a newspaper circulating in the neighbourhood of the registered office of the company shall be deemed to be duly served on the day on which the advertisement appears, on every member of the company who has no registered address in India and has not supplied to the company an address within India for the giving of notices to him.


(iii)
A document may be served by the company on the joint-holders of a share by serving it on the joint-holder named first in the register in respect of the share.


(iv)
A document may be served by the company on the persons entitled to a share in consequence of the death or insolvency of a member by sending it through the post in a prepaid letter addressed to them by name, or by the title of representatives of the deceased, or assignees of the insolvent, or by any like description, at the address, if any, in India supplied for the purpose by the persons claiming to be so entitled, or until such an address has been so supplied, by serving the document in any manner in which it might have been served if the death or insolvency had not occurred.


(v)
To the persons entitled to a share in consequence of the death or insolvency of a member, by sending it through the post in a prepaid letter addressed to them by name, or by the title of representatives of the deceased, or assignees of the insolvent, or by any like description, at the address, if any, in India supplied for the purpose by the persons claiming to be so entitled, or until such an address has been so supplied, by giving the notice in any manner in which it might have been given if the death or insolvency had not occurred.

(III) Where any items of business to be transacted at the meeting are deemed to be special as aforesaid, there shall be annexed to the notice of the meeting a statement setting out all material facts concerning each such item of business, including in particular the nature of the concern or interest, if any, therein, of every director and the manager.

(IV) Where any item of business consists of the according of approval to any document by the meeting, the time and place where the document can be inspected shall be specified in the statement aforesaid.

(V) The Board of Directors shall, on the requisition made in writing, duly signed and setting out the matters for the consideration, made by one-third of the Members entitled to vote in any general meeting, proceed to call an extraordinary general meeting in accordance with the provisions contained in sections 40 to 42 of this Act.

(VI) Every annual general meeting shall be called, for a time during business hours, on a day that is not a public holiday and shall be held at the registered office of the Producer Company or at some other place within the city, town or village in which the registered office of the Company is situate.

(VII) A general meeting of the Producer Company shall be called by giving not less than fourteen days prior notice in writing.

(VIII) The notice of the general meeting indicating the date, time and place of the meeting shall be sent to every member and auditor of the Producer Company.

(IX) Unless the articles of the Producer Company provide for a larger number, one-fourth of the total number of members of the Producer Company shall be the quorum for its annual general meeting.

(X) The proceedings of every annual general meeting along with the Directors’ Report, the audited balance-sheet and the profit and loss account shall be filed with the Registrar within sixty days of the date on which the annual general meeting is held, with an annual return along with the filing fees as applicable under the Act.

(XI) In the case where a Producer Company is formed by Producer institutions, such institutions shall be represented in the general body through the Chairman or the Chief Executive thereof who shall be competent to act on its behalf.

Penalty
3. If a company fails to comply with any of the provisions contained in these rules, the company and every officer of the company in default shall be punishable with fine which may extend to five thousand rupees, and, where the contravention is a continuing one, with a further fine which may extend to five hundred rupees for everyday, after the first, during which such contravention continues.
Relevant rules under Section 222
Books of Account
1. (1) Every Producer Company shall keep at its registered office proper books of account with respect to —


(a)
all sums of money received and expended by the Producer Company and the matters in respect of which the receipts and expenditure take place;


(b)
all sales and purchase of goods by the Producer Company;


(c)
the instruments of liability executed by or on behalf of the Producer Company;


(d)
the assets and liabilities of the Producer Company;


(e)
in case of a Producer Company engaged in production, processing and manufacturing, the particulars relating to utilisation of materials or labour or other items of costs.

(2) The balance sheet and profit and loss account of the Producer Company shall be prepared, as far as may be, in accordance with the provisions contained in section 53 and rules made thereunder.

Internal audit

2. (a) Every Producer Company shall have internal audit of its accounts carried out by a chartered accountant as defined in clause (b) of sub-section (1) of section 2 of the Institute of Chartered Accountants Act, 1949 (38 of 1949).

(b) The Article of Association shall authorize the members to appoint internal auditors for such remuneration and other terms and condition as they may deem fit.


(a)
A Producer Company with a paid up capital and reserves not more than rupees fifty lakh and which does not have loan outstanding exceeding rupees twenty five lakh from any bank or financial institution and does not have a turnover exceeding rupees five crore at any point of time during the financial year may opt for having an internal audit.


(b)
Internal auditor shall report that there is an adequate internal control system commensurate with the size of the company and the nature of its business, for the purchase of inventory and fixed assets and for the sale of goods and services.

Duties of internal auditor

3. Without prejudice to the provisions contained in section 59, an internal auditor shall report on the following matters relating to the Producer Company, namely:—


(a)
the amount of debts due along with particulars of bad debts if any;


(b)
the verification of cash balance and securities;


(c)
the details of assets and liabilities;


(d)
all transactions which appear to be contrary to the provisions of this part;


(e)
the loans given by the Producer Company to the directors;


(f)
the donations or subscriptions given by the Producer Company;


(g)
any other matter as may be considered necessary by the auditor.

Transfer of Profits to Reserves - Declaration of Dividend

4. No dividend shall be declared or paid by a producer company for any financial year out of the profits of the company for that year arrived at after providing for depreciation in accordance with the provisions of sub-section (1) of section 48 of the Act, except after the transfer to the reserves of the company of a percentage of its profits for that year as specified below : -


(i)
Where the dividend proposed exceeds 10 per cent but not 12.5 per cent of the paid-up capital, the amount to be transferred to the reserves shall not be less than 2.5 per cent of the current profits;


(ii)
Where the dividend proposed exceeds 12.5 per cent but does not exceed 15 per cent of the paid-up capital, the amount to be transferred to the reserves shall not be less than 5 per cent of the current profits;


(iii)
Where the dividend proposed exceeds 15 per cent, but does not exceed 20 per cent of the paid-up capital, the amount to be transferred to the reserves shall not be less than 7.5 per cent of the current profits; and


(iv)
Where the dividend proposed exceeds 20 per cent of the paid-up capital, the amount to be transferred to reserves shall not be less than 10 per cent of the current profits.

5. Nothing in Rule 4 shall be deemed to prohibit the voluntary transfer by a producer company of a percentage higher than 10 per cent of its profits to its reserves for any financial year, so however that :-


“(i)
Where a dividend is declared,-


(a)
a minimum distribution sufficient for the maintenance of dividends to shareholders at a rate equal to the average of the rates at which dividends declared by it over the three years immediately preceding the financial year ; or


(b)
in a case where bonus shares have been issued in the financial year in which the dividend is declared or in the three years immediately preceding the financial year, a minimum distribution sufficient for the maintenance of dividends to shareholders at an amount equal to the average amount (quantum) of dividend declared over the three years immediately preceding the financial year, is ensured :



Provided that in a case where the net profits after tax are lower by 20 per cent or more than the average net profits after tax of the two financial years immediately preceding, it shall not be necessary to ensure such minimum distribution.”


(ii)
Where no dividend is declared, the amount proposed to be transferred to its reserves from the current profits shall be lower than the average amount of the dividends to the shareholders declared by it over the three years immediately preceding the financial year.


(iii)
in case where the producer company does not have surplus in any financial year for transfer to the reserves, the contribution to the reserve shall be shared amongst the members in proportion to their patronage in the business of that company in that year.

6. If a company fails to comply with any of the provisions contained in these rules, the company and every officer of the company in default shall be punishable with fine which may extend to five thousand rupees, and, where the contravention is a continuing one, with a further fine which may extend to five hundred rupees for every day, after the first, during which such contravention continues.
Relevant rules under Section 223
Donations and subscription

1. (a) A Producer Company may, by special resolution, make donation or subscription to any institution or individual for the purposes of—


(i)
promoting the social and economic welfare of Producer Members or producers or general public; or


(ii)
promoting the mutual assistance principles:

(b) A Producer Company may, by special resolution, make donations to the Gandhi National Memorial Fund or the Sardar Vallabhbhai National Memorial Fund, or to any other Fund established for a charitable purpose which by reason of its national importance has been approved by the Central Government for the purposes.

Provided that the aggregate amount of all such donation and subscription in any financial year shall not exceed three per cent of the net profit of the Producer Company in the financial year immediately preceding the financial year in which the donation or subscription was made:

2. (a) No producer company which has been in existence for less than three financial years, shall contribute any amount or amounts, directly or indirectly,


(i)
to any political party; or


(ii)
for any political purpose to any person :

Provided that the amount or, as the case may be, the aggregate of the amounts which may be so contributed by a company in any financial year shall not exceed five per cent of its average net profits determined in accordance with the rule 6 below during the three immediately preceding financial years.

Provided further that no such contribution shall be made by a company unless a resolution authorising the making of such contribution is passed at a meeting of the Board of Directors and such resolution shall, subject to the other provisions of this rule, be deemed to be justification in law for the making and the acceptance of the contribution authorised by it.

(b) a donation or subscription or payment caused to be given by a company on its behalf or on its account to a person who, to its knowledge, is carrying on any activity which, at the time at which such donation or subscription or payment was given or made, can reasonably be regarded as likely to effect public support for a political party shall also be deemed to be contribution of the amount of such donation, subscription or payment to such person for a political purpose.

(c) the amount of expenditure incurred, directly or indirectly, by a company on advertisement in any publication (being a publication in the nature of a souvenir, brochure, tract, pamphlet or the like) by or on behalf of a political party or for its advantage shall also be deemed,


(i)
where such publication is by or on behalf of a political party, to be a contribution of such amount to such political party, and


(ii)
where such publication is not by or on behalf of but for the advantage of a political party, to be a contribution for a political purpose to the person publishing it.

(d) Every company shall disclose in its profit and loss account any amount or amounts contributed by it to any political party or for any political purpose to any person during the financial year to which that account relates, giving particulars of the total amount contributed and the name of the party or person to which or to whom such amount has been contributed.

3. (a) In computing the net profits of a producer company in any financial year


(i)
credit shall be given for the sums specified in sub-rule (b), and credit shall not be given for those specified in sub-rule (c); and


(ii)
the sums specified in sub-rule (d) shall be deducted, and those specified in sub-rule (e) shall not be deducted.

(b) In making the computation aforesaid, credit shall be given for the following sums: bounties and subsidies received from any Government, or any public authority constituted or authorised in this behalf, by any Government, unless and except insofar as the Central Government otherwise directs.

(c) In making the computation aforesaid, credit shall not be given for the following sums:


(i)
profits, by way of premium, on shares or debentures of the company, which are issued or sold by the company;


(ii)
profits on sales by the company of forfeited shares;


(iii)
profits of a capital nature including profits from the sale of the undertaking or any of the undertakings of the company or of any part thereof;


(iv)
profits from the sale of any immovable property or fixed assets of a capital nature comprised in the undertaking or any of the undertakings of the company, unless the business of the company consists, whether wholly or partly, of buying and selling any such property or assets:

Provided that where the amount for which any fixed asset is sold exceeds the written down value thereof referred to in rule 7, credit shall be given for so much of the excess as is not higher than the difference between the original cost of that fixed asset and its written down value.

(d) In making the computation aforesaid, the following sums shall be deducted:


(i)
all the usual working charges;


(ii)
directors’ remuneration;


(iii)
bonus or commission paid or payable to any member of the company’s staff, or to any engineer, technician or person employed or engaged by the company, whether on a whole-time or on a part-time basis;


(iv)
any tax notified by the Central Government as being in the nature of a tax on excess or abnormal profits;


(v)
any tax on business profits imposed for special reasons or in special circumstances and notified by the Central Government in this behalf;


(vi)
interest on debentures issued by the company;


(vii)
interest on mortgages executed by the company and on loans and advances secured by a charge on its fixed or floating assets;


(viii)
interest on unsecured loans and advances;


(ix)
expenses on repairs, whether to immovable or to movable property, provided the repairs are not of a capital nature;


(x)
outgoings inclusive of contributions made under sub-rule (e);


(xi)
depreciation to the extent specified in rule 7;


(xii)
the excess of expenditure over income, which had arisen in computing the net profits in accordance with this rule in any year which begins at or after the commencement of this Act, insofar as such excess has not been deducted in any subsequent year preceding the year in respect of which the net profits have to be ascertained;


(xiii)
any compensation or damages to be paid in virtue of any legal liability, including a liability arising from a breach of contract;


(xiv)
any sum paid by way of insurance against the risk of meeting any liability such as is referred to in sub-rule (xiii);


(xv)
debts considered bad and written off or adjusted during the year of account.

(e) In making the computation aforesaid, the following sums shall not be deducted:


(i)
income-tax and super-tax payable by the company under the Indian Income-tax Act, 1961, or any other tax on the income of the company not falling under rules (iv) and (v) of sub-rule (d);


(ii)
any compensation, damages or payments made voluntarily, that is to say, otherwise than in virtue of a liability such as is referred to in rule (xiii) of sub-rule (d);

(f) loss of a capital nature including loss on sale of the undertaking or any of the undertakings of the company or of any part thereof not including any excess referred to in the proviso to rule 7 of the written down value of any asset which is sold, discarded, demolished or destroyed over its sale proceeds or its scrap value.

4. The amount of depreciation to be deducted in pursuance of rule (xi) of sub-rule (d) of rule 6 shall be the amount of depreciation on assets as shown by the books of the company at the end of the financial year expiring at the commencement of this Act or immediately thereafter and at the end of each subsequent financial year at the rate specified in Schedule ____________ :

Provided that if any asset is sold, discarded, demolished or destroyed for any reason before depreciation of such asset has been provided for in full, the excess, if any, of the written down value of such asset over its sale proceeds or, as the case may be, its scrap value, shall be written off in the financial year in which the asset is sold, discarded, demolished or destroyed.

Investment of General Reserves
5. A producer company formed and registered under section 215 of the Companies Act shall make investments from and out of its general reserves in the following manner, namely:-


(a)
in approved securities, fixed deposits, units and bonds issued by the Central or State Governments or co-operative societies or scheduled bank; or


(b)
in a co-operative bank, State co-operative bank, co-operative bank, co-operative land development bank or Central Co-operative bank; or


(c)
in any of the securities specified in section 20 of the Indian Trusts Act, 1882; or


(d)
Acquire the shares of another Producer Company for promotion of its objectives


(e)
Subscribe to the share capital of, or enter into any agreement or other arrangement, whether by way of formation of its subsidiary company, joint venture or in any other manner with anybody corporate, for the purpose of promoting the objects of the Producer Company.


(f)
Either by itself or together with its subsidiaries, may invest, by way of subscription, purchase or otherwise, shares in any other company, other than a Producer Company, specified under sub-section (2), or/—— subscription of capital under sub-section

(4) *All investments specified under rule 3 (sic) shall be for an amount not exceeding thirty per cent of the aggregate of its paid-up capital and free reserves either in any one single company or in co-ordination of more than one companies.

(5) All investments shall be authorised by special resolution passed in its general meeting.

Provided such investments may with prior approval of the Central Government, exceed the limits specified in this rule.

(6) All investments by a Producer Company may be made if such investments are consistent with the objects of the Producer Company.

(7) The Board of a Producer Company may, with the previous approval of Members by a special resolution, dispose of any of its investments referred to in rules (3) and (4).

(8) Every Producer Company shall maintain a register containing particulars of all the investments, showing the names of the companies in which shares have been acquired, number and value of shares; the date of acquisition; and the manner and price at which any of the shares have been subsequently disposed of.

(9) The register referred to in rule (8) shall be kept at the registered office of the Producer Company and the same shall be open to inspection by any Member who may take extracts therefrom.

Relevant rules under Section 224


1.
All the Directors in the Inter-State Cooperative Society before the incorporation of the Producer Company under Part XX of the Companies Act, 2005 shall continue in office for a period of one year from the transformation date.


2.
In the case of an Inter-state Cooperative Society which has been registered as a Producer company under Part-20 of the Companies Act, in which at least five directors including the directors continuing in office under rule 4 above, shall hold office as such directors.


3.
The election of directors shall be conducted within a period of 90 days of the registration of the Producer Company.


4.
Any five members who sign the memorandum and the articles may designate therein, the Board of Directors and there shall be in office until the directors are elected in accordance with the provisions of these rules.


5.
Every person shall hold office of director for a period not less than one year but not exceeding five years as may be specified in the articles.


6.
The Board of Directors shall be elected or appointed by the members in the Annual General Meeting.


7.
Every director who retires in accordance with the articles shall be elected or appointed by the members in the Annual General Meeting.


8.
The Board may co-opt one or more expert directors or additional directors not exceeding 1/5th of the total number of directors or appoint any other person as Additional Director for such period as it may deem fit.


9.
Expert Directors appointed in terms of rule 9 above shall not have the right to vote in the election of the Chairman but shall be eligible to be elected as Chairman.


10.
The maximum period for which the expert director or additional director holds office shall not exceed such period as may be specified in the article.

Vacation of office by directors

3. (1) The office of the director of a Producer Company shall become vacant if—


(a)
he is convicted by a Court of any offence involving moral turpitude and sentenced in respect thereof to imprisonment for not less than six months;


(b)
the Producer Company, in which he is a director, has made a default in repayment of any advances or loans taken from any company or institution or any other person and such default continues for ninety days;


(c)
he has made a default in repayment of any advances or loans taken from the Producer Company in which he is a director;


(d)
the Producer Company, in which he is a director-


(i)
has not filed the annual accounts and annual return for any continuous three financial years commencing on or after the 1st day of April, 2002; or


(ii)
has failed to, repay its deposit or withheld price or patronage bonus or interest thereon in due date, or pay dividend and such failure continues for one year or more;


(e)
default is made in holding election for the office of director, in the Producer Company in which he is a director, in accordance with the provisions of this Act and articles;


(f)
the annual general meeting or extraordinary general meeting of the Producer Company, in which he is a director, is not called in accordance with the provisions of this Act except due to natural calamity or such other reason.

(2) The provisions of sub-section (1) shall, as far as may be, apply to the director of a producer institution, which is a member of a Producer Company.

Powers and functions of Board.

4. (1) Subject to the provisions of this Act and articles, the Board of Directors of a Producer Company shall exercise all such powers and to do all such acts and things, as that company is authorised so to do.

(2) In particular and without prejudice to the generality of the foregoing powers, such powers may include all or any of the following matters, namely;-


(a)
determination of the dividend payable;


(b)
determination of the quantum of withheld price and recommend patronage to be approved at general meeting;


(c)
admission of new Members;


(d)
Pursue and formulate the organisational policy, objectives, establish specific long-term and annual objectives, and approve corporate strategies and financial plans;


(e)
Appointment of a Chief Executive and such other officers of the Producer Company, as may be specified in the articles;


(f)
Exercise superintendence, direction and control over Chief Executive and other officers appointed by it;


(g)
Cause proper books of account to be maintained; prepare annual accounts to be placed before the annual general meeting with the auditor’s report and the replies on qualifications, if any, made by the auditors;


(h)
Acquisition or disposal of property of the Producer Company in its ordinary course of business;


(i)
Investment of the funds of the Producer Company in the ordinary course of its business;


(j)
Sanction any loan or advance, in connection with the business activities of the Producer Company to any Member, not being a director or his relative;


(k)
Take such other measures or do such other acts as may be required in the discharge of its functions or exercise of its powers.

(3) All the powers specified in sub-sections (1) and (2) shall be exercised by the Board, by means of resolution passed at its meeting on behalf of the Producer Company.

Explanation :- For the removal of doubts, it is hereby declared that a director or a group of directors, who do not constitute the Board, shall not exercise any of the powers exercisable by it.

5. Provisions in respect of officers and other employees of inter-State co-operative society.


(1)
Every officer or other employee of the inter-State co-operative society (except a director of the Board, Chairman or Managing Director) serving in its employment immediately before the transformation date shall, insofar as such officer or other employees is employed in connection with the inter-State co-operative society which has vested in the Producer Company by virtue of this Act, become, as from the transformation date, an officer or, as the case may be, other employee of the Producer Company.


(2)
He or she shall hold office or service therein by the same tenure, at the same remuneration, upon the same terms and conditions, with the same obligations and with the same rights and privileges as to leave, leave travel concession, welfare scheme, medical benefit scheme, insurance, provident fund, other funds, retirement, voluntary retirement, gratuity and other benefits as he/she would have held under the erstwhile inter-State co-operative society if its undertaking had not vested in the Producer Company and shall continue to do so as an officer or, as the case may be, other employee of the Producer Company.


(3)
Where an officer or other employee of the inter-State co-operative society opts not to be in employment or service of the Producer Company, such officer or other employee shall be deemed to have resigned.


(4)
Notwithstanding anything contained in the Industrial Disputes Act, 1947 (14 of 1947) or in any other law for the time being in force, the transfer of the services of any officer or other employee of the inter-State co-operative society to the Producer Company shall not entitle such officer or other employee to any compensation under this Act or under any other law for the time being in force and no such claim shall be entertained by any court, Tribunal or other authority.


(5)
The officers and other employees who have retired before the transformation date from the service of the inter-State co-operative society and are entitled to any benefits, rights or privileges, shall be entitled to receive the same benefits, rights or privileges from the Producer Company.


(6)
The trusts of the provident fund or the gratuity fund of the inter-State co-operative society and any other bodies created for the welfare of officers or employees shall continue to discharge functions in the Producer Company as was being done hitherto in the inter-State co-operative society and any tax exemption granted to the provident fund or the gratuity fund would continue to be applied to the Producer Company.


(7)
Notwithstanding anything contained in this Act or in any other law for the time being in force or in the regulations of the inter-State co-operative society, no director of the Board, Chairman, Managing Director or any other person entitled to manage the whole or substantial part of the business and affairs of the inter-State co-operative society shall be entitled to any compensation against the inter-State co-operative society or the Producer Company for the loss of office or for the premature termination of any contract of management entered into by him with the inter-State cooperative society.
Relevant rules under Section 229
1. (i) A Producer Company may, by a resolution passed at its general meeting decide to transfer its assets and liabilities, in whole or in part, to any other Producer Company, which agrees to such transfer by a resolution passed at its general meeting, for any of its objects, divide itself into two or more new Producer Companies, or amalgamate and form a new Producer Company; or merge one Producer Company (hereafter referred to as “merging company”) with another Producer Company (hereafter referred to as “merged company”).

(ii) Before passing a resolution under section 229, the Producer Company shall give notice thereof in writing together with a copy of the proposed resolution to all the Members and creditors who may give their consent.

(iii) Notice referred to in rule (ii) above shall be given 30 days in advance.

(iv) Save as otherwise provided by these rules, the notice required to be served on creditor or member may be served either personally by delivering a copy thereof to said person or by pre-paid registered post, or, by ordinary post under Certificate of Posting for acknowledgement due or through electronic media viz. e-mail to the last known address.

(v) Where any member or creditor has to be served at an address outside India, the notice or other process to be served on him shall, be sent to such address by pre-paid air mail registered post for acknowledgement or in electronic mode.

(vi) Notwithstanding anything contained in the articles or in any contract to the contrary, any Member, or any creditor not consenting to the resolution shall, during the period of one month of the date of service of the notice on him, have the option,—


(a)
in the case of any such Member, to transfer his shares with the approval of the Board to any active Member thereby ceasing to continue as a Member of that company; or


(b)
in the case of a creditor, to withdraw his deposit or loan or advance, as the case may be.

(vii) Any Member or creditor, who does not exercise his option within the period specified in sub-rule (6), shall be deemed to have consented to the resolution.

(viii) The resolution referred to in this section shall provide for—


(a)
the regulation of conduct of the Producer Company’s affairs in the future;


(b)
the purchase of shares or interest of any Members of the Producer Company by other Members or by the Producer Company;


(c)
in the case of purchase of shares of one Producer Company by another Producer Company, the consequent reduction of its share capital;


(d)
termination, setting aside or modification of any agreement, howsoever arrived between the company on the one hand and the directors, secretaries and managers on the other hand, apart from such terms and conditions as may, in the opinion of the majority of shareholders, be just and equitable in the circumstances of the case;


(e)
termination, setting aside or modification of any agreement between the Producer Company and any person not referred to in clause (d):



Provided that no such agreement shall be terminated, set aside or modified except after giving due notice to the party concerned:



Provided further that no such agreement shall be modified except after obtaining the consent of the party concerned;


(f)
the setting aside of any transfer, delivery of goods, payment, execution or other act relating to property, made or done by or against the Producer Company within three months before the date of passing of the resolution, which would if made or done against any individual, be deemed in his insolvency to be a fraudulent preference;


(g)
the transfer to the merged company of the whole or any part of the undertaking, property or liability of the Producer Company;


(h)
the allotment or appropriation by the merged company of any shares, debentures, policies, or other like interests in the merged company;


(i)
the continuation by or against the merged company of any legal proceedings pending by or against any Producer Company;


(j)
the dissolution, without winding-up, of any Producer Company;


(k)
the provision to be made for the Members or creditors who make dissent;


(l)
the taxes, if any, to be paid by the Producer Company;


(m)
such incidental, consequential and supplemental matters as are necessary to secure that the division, amalgamation or merger shall be fully and effectively carried out.

(ix) When a resolution passed by a Producer Company under this section takes effect, the resolution shall be a sufficient conveyance to vest the assets and liabilities in the transferee.

(x) The Producer Company shall make arrangements for meeting in full or otherwise satisfying all claims of the members and the creditors who exercise the option, within the period specified in sub-rule (6), not to continue as the member or creditor, as the case may be.

Draft Rules under Chapter XXI [Sections 234 to 243] of Draft Companies Bill : Companies Incorporated outside India

Relevant rules under Section 236
Documents, etc. to be delivered to ROC by Foreign Companies carrying on business in India

1. (i) Foreign companies which, after the commencement of this Act, establish a place of business within India shall, within [thirty days] of the establishment of the place of business, deliver to the Registrar for registration—


(a)
a certified copy of the charter, statutes, or memorandum and articles, of the company or other instrument constituting or defining the constitution of the company; and if the instrument is not in the English language, a certified translation thereof;


(b)
the full address or the registered or principal office of the company;


(c)
a list of the directors and secretary of the company, containing the particulars mentioned in sub-section (2);


(d)
the name and address or the names and addresses of some one or more persons resident in India, authorised to accept on behalf of the company service of process and any notices or other documents required to be served on the company; and


(e)
the full address of the office of the company in India which is to be deemed its principal place of business in India.

(ii) The list referred to in clause (c) of sub-section (1) shall contain the following particulars, that is to say:-


(b)
with respect to each director,-


(i)
in the case of an individual, his present name and surname in full, any former name or names and surname or surnames in full, his usual residential address, his nationality, and if that nationality is not the nationality of origin, his nationality of origin, and his business occupation, if any, or if he has no business occupation but holds any other directorship or directorships, particulars of that directorship or of some one of those directorships; and


(ii)
in the case of a body corporate, its corporate name and registered or principal office; and the full name, address, nationality, and nationality of origin, if different from that nationality of each of its directors;


(c)
with respect to the secretary, or where there are joint secretaries, with respect to each of them-


(i)
in the case of an individual, his present name and surname, any former name or names and surname or surnames, and his usual residential address’ and


(ii)
in the case of a body corporate, its corporate name and registered or principal office:

Return to be delivered by a foreign company where documents etc. altered
2. If any alteration is made or occurs in—


(a)
the charter, statutes, or memorandum and articles of a foreign company or other instrument constituting or defining the constitution of a foreign company; or


(b)
the registered or principal office of a foreign company; or


(c)
the directors or secretary of a foreign company; or


(d)
the name or address of any of the persons authorised to accept service on behalf of a foreign company ; or


(e)
the principal place of business of the company in India; the company shall, deliver to the Registrar for registration a return containing the prescribed particulars of the alteration in clauses (a) to (c). on or before the 31st January, of the year, following the year in which the alteration was made or occurred and a return within one month form the date of alteration in the particulars referred to in clauses (d) and (e) above

Draft Rules under Chapter XXII [Sections 244 to 250] of Draft Companies Bill : Registration Offices, other Offices and Fees

Relevant rules under Section 244(1)
Registration Offices
For the purposes of registration of companies under this Act, there shall be offices at such places as decided by the Central Government under sub-section (1) of section 244 of the Act. These offices function as registry of records relating to the companies registered with them, which are available for inspection by members of public on payment of prescribed fee. The Central Government exercises control over these offices through the respective Regional Directors.

Relevant rules under Section 245
Inspection of production evidence of documents kept by Registrar and admissibility of microfilms as evidence

The fee prescribed for inspection of documents and certified copies

The fee payable in pursuance of the following provisions of the Act is -


(i)
Clause (a) of sub-section (1) of section 245 - Rs. 50 upto 2 hours or part thereof w.e.f. 1-5-2000 and Rs. 30 for every hour exceeding first two hours or part thereof.


(ii)
Clause (b) of sub-section (1) of section 245 -


(a)
for copy of Certificate of Incorporation - Rs. 50 w.e.f. 1-5-2000.


(b)
for copy or extracts of other documents including hard copy for such documents of computer readable media - Rs. 25 per page of the document w.e.f 1-8-2000.

The above inspection fee as clause (i) is in respect of each person and each company.

Meaning of Electronic form for the purposes of Section 246(1)(a)

‘Electronic form’ with reference to information means any information generated, sent, received or stored in media, magnetic, optical, computer memory, microfilm, computer generated microfiche or similar device.

‘Information’ includes data, text, images, sound voice, codes, computer programmes, software and data bases or microfilm or computer generated microfiche.

Draft Rules under Chapter XXIII [Sections 251 to 256] of Draft Companies Bill : Information from Companies and Special types of Companies

Relevant rules under Sections 251 to 256
Power of Central Government to direct companies to furnish information or statistics

The manner of ordering an enquiry by the Central Government shall be in the following ways :


(a)
Every order under sub-section (1) of section 251 addressed to the companies generally or to any class of companies shall be published in the official gazette.


(b)
The date of publication of the order in the Official Gazette shall be deemed to be the date on which the demand for information or statistics is made on such companies or class of companies, as may be.


(c)
Every order under sub-section (1) addressed to an individual company shall be served on it in the manner laid down in section 15 of the Act.


(d)
The officers in the capacity of Director, Joint Director, Deputy Director, Assistant Director shall be appointed by the Central Government and such enquiry officers shall have the same powers and duties as delegated under section 89(5) of the Act.

Application of sections 56 to 58 to Government companies

The appointment of auditor of a Government company shall fulfil the criteria laid down by the Comptroller & Auditor General of India.

While making appointment of an auditor, the Comptroller & Auditor General of India exercise the following powers :


(a)
to direct the manner in which the company’s accounts shall be audited by the auditor appointed in pursuance of and to give such audit instructions in regard to any matter relating to the performance of its functions as such;


(b)
to conduct a supplementary or test audit of the company’s accounts by such person or persons as he may authorize in his behalf and for the purposes of such audit, to require information or additional information to be furnished to any person or persons so authorized on such matters, by such person or persons and in such form as the Comptroller & Auditor General may, by general or special order, direct.

The aforesaid auditor shall submit a copy of his report to the Comptroller & Auditor General of India who shall have the right to comment upon, or supplement, the audit report, in such a manner as he may think fit.

Any such comments upon or supplement, to the audit report shall be placed before the Annual General Meeting of the company at the same time and in the manner as the audit report.

Draft Rules under Chapter XXV [Sections 268 to 289] of Draft Companies Bill : Miscellaneous provisions

Relevant rules under Section 268

(1)
The Advisory Committee may consist of members not exceeding ten, as the Central Government deems fit, to be appointed by the Government, by notification in the Official Gazette.


(2)
The members of the advisory committee may hold office for such period as may decided by Central Government.

Relevant rules under Section 274(3)
(1) Any aggrieved person who is dissatisfied with the objection raised by the Tribunal may within thirty days of the receipt of the objection, prefer an appeal to the Appellate Tribunal.

(2) The appeal should be accompanied by a copy of the order/objection with copies of all other documents relied upon by the appellant. Further, seven copies of the memorandum of appeal and other documents relied upon should also be filed with the Appellate Tribunal.

(3) The memorandum of appeal shall set forth concisely under distinct heads, the grounds of objections to the order appealed from, without any arguments or narrative and such grounds shall be consecutively numbered.

(4) The Memorandum of appeal should be filed along with the fee prescribed under NCLT Rules, 2005.
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