New Clauses in Companies Bill, 2008
Definitions:
“Associate company”, in relation to another company, means a company in which that other company has a significant influence, but which is not a subsidiary company of the company having such influence or of any other company.
Explanation.—For the purposes of this clause, “significant influence” means control of at the least twenty-six per cent. of total voting power, or of business decisions under an agreement. (Clause 2(f))
“Chief Executive Officer” means an officer of a company, who has been designated as such by it;( Clause 2(r))

“Chief Financial Officer” means a person appointed as the Chief Financial Officer of a company Clause 2(s)
 “Deemed director” means a person under whose advice, instructions or directions, the Board of Directors is accustomed to act, but does not include a person who has been engaged by the company to advise it in a professional capacity; clause 2(ze)

 “Employees’ stock option” means the option given to the directors, officers or employees of a company or of its holding company or subsidiary company or companies, if any, which gives such directors, officers or employees, the benefit or right to purchase, or subscribe for, the shares of the company at a future date at a predetermined price;  Clause 2(zm)
“Global Depository Receipt (GDR)” means any instrument in the form of a depository receipt, by whatever name called, created by a foreign depository outside India and authorised by a company making an issue of such depository receipts; Clause 2(zf)
“Independent director” means an independent director as defined under sub-section (5) of section 132 Clause 2(zw)
 “Key managerial personnel”, in relation to a company, means —
(i) the Managing Director, the Chief Executive Officer or the Manager and where there is no Managing Director or Manager, a whole-time director or directors;

(ii) the Company Secretary; and

(iii) the Chief Financial Officer; Clause 2(zza)
 “Listed company” means a company which has any of its securities listed on any recognised stock exchange; Clause 2 (zzb)
“Member”, in relation to a company, means—

(i) any subscriber to the memorandum of the company and whose name is entered in the register of members of the company;

(ii) every other person who agrees in writing to become a member of the company by virtue of his holding equity or preference shares in the company and whose name is entered in the register of members of the company;

(iii) every person holding equity or preference shares of the company and whose name is entered as a beneficial owner in the records of a depository;  Clause (zze)
“One Person Company” means a company which has only one person as a member; Clause 2 (zzk)
“Small company” means a company, other than a public company,—

(i) whose paid-up share capital does not exceed such amount as may be prescribed and the prescribed amount shall not be more than five crore rupees;

or

(ii) whose turnover as per its last profit and loss account does not exceed such amount as may be prescribed and the prescribed amount shall not be more than twenty crore rupees:

Provided that nothing in this clause shall apply to —

(A) a holding company or a subsidiary company;

(B) a company registered under section 4; or

(C) a company or body corporate governed by any special Act; Clause 2(zzzg)
Other Clauses
17. Re-registration of companies already registered  

(1) A company of any class registered under this Act may re-register itself as a company of the same class or other class under this Act by alteration of memorandum and articles of the company in accordance with the provisions of this Chapter.

(2) Where the registration is required to be done under this section, the Registrar shall on an application made by the company, after satisfying himself that the provisions of this Chapter applicable for registration of companies have been complied with, close the former registration of the company and after registering the documents referred to in subsection (1) register, issue a Certification of Incorporation in the same manner as its first registration.

(3) The registration of a company under this section shall not affect any debts, liabilities, obligations or contracts incurred or entered into, by or on behalf of the company before the re-registration and those debts, liabilities, obligations and contracts may be enforced in the manner as if such registration had not been done.

47. Prohibition on issue of Shares at discount

 (1) Except as provided in section 48, a company shall not issue shares at a discount.

(2) Any share issued by a company at a discounted price shall be void.

(3) Where a company contravenes the provisions of this section, the company shall be punishable with fine which shall not be less than one lakh rupees but which may extend to five lakh rupees and every officer who is in default shall be punishable with imprisonment for a term which may extend to six months or with fine which shall not be less than one lakh rupees but which may extend to five lakh rupees, or with both. 

(According to Section 79 of Companies Act, 1956 a Company issue shares at discount)
82. Annual return

(1) Every company shall prepare a return (hereinafter referred to as the annual return) in the prescribed form containing the particulars as they stood on the close of the financial year regarding—

(a) its registered office, principal business activities, particulars of its holding, subsidiary and associate companies;

(b) its shares, debentures and other securities and shareholding pattern;

(c) its indebtedness;

(d) its members and debenture holders along with changes therein since the close of the last financial year;

 (e) its promoters, directors, key managerial personnel along with changes therein since the close of the last financial year;

(f) meetings of members or a class thereof, Board and its various committees

along with attendance details;

(g) remuneration of directors and key managerial personnel;

(h) penalties imposed on the company, its directors or officers and details of compounding of offences;

(i) matters related to certification of compliances, disclosures; and

(j) such other matters as may be prescribed,

and signed both by a director and the Company Secretary, or where there is no Company Secretary, by a Company Secretary in whole-time practice:

Provided that the annual return, filed by a company having such paid-up capital and turnover as may be prescribed, or a company whose shares are listed on a recognised stock exchange, shall also be signed by a Company Secretary in whole-time practice certifying that the annual return states the facts correctly and adequately and that the company has complied with all the provisions of this Act, in the prescribed form:

Provided further that in relation to a One Person Company and small company, the annual return shall be signed by the Company Secretary, or where there is no Company Secretary, by one director of the company.

(2) An extract of the annual return in such form as may be prescribed shall form part of  the Board’s Report.

(3) Every company shall, within thirty days (According to section 159 of the Companies Act, 1956 sixty days) from the date on which the annual general meeting is held or where no annual general meeting is held in any year within thirty days from the date on which the annual general meeting should have been held together with the statement specifying the reasons for not holding the annual general meeting, file with the Registrar a copy of the annual return with such fee as may be prescribed, or with such additional fee as may be prescribed, within the time as specified, under section 364.
(4) If a company fails to file its annual return under sub-section (3) before the expiry of the period specified under section 364 with additional fee, the company shall be punishable with fine which shall not be less than fifty thousand rupees but which may extend to five lakhs rupees and every officer of the company who is in default shall be punishable with imprisonment for six months or with fine which shall not be less than fifty thousand rupees but which may extend to five lakh rupees, or with both.
(5) Where a Company Secretary in whole-time practice certifies the annual return otherwise than in conformity with the requirements of this section or the rules made thereunder, such Company Secretary shall be punishable with fine which shall not be less than fifty thousand rupees but which may extend to five lakh rupees
*(In Companies Act, 1956, there are no provision for that)
132 (5) (6). Independent Director
 “Independent director”, in relation to a company, means a non-executive director

of the company, other than a nominee director,—

(a) who, in the opinion of the Board, is a person of integrity and possesses

relevant expertise and experience;

(b) who, neither himself nor any of his relatives—

(i) has or had any pecuniary relationship or transaction with the company, its holding, subsidiary or associate company, or its promoters, or directors amounting to ten per cent. or more of its gross turnover or total income during the two immediately preceding financial years or during the current financial year;

(ii) holds or has held any senior management position, position of a key managerial personnel or is or had been employee of the company in any of the three financial years immediately preceding the financial year in which he is proposed to be appointed;

(iii) is or has been an employee or a partner, in any of the three financial years immediately preceding the financial year in which he is proposed to be appointed, of—

(
A) a firm of auditors or company secretaries in practice or cost auditors of the company or its holding, subsidiary or associate company;

Or
(B) any legal or a consulting firm that has or had any transaction with the company, its holding, subsidiary or associate company amounting to ten per cent. or more of the gross turnover of such firm;

(iv) holds together with his relatives two per cent. or more of the total voting power of the company; or

(v) is a Chief Executive or director, by whatever name called, of any nonprofit organisation that receives twenty-five per cent. or more of its income from the company, any of its promoters, directors or its holding, subsidiary or associate company or that holds two per cent. or more of the total voting power of the company; or

(c) who possesses such other qualifications as may be prescribed.

Explanation.—For the purposes of this section, “nominee director” means a director nominated by any institution in pursuance of the provisions of any law for the time being in force, or of any agreement, or appointed by any Government, to represent its shareholding.

(6) An independent director shall not be entitled to any remuneration, other than sitting fee, reimbursement of expenses for participation in the Board and other meetings and profit-related commission and stock options as may be approved by the members.
147. Duties of directors 
(1) Subject to the provisions of this Act, a director of a company shall act in accordance with the company’s articles.

(2) A director of a company shall act in good faith in order to promote the objects of the company for the benefit of its members as a whole, and in the best interest of the company.

(3) A director of a company shall exercise his duties with due and reasonable care, skill and diligence
.

(4) A director of a company shall not involve in a situation in which he may have a

direct or indirect interest that conflicts, or possibly may conflict, with the interest of the

company.

(5) A director of a company shall not achieve or attempt to achieve any undue gain or

advantage either to himself or to his relatives, partners, or associates.

(6)A director of a company shall not assign his office and any assignment so made shall be void.

(7)Any director who contravenes the provisions of this section shall be punishable with fine which shall not be less than one lakh rupees but which may extend to five lakh rupees:

Provided that if he is found guilty of making any undue gain either to himself or to his relatives, partners or associates he shall also be liable to pay an amount equal to that gain to the company.

149. Resignation of Director
 (1) A director may resign from his office by giving a notice in writing to the company and the Board shall on receipt of such notice take note of the same and intimate the Registrar in such manner and in such form as may be prescribed and shall also place the fact of such resignation in the subsequent general meeting held by the company:

Provided that a director may also forward a copy of his resignation to the Registrar in the manner as may be prescribed.

(2) The resignation of a director shall take effect from the date on which the notice is received by the company or the date, if any, specified by the director in the notice, whichever is later.

(3) Where as a result of any vacancy in the Board, the number of directors is reduced below the quorum fixed for a meeting of the Board, the continuing director or director(s) shall be deemed to constitute the quorum.

(4)Where all the directors of a company resign from their offices, or vacate their offices under section 148, the promoter or, in his absence, the Central Government shall appoint the required number of directors who shall hold office till the directors are appointed by the company in general meeting.

154. Meetings Board

 (1) Every company shall hold the first meeting of the Board of Directors within thirty days of the date of its incorporation and thereafter hold a minimum number of four meetings of its Board of Directors every year in such a manner that not more than 120 days shall intervene between two consecutive meetings of the Board:

Provided that the Central Government may, by notification, direct that the provisions of this sub-section shall not apply in relation to any class or description of companies or shall apply subject to such exceptions, modifications or conditions as may be specified in the notification.

(2)The participation of directors in a meeting of the Board may be either in person or through video conferencing or such other electronic means, as may be prescribed, which are capable of recording and recognising the participation of the directors and of recording and storing the proceedings of such meetings:

Provided that the Central Government may, by notification, specify such matters which shall not be dealt with in a meeting through video conferencing or other electronic means.

(3)A meeting of the Board shall be called by giving not less than seven days’ notice in writing or by electronic means to every director at his address registered with the company:
Provided that a meeting of the Board may be called at shorter notice to transact urgent business subject to the condition that at least one independent director, if any, shall be present at the meeting:
Provided further that in case of absence of independent directors from such a meeting of the Board, decisions taken at such a meeting shall be circulated to all the directors and will be final only on ratification thereof by at least one independent director.
(4) Every officer of the company whose duty is to give notice under this section and who fails to do so shall be liable to a penalty of twenty-five thousand rupees.
155. Quorum for meeting of the Board

 (1) The quorum for a meeting of the Board of Directors of a company shall be one-third of its total strength or two directors, whichever is higher, and the participation of the directors by video conferencing or by other electronic means shall also be counted for the purposes of quorum under this sub-section.
(2)Where at any time, the number of interested directors exceeds, or is equal to, two thirds of the total strength of the Board of Directors, the number of directors who are not interested directors and present at the meeting, being not less than two, shall be the quorum during such time.

Explanation.—For the purposes of this sub-section, “interested director” means a director within the meaning of sub-section (2) of section 162.
(3)Where a meeting of the Board could not be held for want of quorum, then, unless the articles otherwise provide, the meeting shall automatically stand adjourned to the same day at the same time and place in the next week or if that day is a public holiday, till the next succeeding day, which is not a public holiday, at the same time and place.

Explanation.—For the purposes of this section,—

(i) any fraction of a number shall be rounded off as one;

(ii) “total strength” shall not include directors whose places are vacant.
158. Committees of Board 
(1) The Board of Directors of every listed company and such other class or description of companies, as may be prescribed, shall constitute an Audit Committee and a Remuneration Committee of the Board.

(2)The Audit Committee shall consist of a minimum of three directors with independent directors forming a majority and at least one director having knowledge of financial management, audit or accounts.

(3) The Chairman of an Audit Committee shall be an independent director.

(4) Every Audit Committee of a company existing immediately before the commencement of this Act shall, within one year of such commencement, be reconstituted in accordance with sub-sections (2) and (3).

(5)Every Audit Committee shall act in accordance with the terms of reference specified in writing by the Board which shall include, among other things, the recommendation for appointment of auditors of the company, examination of the financial statements and the auditors’ report thereon, transactions of the company with related parties, valuation of undertakings or assets of the company, wherever it is necessary, evaluation of internal financial controls and related matters.

(6)The Audit Committee may call for the comments of the auditors about internal control systems, the scope of audit, including the observations of the auditors and review financial statements before their submission to the Board.
(7)The Audit Committee shall have authority to investigate into any matter in relation to the items specified in sub-section (5) or referred to it by the Board and for this purpose shall have power to obtain professional advice from external sources and have full access

to information contained in the records of the company.

(8)The auditors of a company and the key managerial personnel shall have a right to attend the meetings of the Audit Committee when it considers the auditor’s report but shall not have the right to vote.

(9)The Board’s report under sub-section (3) of section 120 shall disclose the composition of an Audit Committee and where the Board had not accepted any recommendation of the Audit Committee, the same shall be disclosed in such report along with the reasons therefor.

(10) The Remuneration Committee shall consist of non-executive directors as may be appointed by the Board out of which at least one shall be an independent director.

(11) The Remuneration Committee shall determine the company’s policies relating to the remuneration of the directors, including the remuneration and other perquisites of the directors, key managerial personnel and such other employees as may be decided by the Board
 (12) The Board of Directors of a company having a combined membership of the shareholders, debenture holders and other security holders of more than one thousand at any time during a financial year shall constitute a Stakeholders Relationship Committee consisting of a chairman who shall be a non-executive director and such other members of the Board as may be decided by the Board.
(13) Stakeholders Relationship Committee shall consider and resolve the grievances of stakeholders.
(14) The chairman of each of the committees constituted under this section or, in his absence, any other member of the Committee authorised by him shall attend the general meetings of the company.

(15) In case of any contravention of the provisions of this section, the company shall be punishable with fine which shall not be less than one lakh rupees but which may extend to five lakh rupees and every officer of the company who is in default shall be punishable with imprisonment for a term which may extend to one year or with fine which shall not be less than twenty-five thousand rupees but which may extend to one lakh rupees, or with both.

166. Related Party Transactions

 (1) Except with the consent of the Board of Directors of a public company accorded by a resolution passed at a meeting of the Board and subject to such conditions as may be prescribed no such company shall enter into any contract or arrangement with a related 0.party with respect to—

(a) sale, purchase or supply of any goods or materials;

 (b) selling or otherwise disposing of, or buying, property of any kind;

(c) leasing of property of any kind;

(d) availing or rendering of any services;

(e) appointment of any agents for purchase or sale of goods, materials, services or property;

(f) appointment to any office or place of profit in the company or its subsidiary company; and

(g) underwriting the subscription of any securities or derivatives thereof, of the company:

Provided that no contract or arrangement, in the case of a company having a paid-up share capital of not less than such amount, or transactions not exceeding such sums, as may be prescribed, shall be entered into except with the prior approval of the company by a special resolution:
Provided further that nothing in this sub-section shall apply to any transactions entered into by the company in its ordinary course of business other than transactions which are not on an arm’s length basis.
Explanation.—For the purposes of this sub-section, arm’s length transaction means a transaction between two related parties that is conducted on terms as if they were unrelated, so that there is no question of a conflict of interest.
(2) Every contract or arrangement entered into under sub-section (1) shall be referred to in the report of the directors to the shareholders along with the justification for entering into such contract or arrangement.

(3)Where any contract or arrangement is entered into by a director or any other employee, without obtaining the consent of the Board or approval by a special resolution in the general meeting under sub-section (1) and if it is not ratified by the Board or, as the case may be, by the shareholders at a meeting within three months from the date on which such contract or arrangement was entered into, such contract or arrangement shall be voidable at the option of the Board and if the contract or arrangement is with a related party to any director, or is authorised by any other director, the directors concerned shall indemnify the company against any loss incurred by it.
(4)Without prejudice to anything contained in sub-section (3), it shall be open to the company to proceed against a director or other employee who had authorised for entering into such contract or arrangement in contravention of the provisions of this section for recovery of any loss or damage sustained by it as a result of such contract or arrangement.
(5) Any director or other employee of a public company, who had authorised the contract or arrangement in violation of the provisions of this section shall,—

(i) in case of public company whose shares are not listed in any stock exchange, be punishable with fine which shall not be less than twenty- five thousand rupees but which may extend to five lakh rupees; and
(ii) in case of listed public company, be punishable with imprisonment for a term which may extend to one year or with fine which shall not be less than twenty-five thousand rupees but which may extend to five lakh rupees, or with both.

Explanation.— For the purposes of this section, “office or place of profit” means any office or place —

(a) in case the office or place is held by a director, if the director holding it obtains from the company anything by way of remuneration over and above the remuneration to which he is entitled as such director, whether as salary, fee, commission, perquisites, the right to occupy any rent-free premises as a place of residence, or otherwise;
(b) in case the office or place is held by an individual other than a director or by any firm, private company or other body corporate, if the individual, firm, private company or body corporate holding it obtains from the company anything by way of remuneration, whether as salary, fee, commission, perquisites, the right to occupy any rent-free premises as a place of residence, or otherwise.

171. Contracts by One Person Companies 
(1) Where a One Person Company limited by shares or by guarantee enters into a contract with the sole member of the company who is also director of the company, the company shall, unless the contract is in writing, ensure that the terms of the contract or offer are contained in a memorandum or are recorded in the minutes of the first meeting of the Board of Directors of the company held next after the entering into the contract:
Provided that nothing in this sub-section shall apply to contracts entered into by the company in the ordinary course of its business.
(2) The company shall inform the Registrar about every contract entered into by the company and recorded in the minutes of the meeting of its Board of Directors under subsection (1) within fifteen days of the date of approval by the Board of Directors with such fee as may be prescribed, or with such additional fee as may be prescribed within the time

specified, under section 364.

(3) Where the company fails to inform the Registrar under sub-section (2) before the expiry of the period specified under section 364 with additional fee, the company shall be punishable with fine which shall not be less than twenty-five thousand rupees but which may extend to one lakh rupees and every officer who is in default shall be punishable with imprisonment for a term which may extend to six months or with fine which shall not be less than twenty-five thousand rupees but which may extend to one lakh rupees, or with both.
172. Prohibition on forward dealings in securities of company by Key Managerial Personnel 

 (1) No director of a company or any of its key managerial personnel shall buy —

(a) a right to call for delivery at a specified price and within a specified time, of a specified number of relevant shares or a specified amount of relevant debentures,
(b) a right to make delivery at a specified price and within a specified time, of a specified number of relevant shares or a specified amount of relevant debentures, or

(c) a right, as he may elect, to call for delivery at a specified price and within a specified time, or to make delivery at a specified price and within a specified time, of a specified number of relevant shares or a specified amount of relevant debentures.
(2) Where a director or any key managerial personnel contravenes the provisions of sub-section (1), he shall be punishable with imprisonment for a term which may extend to two years or with fine which shall not be less than twenty-five thousand rupees but which may extend to one lakh rupees, or with both.
(3) Where a director or other key managerial personnel acquires any securities in contravention of sub-section (1), he shall, without prejudice to any punishment which may be imposed under sub-section (2), be liable to surrender the same to the company and the company shall not register the securities so acquired in his name in the register, and if they are in dematerialised form, it shall inform the depository not to record such acquisition.

Explanation.—For the purposes of this section, relevant shares and relevant debentures mean shares and debentures of the company in which the concerned person is a whole-time director or other key managerial person or shares and debentures of its holding and subsidiary companies.
175. Remuneration of managerial personnel  

 (1)  A managing or whole-time director or a manager of a company may be paid remuneration either by way of a monthly payment or at a specified percentage of the net profits of the company, computed in the manner prescribed, or partly by monthly payment and partly by the percentage of net profits.

(2) Where any insurance is taken by a company on behalf of its managing director, whole-time director, manager, Chief Executive Officer, Chief Financial Officer or Company Secretary for indemnifying any of them against any liability in respect of any negligence, default, misfeasance, breach of duty or breach of trust for which they may be guilty in relation to the company, the premium paid on such insurance shall not be treated as part of the remuneration payable to any such personnel.

(3) Any director who is in receipt of any commission from the company and who is a managing or whole-time director of the company shall not be disqualified from receiving any remuneration or commission from any holding company or subsidiary company of such company subject to its disclosure by the company in the Board’s report.

(4) Every person who contravenes the provisions of this section shall be punishable with fine which shall not be less than one lakh rupees but which may extend to five lakh rupees.

178. Appointment of Key Managerial Personnel 

 (1) Every company belonging to such class or description of companies as may be prescribed shall have whole-time key managerial personnel.
(2)Every whole-time key managerial personnel of a company shall be appointed by means of a resolution of the Board containing the terms and conditions of the appointment including the remuneration.

(3) A whole-time key managerial personnel shall not hold office in more than one company at the same time:
Provided that nothing contained in this sub-section shall disentitle a key managerial personnel from being a director of any company with the permission of the company.

(4) If the office of any key managerial personnel is vacated, the resulting vacancy shall be filled up by the Board at a meeting of the Board within a period of six months from the date of such vacancy.
(5) Where a company fails to comply with any of the provisions of this section, it shall be liable to a penalty of one lakh rupees and every director and key managerial personnel who is in default shall be liable to a penalty of twenty-five thousand rupees, for each such  default.
414. Dormant Company 
(1) Where a company is formed and registered under this Act for a future project or to hold an asset or intellectual property and has no significant accounting transaction, such a company or an inactive company may make an application to the Registrar in such manner as may be prescribed for obtaining the status of a dormant company.
Explanation.— For the purposes of this section,—

(i) “inactive company” means a company which has not been carrying on any business or operation, or has not made any significant accounting transaction during the last two financial years, or has not filed financial statements and annual returns during the last two financial years;

(ii) “significant accounting transaction” shall not include payment of fees by a company to the Registrar, payments made by it to fulfil the requirements of this Act or any other law and payments for maintenance of its office and records.

(2) The Registrar on consideration of the application allow the status of a dormant company to the applicant and issue a certificate in such form as may be prescribed to that effect.

(3) The Registrar shall maintain a register of dormant companies in such form as may be prescribed.

(4) In case of a company which has not filed financial statements or annual returns for two financial years consecutively, the Registrar shall issue a notice to that company and enter the name of such company in the register maintained for dormant companies.

(5) A dormant company shall have such minimum number of directors, file such documents and pay such annual fee as may be prescribed to the Registrar to retain its dormant status in the register and may become an active company on an application made in this behalf accompanied by such documents and fee as may be prescribed.

(6) The Registrar shall strike off the name of a dormant company from the register of dormant companies, which has failed to comply with the requirements of this section.
Miscellaneous Provisions
· Registration process has been faster and compatible with e-governance.

· The memorandum of a company shall be in such form as may be prescribed [clause 5(6)].

· For the first time, provision for entrenchment has been proposed in the Bill [clause 6(3)].

· Every company shall have at least one director resident in India [clause 132(2)].

· No limit has been prescribed on payment of sitting fees to the directors. Accordingly, a director who is neither a whole-time director nor a managing director may be paid remuneration in the form of fee for attending meetings of the Board or Committees thereof and as profit related commission with the prior approval of members by special resolution. [clause 176].
· If a person other than retiring director stands for directorship but fails to get appointed, he shall be refunded the sum deposited by him, if he gets more than  twenty five per cent of total votes cast [clause 141(1)].


General Meetings

· To encourage wider participation of shareholders at General Meetings, the members have been permitted to exercise their vote at meetings by electronic means [clause 97].

· Every listed company shall prepare a Report on each Annual General Meeting including confirmation to the effect that the meeting was convened, held and conducted as per the provisions of the Act and the Rules made thereunder.  The report shall be prepared in the manner to be prescribed.  A copy of the report shall be filed with the Registrar within 30 days of the conclusion of the AGM with such fee as may be prescribed. Non-filing of the report has been made a punishable offence. [clause 109].

· One person companies have been given the option to dispense with the requirement of holding an AGM. [clause 85(1)].

· For the first time, the concept of Secretarial Standards has been introduced. Every company is required to observe such Secretarial Standards as may be prescribed with respect to General and Board Meetings. [Clause 107 (10)]
Investor Protection Measures

· Issue and transfer of securities and non-payment of dividend by listed companies, has to be administered by SEBI by making regulations.(Clause 22)

· An act of fraudulent inducement of persons to invest money is punishable with imprisonment for a term which may extend to three years and with fine which shall not be less than one lakh rupees, but which may extend to fifty lakh rupees.(Clause 31)

· A suit may be filed  by a person who is affected by any misleading statement or the inclusion or omission of any matter in the Prospectus or who has invested money by fraudulent inducement. (Clause 32).

· A company may accept deposits subject to fulfillment of the following conditions (Clause 66) :

i. passing of resolution in a general meeting.

ii. issue of circular to members including therein a statement showing the financial position of the company, the credit ratings obtained, the total number of depositors and the amount due towards deposits in respect of any previous deposits accepted by the company and such other particulars in such form and in such manner as may be prescribed.

iii. filing a copy of the circular along with such statement with the registrar within 30 days before the date of issue of the circular.

iv. Providing deposit insurance.

v. Certification by the company that it has not defaulted in the repayment of deposits.

vi. Provision of security in respect of deposit and interest and creation of charge on company’s properties and assets.

vii. An amount of not less than 15% of the deposits maturing during a financial year shall be deposited in deposit repayment reserve account.

· The penalty for failure to repay deposit has been made extremely stringent.  Now the default is punishable with fine which shall not be less than one crore rupees but which may extend to ten crore rupees. And every officer of the company who is in default, shall be punishable with imprisonment which may extend to seven years or with fine which shall not be less than 25 lakhs rupees, but which may extend to two crore rupees, or with both (Clause 68). 

· Stringent punishment is proposed for failure to distribute dividend within thirty days of its declaration. (Clause 115) 

Share capital and debentures

· Equity share capital has now been defined as:

· Equity share capital, with reference to any company limited by shares, means that part of the issued share capital of the company which has no limits for participation, either with respect to dividend or with respect to capital, in distribution of profits or otherwise. [clause 37(2)].

· The existing Section 85 of the Companies Act, 1956 defines Equity share capital as share capital which is not preference share capital.

· If a company with intent to defraud, issues a duplicate certificate of shares, the company shall be punishable with fine which shall not be less than five times the face value of the shares involved in the issue of the duplicate certificate but which may extend to ten times the face value of such shares. Stringent penalties have also been imposed for defaulting officers of the company. [clause 40(5)]

· Where any depository has transferred shares with an intention to defraud a person, it shall be punishable with fine which shall not be less than rupees three lakh but which may extend to rupees twenty five lakh.[clause40(6)]

· Security Premium Account may also be applied for the purchase of its own shares or other securities. [Clause 46(2)(e)]

· A company can not issue share at a discount except in case of sweat equity shares.  Any share issued by a company at a discounted price shall be void. [Clause(47)]
· A company limited by shares can not issue any preference shares which are irredeemable. However, a company limited by shares may, if so authorised by its articles, can issue preference shares which are liable to be redeemed within a period not exceeding twenty years from the date of their issue. This period of twenty years may, however, be excluded in case of such infrastructural projects as may be prescribed. [Clause 49].

· Every company shall deliver Debenture Certificate issued by the company within six months of allotment. [Clause 50(4)(d)].

· The Tribunal on receiving an application for reduction of share capital, shall give notice to the Central Government and to the SEBI and consider the representations received in this behalf. (Clause 59)

Inspection, enquiry and investigation

· A new clause has been added to provide that where in connection with enquiry or investigation into the affairs of the company or reference by the Central Government, or on complaint by any person that the transfer or disposal of funds, properties or assets is likely to take place which is prejudicial to the interest of the company, then the Tribunal may order for the freezing of such transfer, removal or disposal of assets for a period of three years. [clause 191]

· Another new clause added to the Bill seeks to provide that no suit or proceedings shall lie in any court or Tribunal or authority in respect of any action initiated by the Central Government in respect of an investigation, etc. till such investigation report is submitted [clause 194].

· Another new clause seeks to provide that the provisions of inspection or investigation applicable to Indian companies shall also apply mutatis-mutandis to inspection or investigation of foreign companies. (clause 199).

Class action suits

· A provision has been made for class action suits. It is provided that any one or more members or one or more creditors may file an application before the Tribunal on behalf of the members and creditors, if they are of the opinion that the management or control of the affairs of the company are being conducted in a manner prejudicial to the interests of the company or its members or creditors. The order passed by the Tribunal shall be binding on the company and all its members and creditors.  (clause 216)

Restructuring and Liquidation

· The entire rehabilitation and liquidation process has been made time bound.

· Winding up is to be resorted to only when revival is not feasible.  (clause 233).

· The Tribunal may appoint an interim administrator or a company administrator from the panel of COMPANY SECRETARIES, Advocates, CAs, CWAs, etc. maintained by the Central Government. [clause 234(1)].

· The Company Administrator shall prepare a scheme of revival and rehabilitation. [clause 236(1)].

· If revival scheme is not approved by the creditors, the Tribunal shall order for winding up of the company. (clause 233).

· No civil court shall have jurisdiction in respect of any matter on which Tribunal or Appellate Tribunal is empowered. (clause 243).

Company Liquidators
· The Tribunal may appoint Provisional Liquidator or the Company Liquidator from a panel maintained by the Central Government consisting of COMPANY SECRETARIES, Chartered Accountants, Advocates and Cost and Works Accountants. 

· On an appointment as provisional liquidator or Company Liquidator, such liquidator is required to file a declaration in the prescribed form disclosing conflict of interest or lack of independence in respect of his appointment, if any, with the Tribunal. (Clause 250)
Professional assistance to Company Liquidator (Clause 266)

· The Company Liquidator may, with the sanction of the Tribunal, appoint one or more professionals including Company Secretaries to assist him in the performance of his duties and functions under the Act.

· Any person appointed under this clause shall disclose forthwith to the Tribunal in the prescribed form any conflict of interest or lack of independence in respect of his appointment.

   
Registered valuers

· A new chapter has been inserted in relation to registered valuers.

· Valuation in respect of any property, stock, shares, debentures, securities, goodwill, networth or assets of a company shall be valued by a person registered as a valuer.  (clause 218).

· The Central Government shall maintain a register of valuers. [clause 219(1)].

· A CS, CA, CWA or other persons possessing prescribed qualifications may apply to the Central Government to be registered as valuers.  No company or body corporate shall be eligible to apply as registered valuers. [clause 219(2)].

· The Central Government shall be empowered to provide for  appointment of a committee of experts to recommend suitable names  for the purpose of inclusion in the Register of Valuers. [clause 220(1)].

Qualifications of President and Members of Tribunal (Clause 370)
· The constitution of the Tribunal shall widen the scope of services for  Practising Company Secretaries. Amongst others, a Company Secretary in practice is eligible to become a Technical Member of National Company law Tribunal, if he is practising for at least twenty years.
Special Courts

· For the speedy trial of offences, the Central Government has been empowered to establish special courts in consultation with the Chief Justice of the High Court within whose jurisdiction the judge is to be appointed.  (clause 396).

· All offences under this Act shall be triable by the Special Court established for the area in which the registered office of the company in relation to which the offence is committed or where there are more special courts than one for such area, by such one of them as may be specified in this behalf by the High Court concerned (clause 397)

· The Special Court would have the liberty to try summary proceedings for offences punishable with imprisonment for a term not exceeding three years, although it may order for the regular trial. (clause 398).

