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Here’s a detailed analysis of the document based on the aspects you provided:

1. Case Reference

Appeal No. 33 of 2020 in the Appellate Tribunal for Electricity (APTEL)

2. Citation

Judgment dated 10th February 2025, delivered by:

e Hon’ble Mr. Sandesh Kumar Sharma, Technical Member
e Hon’ble Mr. Virender Bhat, Judicial Member

3. Parties Involved

e Appellant: Tata Power Delhi Distribution Limited (TPDDL)
* Respondent: Delhi Electricity Regulatory Commission (DERC)

4. Wrongdoing Alleged

TPDDL alleged that DERC had erred in its order dated 11th November 2019 by
restricting the recovery of depreciation for the Rithala Combined Cycle Power Plant
(CCPP) to six years (FY 2010-11 to FY 2017-18), despite the useful life of the plant
being 15 years.

5. Who is the Alleged Wrongdoer?

The Delhi Electricity Regulatory Commission (DERC), which passed the impugned
order restricting TPDDL'’s cost recovery.

6. Facts
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o TPDDL set up a 94.8 MW gas-based Combined Cycle Power Plant (CCPP) at
Rithala, New Delhi after securing approvals in 2009.

o The plant started operations in Open Cycle Mode on 4th February 2011 and
Combined Cycle Mode on 4th September 2011.

o DERC had previously approved a Power Purchase Agreement (PPA) for six
years (till March 2018).

e In 2017, TPDDL filed Petition No. 51 of 2017 seeking true-up of expenses for
2010-11 to 2017-18, which was disposed of in the impugned order (11th
November 2019).

 The DERC restricted depreciation to six years only, whereas TPDDL argued
that depreciation should be allowed over the full 15-year useful life of the plant.

7. Issues

o Whether DERC was justified in restricting the depreciation recovery to only six
years instead of the full 15 years?

» Whether TPDDL was entitled to recover the remaining depreciation cost for the
Rithala CCPP beyond FY 2017-187?

8. Background

o The Government of NCT of Delhi (GNCTD) granted temporary approval for the
plant for 5-6 years to support power needs for the 2010 Commonwealth Games.
o TPDDL obtained a No Objection Certificate (NOC) from Delhi Development
Authority (DDA).
» Various regulatory approvals were sought between 2009-2012, including petitions
for:
o PPA approval (Petition No. 11 of 2009)
o Land use approval (Petition No. 7 of 2010)
o Tariff determination (Petition No. 6 of 2013)
e DERGC, inits 31st August 2017 order, recognized the useful life of the plant as
15 years.

9. Arguments by Parties

TPDDL'’s Arguments (Appellant)

1. DERC's decision is contradictory to its own 2017 order, which stated that the
plant's useful life is 15 years.

2. The capital cost of the plant (320.17 crore) had already been reduced to
%197.70 crore, and the depreciation was to be spread over 15 years.

3. By restricting depreciation to six years, DERC has left ¥94.59 crore unrecovered.

4. If the plant's life is restricted to six years, then full cost recovery should be
allowed within six years.

DERC’s Arguments (Respondent)
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1. Depreciation must be calculated as per DERC Regulations (2011), which
specify annual depreciation over useful life.

2. The PPA was only approved for six years; TPDDL should have planned
accordingly.

3. The plant was given special regulatory relaxation and was expected to operate
as a merchant plant after six years if needed.

4. Allowing full depreciation recovery in six years would unfairly burden
consumers.

10. Judicial Review

The Appellate Tribunal for Electricity (APTEL) examined:

o DERC'’s 2011 Tariff Regulations
e The 31st August 2017 order
o Past regulatory approvals and depreciation calculations

11. Ruling and Reasoning

e The Tribunal set aside DERC’s impugned order (11th November 2019).

+ DERC had itself recognized the useful life as 15 years, so restricting
depreciation recovery to six years was unjustified.

o The full capital cost should be recovered over 15 years, as per Regulation 6.32
of the 2011 DERC Regulations.

o The remaining depreciation cost (394.59 crore) must be allowed for recovery.

o Case remanded back to DERC for revising depreciation recovery accordingly.

12. Key Lessons Learnt

1. Regulatory consistency is crucial — A regulatory body cannot contradict its
own previous orders without proper justification.

2. Depreciation and cost recovery should align with the asset's useful life, unless
there is a clear policy exception.

3. PPAs must be carefully structured to ensure cost recovery matches
operational plans.

13. Key Takeaways for the Future

« Utilities should ensure clear agreements with regulators regarding
depreciation and cost recovery periods.

» Regulatory bodies must provide a transparent and predictable framework to
avoid conflicting rulings.

o Electricity tariffs must balance investor recovery and consumer interests.

This judgment reinforces the importance of fair depreciation rules and ensures that
utilities do not suffer financial losses due to regulatory inconsistencies. =’
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what are the regulatory inconsistencies pointe dout

The regulatory inconsistencies pointed out by the Appellate Tribunal for Electricity
(APTEL) in this case include:

1. Contradiction Between DERC’s Own Orders

e Inits 31st August 2017 order, DERC had explicitly recognized the useful life of
the Rithala CCPP as 15 years (based on certifications from agencies like TCE and
Protocol Insurance Surveyors).

e However, in the 11th November 2019 order (impugned order), DERC restricted
depreciation recovery to only six years (FY 2010-11 to FY 2017-18), without
explaining why the useful life was being reduced.

o APTEL ruled that if the useful life was determined to be 15 years, the
depreciation recovery should also be spread over 15 years.

2. Inconsistent Application of Depreciation Rules

e Regulation 6.32 of the DERC 2011 Tariff Regulations states that depreciation
must be calculated annually, based on the straight-line method, over the
useful life of the asset.

o Despite this, DERC allowed only six years of depreciation, leaving ¥94.59 crore

of the capital cost unrecovered.
o APTEL ruled that this selective application of depreciation rules violated

DERC’s own regulations.

3. Mismatch Between Capital Cost Calculation and Depreciation Recovery

o The capital cost of the Rithala CCPP was reduced from ¥320.17 crore to
197.70 crore in the 31st August 2017 order based on a 15-year useful life.

* However, in the 2019 order, DERC only permitted six years of cost recovery
without providing a mechanism for recovering the remaining amount.

o APTEL found this to be irrational—if DERC had approved the capital cost
based on a 15-year life, the depreciation recovery should have matched it.

4. Flawed Justification for Denying Full Cost Recovery

o DERC justified its decision by arguing that the PPA was approved for only six
years (till March 2018) and TPDDL was free to operate as a merchant generator

thereafter.
e However, APTEL ruled that a PPA's duration should not impact the
depreciation period, which is determined based on the asset’s useful life and

regulatory norms.

5. Lack of a Clear Mechanism for Recovering the Remaining Depreciation
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» By restricting depreciation recovery to six years, DERC failed to specify how
TPDDL could recover the remaining ¥94.59 crore after 2017-18.

o APTEL found this to be an unjust and arbitrary decision, as it left TPDDL
without a clear method to recover its full investment.

APTEL’s Conclusion

o The impugned order (11th November 2019) was set aside due to these
inconsistencies.

 DERC was directed to allow full depreciation recovery over 15 years, as
originally determined.

Key Lesson:

Regulatory bodies must maintain consistency in their decisions. Depreciation policies
should align with established norms, and regulators cannot arbitrarily change cost
recovery periods without proper justification.

Please compare the contents of this order with DERC's 2017 order contents

Comparison of APTEL’s 2025 Order (Appeal No. 33 of 2020) with DERC’s
2017 Order (31st August 2017)

This comparison highlights key consistencies and inconsistencies between the Delhi
Electricity Regulatory Commission (DERC)’s 2017 Order and the Appellate Tribunal
for Electricity (APTEL)’s 2025 Judgment.

1. Case Reference & Context

DERC 2017 Order (31st APTEL 2025 Judgment (Appeal No. 33 of

Aspect  August 2017) 2020)
Purpose Final tariff determination Review of DERC’s 2019 decision restricting
and approval of expenses depreciation recovery
for Rithala CCPP
Key Determination of capital Whether depreciation should be allowed
Issue cost and useful life of the  for 15 years or just 6 years
Rithala CCPP
Final Approved a capital cost of Ruled that DERC was wrong to restrict
Ruling 2197.70 Cr and useful life depreciation to 6 years and ordered full cost
of 15 years recovery over 15 years

2. Useful Life Determination
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Aspect DERC 2017 Order

Useful Life 15 years (certified

of Rithala by expert agencies:

CCPP TCE & Protocol
Insurance)

DERC 2019 Order
(Impugned in Appeal
No. 33 of 2020)

Restricted to 6 years
without any technical
justification

APTEL 2025
Judgment

APTEL ruled that
useful life should
remain 15 years

Impgct on 3197.70 Cr
Capital approved after

Cost prorating cost for
Calculation 15 years

APTEL’s Finding:

Depreciation only
allowed for 6 years,
leading to ¥94.59 Cr
unrecovered

APTEL held that
depreciation should
match the useful life
(15 years)

o DERC contradicted itself by reducing depreciation period while keeping
capital cost calculated for a 15-year life.
« If useful life was 15 years, then cost recovery should also be over 15 years.

3. Depreciation Calculation & Recovery

Aspect DERC 2017 Order

Depreciation Straight-Line

DERC 2019 Order

(Impugned in Appeal No. APTEL 2025

33 of 2020)

Depreciation recovery

Judgment
Directed DERC to

Method Method (SLM) as limited to 6 years (¥83.34 allow full 15-year
per DERC 2011 Cr only), instead of 15 depreciation
Regulations years period
Total 6% per year over Only ¥83.34 Cr (6 years) DERC must
Depreciation 15 years = ¥177.93 allowed: ¥94.59 Cr left ensure full
Approved Cr unrecovered recovery over 15
years

APTEL’s Finding:

o DERC'’s decision to allow only six years of depreciation was arbitrary and
violated Regulation 6.32 of the DERC 2011 Tariff Regulations.
e Depreciation must be calculated based on useful life (15 years), not the PPA

period (6 years).

4. Power Purchase Agreement (PPA) & Regulatory Oversight
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DERC 2019 Order

(Impugned in

Appeal No. 33 of APTEL 2025
Aspect DERC 2017 Order 2020) Judgment
PPA Approved for 6 years  Used the 6-year Held that PPA
Duration (till March 2018) PPA duration to duration should not
justify limiting affect depreciation
depreciation period
recovery
Post-PPA DERC assumed Argued that TPDDL  APTEL ruled that
Plant TPDDL could operate  should have depreciation recovery
Operations as a merchant planned for post- should be
generator after PPA 2018 operations independent of PPA
expiry status

APTEL'’s Finding:

* PPA duration should not dictate depreciation period—cost recovery is based on

asset life, not contractual tenure.

o DERC's expectation that TPDDL would find alternate buyers was unrealistic.

5. Capital Cost Determination

DERC 2019 Order
(Impugned in
Appeal No. 33 of

Aspect DERC 2017 Order 2020) APTEL 2025 Judgment

Approved %197.70 Cr, No further revisions, = APTEL upheld 197.70

Capital Cost  reduced from but did not allow Cr but ruled that full
3320.17 Cr after full cost recovery recovery must be
adjustments allowed

Allowed 3177.93 Cr (90% 383.34 Cr (for 6 Directed DERC to allow

Depreciation 319770 Cr) years only), leaving  depreciation for the full

Recovery over 15 years 394.59 Cr 15-year period

unrecovered

APTEL’s Finding:

 DERC'’s inconsistency: It approved the capital cost for a 15-year period but
then refused full cost recovery.
¢ Unjustified financial burden on TPDDL—recovery was arbitrarily cut short.

6. Regulatory Framework & Legal Compliance
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DERC 2019 Order
(Impugned in Appeal

Aspect DERC 2017 Order No. 33 of 2020) APTEL 2025 Judgment

Regulations DERC 2011 Tariff DERC ignored APTEL ruled that

Followed Regulations Regulation 6.32, DERC violated its own
applied to which mandates regulations
depreciation and depreciation over
capital cost useful life

Compliance Considered Used PPA duration APTEL held that

with relevant provisions as justification for depreciation should

Electricity but did not specify  limiting depreciation, follow regulatory

Act, 2003 impact of PPA which was legally norms, not contractual
limitations flawed constraints

APTEL'’s Finding:

o DERC'’s decision was inconsistent with Regulation 6.32, which requires
depreciation to be spread over the asset’s useful life.

o The Electricity Act, 2003 prioritizes regulatory consistency and investor
security, which DERC failed to uphold.

Final Ruling by APTEL (2025)

o DERC'’s 2019 order was set aside.
o TPDDL is entitled to full capital cost recovery (¥197.70 Cr) over 15 years.
 DERC must revise depreciation recovery calculations accordingly.

Key Takeaways from the Comparison

1. DERC’s Major Inconsistencies

o Contradicted its own 2017 order, where it had determined useful life as 15
years.

» Ignored its own 2011 Regulations, which require depreciation to be spread over
useful life.

o Used PPA duration (6 years) as a basis for limiting depreciation, which APTEL
ruled was legally and technically incorrect.

2. APTEL’s Clear Judicial Principles

* Regulatory decisions must be consistent and follow established norms.

e PPA duration cannot dictate depreciation recovery—cost recovery must align
with asset life.

o Depreciation should be calculated as per regulations, not arbitrarily limited.
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3. Lessons for Future Cases

* Regulatory bodies must ensure predictability—contradictory rulings undermine
investor confidence.

o Cost recovery must be structured logically—if capital cost is approved for 15
years, recovery should also span 15 years.

¢ Verdict: APTEL corrected a major regulatory inconsistency and ensured TPDDL’s

v

financial recovery aligned with statutory norms. 3

anything more

Yes! Here are some additional insights and broader implications of the APTEL 2025
judgment, beyond just the comparison with DERC’s 2017 order:

1. Deeper Regulatory Implications

A. Strengthening Regulatory Predictability

« Utility companies and investors rely on stable regulatory decisions to plan
their investments and operations.

e DERC'’s inconsistent rulings (2017 vs. 2019) created uncertainty, making it
difficult for companies like TPDDL to forecast financial recovery.

o APTEL’s intervention reaffirms that regulatory bodies must follow a
structured, predictable approach.

B. Ensuring Tariff Determination Aligns with Actual Costs

o Consumers and investors both benefit from fair cost recovery mechanisms.

« |If DERC’s decision had been upheld, TPDDL would have been forced to recover
losses elsewhere, possibly through higher future tariffs or financial
restructuring.

o APTEL’s ruling ensures that future regulatory decisions must align with actual
financial realities.

2. Impact on Future Power Projects

A. Need for Long-Term Regulatory Clarity in Infrastructure Investments

o Power plants, transmission lines, and distribution networks require decades
of investment planning.

» Regulatory authorities must provide clear frameworks to avoid post-facto
changes that disrupt financial models.
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e Developers will now demand stricter commitments from regulators on cost
recovery mechanisms.

B. Lessons for Power Purchase Agreements (PPAs)

* This case highlights how PPA duration and regulatory cost recovery
mechanisms must be aligned.

e Developers and utilities must negotiate PPAs that explicitly address cost
recovery beyond PPA expiration.

* Regulators should provide guidelines on how assets will be treated post-PPA
expiry.

3. Legal and Judicial Precedents

A. Reinforcement of the Electricity Act, 2003

o Section 61 of the Electricity Act, 2003 emphasizes consumer interest, investor
confidence, and financial viability of the sector.

o DERC'’s 2019 order violated these principles by creating financial uncertainty.

o APTEL’s decision strengthens investor rights and prevents arbitrary financial
losses due to regulatory inconsistencies.

B. Future Legal Challenges Against Regulatory Orders

e This judgment sets a legal precedent—utilities can now challenge regulatory
decisions that create financial losses due to inconsistencies.

o Future cases involving tariff determination, depreciation, and cost recovery may
cite this judgment as a benchmark for regulatory fairness.

4. Possible Next Steps & Implications for DERC

A. DERC’s Likely Response

 DERC may issue new guidelines on how depreciation should be structured for
future projects.

e The commission may amend its 2011 regulations to prevent similar disputes.

¢ Increased scrutiny on PPA terms—DERC may impose clearer depreciation
frameworks in future approvals.

B. TPDDL’s Next Moves

o TPDDL will now work with DERC to revise the depreciation schedule for
Rithala CCPP.

o The company may seek additional regulatory approvals for future projects,
ensuring similar financial risks are addressed upfront.
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« This decision may improve TPDDL’s financial standing, as it secures the right to
recover ¥94.59 Cr that was previously left in uncertainty.

Final Thoughts: Why This Case Matters

* A major win for utilities—Regulators cannot arbitrarily change financial recovery
mechanisms post-facto.

o Strengthens investor confidence—Power sector investments require financial
predictability.

* Forces regulators to ensure clarity—New regulations may be introduced to avoid
future depreciation disputes.

o Sets a judicial benchmark—Future cases on depreciation, cost recovery, and
PPAs will likely refer to this ruling as a guiding precedent.

5 Bottom Line: This case reinforces that regulatory bodies must adhere to their
own rules, ensure fair financial treatment of utilities, and maintain transparency in
cost recovery decisions.
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