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CASE STUDY-OCT 20- BID-RIGGING OR COLLUSIVE BIDDING
QUESTION:  In a tender floated by ABC Bank for the supply and installation of new signages/ replacement of existing signages for branches/offices/ATMs of ABC Bank located at specified metro centres of various circles of ABC Bank across India, it appeared that certain bidders of the tender were coordinating and fixing the prices of their services as well as allocating the market amongst themselves to distort fair bidding process. Citing relevant case, examine whether the acts of the tenderers are violative of any provisions of the law.
	FEATURES OF THE COMPETITION ACT, 2002
Some of the notable features of The Competition Act, 2002 have been laid down hereunder:
1. Anti-competitive agreements: Any agreement between two or more businesses or individuals to preserve market competition and protect consumers’ interests in India is prohibited by the competition law. These agreements may be horizontal or vertical. Horizontal agreements are those between businesses at the same level of production, whereas vertical agreements are those between businesses at various phases of production.
2. Anti cartels: Any business that abuses its dominant position will face consequences.
3. Anti-abuse of dominance: Any arrangement between businesses or individuals that lessens competition would be regarded as illegal.
4. Combination regulations: Only if a merger or acquisition does not damage market competition will the commission make a decision.
5. Informative nature of this Act: Before taking any action or signing any agreement, an organisation must tell CCI of its dealings that are likely to harm market competition in order to ensure transparency and prevent any misunderstandings between businesses or individuals.

What is the primary goal of The Competition Act, 2002
The goal of the competition policy is to establish a level playing field for all domestic and foreign businesses. Consumers will receive high-quality products at reasonable prices if there is competition in the market. Additionally, it will give producers incentives to innovate and raise productivity and efficiency. In the end, this will contribute to increased economic growth that is equitable and efficient.

	WHAT IS BID-RIGGING?
As per Investopedia, bid rigging is an illegal practice in which competing parties collude to determine the winner of a bidding process. Bid rigging is a form of anticompetitive collusion and is an act of market manipulation; when bidders coordinate, it undermines the bidding process and can result in a rigged price that is higher than what might have resulted from a free market, competitive bidding process. 
Bid rigging can be harmful to consumers and taxpayers who may be forced to bear the cost of higher prices and procurement costs. Bid rigging practices can be present in an industry where business contracts are awarded through the process of soliciting competitive bids.
BID-RIGGING IN THE INDIAN SCENARIO: Under the Indian Competition Law regime, the concept of bid-rigging finds indirect recognition. 
Section 3 of The Competition Act of 2002 which deals with the concept of anti-competitive agreements which empowers the Competition Commission of India to prohibit any agreement between enterprises or persons engaged in identical or similar trade of goods or services, directly or indirectly resulting in bid-rigging or collusive bidding. 
These agreements effect the competition prevailing in the market; hence they are prohibited by Law. In determining whether the agreement has an appreciable adverse effect on competition, we have to analyse various factors like creation of barriers to new entrants in the market and foreclosure of market etc.

	LET’S CONSIDER SOME DECIDED CASES;

1. Excel Crop Care Ltd v. Competition Commission of India and Anr.

BRIEF FACTS
An inquiry was initiated by the CCI on the basis of letter/complaint written by FCI Chairman to CCI. It was alleged that the 4 manufacturers of APT by entering into an anti-competitive agreement amongst themselves. It was submitted that for the last 8 years they had been quoting identical rates. Commission found a prima-facie case and ordered investigation by the DG, who opined that there was an evidence of monopolistic behaviour. 

The CCI and COMPAT held them to be guilty of anti-competitive behaviour. Appeal was made to the Supreme Court.

ISSUE
Whether the actions of the Appellant’s in quoting identical prices for the same tender despite varying cost factors amounted to bid-rigging under Section 3 of the Competition Act? 

JUDGEMENT
The Supreme Court held that the argument of the Appellants that parallel pricing in an Oligopoly market by itself did not amount to a breach of the Competition Act does not hold much water, as there are multiple incidents of same priced bids being submitted, despite the varying cost of production of each of the bidders. 

Supreme Court also drew attention to the fact of concerted withdrawal of bidding in 2011 by all the Opposite Parties.

The Supreme Court referred to the case of CCI VS Coordination Committee of West Bengal Cine Artists to hold that no written proof of anti-competitive agreement needs to be there before action can be taken against the defaulting party. 

Reference was also made to the observations of Lord Denning in Registrar of Restrictive Trade Agreements vs WH Smith & Sons – “People who form a Cartel, do not shout from the rooftops. They make their own arrangements in a cellar and go about their business quietly. Even a nod or a wink will do”. 
2. Western Coal Fields Ltd. v. SSV Coal Carriers Pvt Ltd.

BRIEF FACTS 
Informant is one of the subsidiary companies of Coal India. It is a major supplier of coal to Industries all over the country. A large number of power stations are its customers. OP’S who are a group of coal transporters were quoting identical bids in the transportation bids. The DG found evidence of cartelization in their conduct. 

ISSUE
Whether the quoting of identical bids by the transporters amounted to acting in concert, and was a contravention of the Competition Act, 2002?

JUDGEMENT
The Commission held that repeated quoting of identical prices for different bids, even at different costs of production is highly suspect. The Op’s claimed that the prices quoted by them were benchmarked against earlier prices, however, no evidence was lead in support of this. There were also business dealings with each other, regular social meetings. They were held to be guilty of collusive bidding as per Section 3 of the Competition Act, 2002. 




ANSWER:
The situation given is similar to the facts of the case; 
Re: Alleged Anti-Competitive Conduct by various bidders in supply and installation of signages at specified locations of State Bank of India across India [CCI] suo motu case no. 02 of 2020 [decided on 03/02/2022], wherein it was alleged that bid-rigging and cartelisation was done in the tender floated by SBI Infra Management Solutions Pvt. Ltd. (‘SBIIMS’) for the supply and installation of new signages/replacement of existing signages for branches/offices/ATMs of SBI located at specified metro centres of various circles of SBI across India. 
From the facts on record, it appeared that certain bidders in the Impugned Tender were coordinating and fixing the prices of their services as well as allocating the market amongst themselves, with the object of distorting fair bidding process. 
Upon investigation being carried out, the Competition Commission of India (CCI) after taking into account different factors to assess whether an agreement has any appreciable adverse effect on competition (AAEC) in the market, observed that the definition of an ‘agreement’ as given in Section 2(b) of the Act, requires, inter alia, any arrangement or understanding or action in concert, whether or not formal or in writing or intended to be enforceable by legal proceedings. 
The definition, being inclusive and not exhaustive, is a wide one. Such understanding may be tacit, and the definition under Section 2(b) of the Act covers even those situations where the parties act on the basis of a nod or a wink. There is rarely direct evidence of action in concert, and in such situations, the Commission has to determine whether those involved in such dealings had some form of understanding and were acting in co-operation with each other. 
In light of the definition of the term ‘agreement’, the Commission has to assess the evidence on the basis of preponderance of probabilities. Further, since the prohibition on participating in anticompetitive agreements and bid rigging and the penalties which the infringers may incur are well-known, it is normal for such practices and agreements to take place in a clandestine fashion, for meetings to be held in secret and for associated documentation to be reduced to a minimum. 
The Commission further observed that, in respect of cases concerning cartels which are hidden or secret, there is little or no documentary evidence, and evidence may be quite fragmentary. The evidence may also be wholly circumstantial. It is, therefore, often necessary to reconstitute certain details by deduction. In most cases, the existence of an anti-competitive practice or agreement must be inferred from a number of coincidences and indicia which taken together, may, in the absence of another plausible explanation, constitute evidence of an infringement of the competition rules. 
Based on a holistic assessment of the evidence presented before it, the Commission concluded that the opposite Parties had collectively entered into an agreement resulting in geographical market allocation as well as bid-rigging in the Impugned Tender. 
DECISION: Cartelisation upheld. Penalty imposed. 
REASON: The Competition Commission notes that cartelisation, including bid-rigging is a pernicious form of competition law contravention. Any party willing to advance justification for such conduct has to give proper reasoning with clear and cogent evidence for the same. Vague assertions would not help such parties evade the responsibility cast upon them under the provisions of Section 3 of the Competition Act, 2002(the Act). It has been contended by the OPs that their conduct has not resulted in the any AAEC. 

In this regard, it is noted that the collusion to fix prices by rigging the bids in the Impugned Tender would have had an adverse impact on the competitive price discovery process. Reliance placed on the internal note dated 06.06.2018 of SBIIMS is of no consequence to assert the absence of any AAEC. 
The assertion by some of the OPs that SBIIMS has not suffered any loss due to the alleged conduct is also misplaced as the same is not a criteria for determining AAEC. Any manipulation in the competitive price discovery process, in this case e-reverse auction system, would affect the final price to be paid by the tendering authority. 
The Commission also notes that rebuttal of the presumption of AAEC can be made by the parties taking recourse to all or any of the factors provided under Section 19(3) of the Act. 
In the present matter, none of the parties has been able to demonstrate as to how their impugned conduct resulted in any. 
(i) accrual of benefits to consumers; 
(ii) improvement in production or distribution of goods or provision of services; or 
(iii)  promotion of technical, scientific, and economic development by means of production or distribution of goods or provision of services. 
In view of the above decided case, it can be said that the acts of the tenderers are violative of provisions of Competition Act, 2002.
DISCLAIMER: the article presented here is only for sharing information with readers. The views expressed are personal, shall not be considered as professional advice. In the case need do consult with professionals for more understanding and clarity on subject matter. 






Footnote:
1. SECTION 3 of Competition Act, 2002 provides that; 
Any arrangement between businesses or individuals that could significantly harm Indian competition is prohibited by Section 3 of The Competition Act, 2002. There are certain exclusions to this rule. In Section 3(3) of the Competition Act of 2002, a list of the agreements that are considered anti-competitive is provided, namely,
1. Price setting or any other type of trade condition (i.e., price-fixing).
2. Restricting or managing service provision, investment, markets, technological advancement, or manufacturing (i.e., limiting production).
3. Allocating a specific geographic market area, a specific product or service, a certain quantity of clients, or a source of production (i.e., market sharing).
4. Preventing or restricting competitors’ access to the market (i.e., entry control).

Any agreements made by businesses or groups of businesses, or by people or associations of individuals, in connection with the production, provision, allocation, stockpiling, collecting, or acquisition of products or the provision of services linked to:
1. Research and development,
2. Technical data,
3. Standards,
4. Testing resources,
5. Accessibility to cutting-edge technology,
6. Marketing, and
7. Export-related operations.




2. SECTION 19(3) of the Competition Act, 2022;
The Commission shall, while determining whether an agreement has an appreciable adverse effect on competition under section 3, have due regard to all or any of the following factors, namely: —

(a) creation of barriers to new entrants in the market;
(b) driving existing competitors out of the market;
(c) foreclosure of competition by hindering entry into the market;
(d) accrual of benefits to consumers;
(e) improvements in production or distribution of goods or provision of services;
(f) promotion of technical, scientific and economic development by means of production or distribution of goods or provision of services.
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