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APPLICABLE PROVISIONS:
	WHAT IS DISPUTE & EXISTENCE OF DISPUTE ?
LET’S DISCUSS.

The object of the Code, at least insofar as Operational Creditors are concerned, is to initiate Insolvency Process against the Corporate Debtor only in clear cases where a real dispute between the parties as to the debt owed did not exist. The IBC was not intended to be a substitute to a recovery forum and that whenever there was existence of a real dispute, the IBC provisions cannot be invoked((Transmission Corporation of Andhra Pradesh Ltd. V/s. Equipment Conductors and Cables Ltd. reported in [2018] ibclaw.in 33 SC)).

Once the operational creditor has filed an application, which is otherwise complete, the adjudicating authority must reject the application under Section 9(5)(2)(d) if notice of dispute has been received by the operational creditor or there is a record of dispute in the information utility. It is clear that such notice must bring to the notice of the operational creditor the “existence of a dispute" or the fact that a suit or arbitration proceeding relating to a dispute is pending between the parties. Therefore, all that the adjudicating authority is to see at this stage is whether there is a plausible contention which requires further investigation and that the “dispute” is not a patently feeble legal argument or an assertion of fact unsupported by evidence.

WHAT IS A "DISPUTE" UNDER THE CODE
Statute wording of the dispute “5(6) 
"dispute" includes a suit or arbitration proceedings relating to— 
(a) the existence of the amount of debt; 
(b) the quality of goods or service; or 
(c) the breach of a representation or warranty;”

The definition is an inclusive one, and that the word “includes” substituted the word “means” which occurred in the first Insolvency and Bankruptcy Bill. 


Section 5(6) only deals with suits or arbitration proceedings which must “relate to” one of the three sub clauses, either directly or indirectly.

 A “dispute” is said to exist, so long as there is a real dispute as to payment between the parties that would fall within the inclusive definition contained in Section 5(6). In the first Insolvency and Bankruptcy Bill, 2015 that was annexed to the Bankruptcy Law Reforms Committee Report, Section 5(4) defined “dispute” as meaning a “bona fide suit or arbitration proceedings…”. 

In its present avatar, Section 5(6) excludes the expression “bona fide”. However, in Ms. Poonam Gupta Vs. Smt. Suman Chadha [2019] ibclaw.in 165 NCLAT, upon objection on admitted CIRP application, NCLAT held that the said dispute is not a bonafide dispute and therefore the Adjudicating Authority has rightly admitted the application. 

Further, NCLT in Raghuvir Buildcon Private Limited Vs. Ketan Construction Limited [2020] ibclaw.in 79 NCLT defined the dispute that it can be said that a threshold or stage is to be crossed to convert a difference/disagreement into dispute. In other words, normally commercial/ legal differences per se are not dispute unless such differences are ascertained into a claim on which both the parties have opposite /different views and want to settle the same through some legal process or otherwise. Thus, in our view, routine correspondence in commercial relationship cannot automatically or necessarily be considered and admitted as dispute unless such stage is reached.

WHAT DOES “DISPUTE” AND “EXISTENCE OF DISPUTE” MEANS FOR THE PURPOSE OF DETERMINATION OF AN APPLICATION UNDER SECTION 9 OF THE CODE? 

Hon'ble Supreme Court in Mobilox Innovations Private Limited Vs. Kirusa Software Private Limited [2017] ibclaw.in 01 SC, held that the adjudicating authority must reject the application under Section 9(5)(2)(d) if notice of dispute has been received by the operational creditor or there is a record of dispute in the information utility – So long as a dispute truly exists in fact and is not spurious, hypothetical or illusory, the adjudicating authority has to reject the application – A “dispute” is said to exist, so long as there is a real dispute as to payment between the parties that would fall within the inclusive definition contained in Section 5(6). 

The question as to what does “dispute” and “existence of dispute” means for the purpose of determination of an application under Section 9 of the Code initially fell for consideration before the Appellate Tribunal in Kirusa Software (P) Limited Vs. Mobilox Innovations Pvt. Ltd. [2017] ibclaw.in 22 NCLAT. By judgement dated 24th May 2017, the Appellate Tribunal observed and held as follows:

The definition of “dispute” is “inclusive” and not “exhaustive” .The same has to be given wide meaning provided it is relatable to the existence of the amount of the debt, quality of good or service or breach of a representation or warranty. Once the term “dispute” is given its natural and ordinary meaning, upon reading of the Code as a whole, the width of “dispute” should cover all disputes on debt, default etc. and not be limited to only two ways of disputing a demand made by the operational creditor, i.e. either by showing a record of pending suit or by showing a record of a pending arbitration. 

 DISPUTE MEANS NOT ONLY FROM IN A SUIT OR ARBITRATION 
The NCLAT held that: The dispute as defined in sub-section (6) of Section 5 cannot be limited to a pending proceedings or “lis, within the limited ambit of suit or arbitration proceedings, the word ‘includes’ ought to be read as “means and includes” including the proceedings initiated or pending before consumer court, tribunal, labour court or mediation, conciliation etc. If any action is taken by corporate debtor under any act or law including while replying to a notice under section 80 of CPC, 1908 or to a notice issued under Section 433 of the Companies Act or Section 59 of the Sales and Goods Act or regarding quality of goods or services provided by ‘operational creditor’ will come within the ambit of dispute, raised and pending within the meaning of sub-section (6) of Section 5 read with sub-section (2) of Section 8 of I&B code, 2016. 

Mere raising a dispute for the sake of dispute, unrelated or related to clause (a) or (b) or (c) of Subsection (6) of Section 5, if not raised prior to application and not pending before any competent court of law or authority cannot be relied upon to hold that there is a ‘dispute’ raised by the corporate debtor. 



THE SCOPE OF EXISTENCE OF ‘DISPUTE’, IF ANY, which includes pending suits and arbitration proceedings cannot be limited and confined to suit and arbitration proceedings only. It includes any other dispute raised prior to Section 8 in this in relation to clause (a) or (b) or (c) of sub-section (6) of Section 5. It must be raised in a court of law or authority and proposed to be moved before the court of law or authority and not any got up or malafide dispute just to stall the insolvency resolution process. 

The dispute under the Code, 2016 must relate to specified nature in clause (a), (b) or (c) i.e. existence of amount of debt or quality of goods or service or breach of representation or warranty. However, it is capable of being discerned not only from in a suit or arbitration from any document related to it. 

FOR EXAMPLE: 
i) The ‘operational creditor’ has issued notice under Code of Civil Procedure Code, 1908 prior to initiation of the suit against the operational creditor which is disputed by ‘corporate debtor. 

ii) Similarly, notice under Section 59 of the Sales and Goods Act if issued by one of the party, a labourer/employee who may claim to be operation creditor for the purpose of Section 9 of Code, 2016 may have raised the dispute with the State Government concerning the subject matter i.e. existence of amount of debit and pending consideration before the competent Government. 

iii) Similarly, a dispute may be pending in a Labour Court about existence of amount of debt. 

iv) A party can move before a High Court under writ jurisdictions against Government, corporate debtor (public sector undertaking). 

v) There may be cases where one of the party has moved before the High Court under Section 433 of the Companies Act, 1956 for initiation of liquidation proceedings against the corporate debtor and dispute is pending. 


vi) Similarly, with regard to quality of foods, if the ‘corporate debtor’ has raised a dispute, and brought to the notice of the ‘operational creditor’ to take appropriate step, prior to receipt of notice under sub-section (1) of Section 8 of the Code, one can say that a dispute is pending about the debt. 

vii) There may be other cases such as a suit relating to existence of amount of debt stands decided and decree is pending for execution. 

viii) Similarly, existence of amount of debt or quality of goods or service for which a suit have been filed and decreed; 

ix) an award has been passed by Arbitral Panel, though petition under Section 34 of Arbitration and Reconciliation Act, 1996 may be pending.

PARAMETER TO ASCERTAIN A DISPUTE The parameter to ascertain as to whether there is a dispute or otherwise can be summarized as under(Refer Raghuvir Buildcon Private Limited Vs. Ketan Construction Limited [2020] ibclaw.in 79 NCLT):
i) The dispute should have prima facie bona fide and exists naturally in a given fact; 
ii) The grounds for alleging the existence of a dispute should not be spurious, hypothetical, illusory or misconceived; 
iii) The existence of a dispute need not require further to be proved; 
iv) The dispute should be natural and not a made to believe dispute.



BRIEF FACTS: 
1. The Operational Creditor (Respondent No.1 herein) was engaged the Corporate Debtor (Respondent No.2 herein) in November, 2015 to render assistance in resolving issues related to huge losses suffered by it. 

2. The ‘Operational Creditor’ entered into four consultancy agreements with the ‘Corporate Debtor’. 

3. It was claimed that the ‘debt’ arose on account of dues of supply of services rendered. 
4. The Corporate Debtor appeared before the Adjudicating Authority and the case put up by the ‘Corporate Debtor’ is that the service of ‘Operational Creditor’ were indeed taken by the ‘Corporate Debtor’ by way of the agreements which are claimed to be executed, but that there was an existing dispute. 

5. The NCLT admitted the application filed by the operational creditor. 

6. Against this order, the present appeal has been filed. 

7. Decision: Appeal dismissed. 

OBSERVATIONS OF NCLAT: 
 We have gone through the Impugned Order which read as under:-
 “18. The Corporate Debtor had placed reliance on the letter dated 21st January, 2018 written by them to hold that there is an existence of dispute. However, on perusal of the email communication, we found that the corporate debtor is merely asking for further information on the services rendered by the operational creditor for each of the invoices raised. Can this be considered as pre-existing dispute is the moot questions? 
20. Thereby, on perusal of records, it is clear that the Respondent Corporate Debtor has not raised any dispute relating to debt nor raised any dispute relating to quality of service of goods. They merely sought information regarding the services provided, which cannot be termed as pre-existing dispute or plausible dispute. 
Further, the cheque bounce case of Telsa Marketing Pvt. Ltd. is not between the ‘Operational Creditor’ and the ‘Corporate Debtor’ but between some other parties which cannot be taken into consideration in the instant case.” 



DECISION OF NCLAT: We find ourselves in the agreement with the Adjudicating Authority for these and other reasons recorded and we do not find that the ‘Corporate Debtor’ is able to show “dispute” with regard to quality of services rendered and thus we do not find any reason to interfere in the Impugned Order. There is no substance in the appeal, the appeal is accordingly dismissed. No costs.
DISCLAIMER: the case law presented here is only for sharing information and knowledge with the readers. The views are personal, shall not be considered as professional advice. In case of necessity readers do consult with professionals for more understanding and clarity on the subject matter. The author will not be  responsible for any damage or loss to the readers, while acting on the basis of this article. 
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