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CASE STUDY-FEB 05- THE ACCEPTANCE OF DEPOSITS

QUESTION: The Promoter of the ABC Private Limited (a Start-up Registered company) incorporated on 20th June, 2016 is willing to accept deposit from its members. The shareholding of Mr. A  and Mr. B and Mr. C as on the 31st March 2017 is as under:
Mr. A Director of the company holding 4000 shares of Rupees 100 per share. 
Mr. B Friend of Mr. A 
Mr. C 3000 Shares of Rupees 100 per share 
The Company is not having investment in any Subsidiary Company and Associate Company, the borrowing from the Financial Institutions as on 31st March, 2017 is Rupees 10 Crores. 
On the basis of the above information, please advise on the following: 
i. Whether the company can Accept deposit from Mr. A 
ii. Whether the company can Accept deposit from Mr. B 
iii. Whether the company can Accept deposit from Mr. C? 
iv. What will be the maximum limits up to which the deposit can be accepted? 
v. Describe the various compliance requirements for the company.

ANSWER (I) WHETHER THE COMPANY CAN ACCEPT DEPOSIT FROM MR. A 
As per the Companies (Acceptance of Deposit) Rules, 2014 any amount received from a person 
who, at the time of the receipt of the amount, was a director of the company or a relative of 
the director of the Private Company is exempted under the deposit rules. 

However in such case  the director of the company or relative of the director of the private company, as the case may  be, from whom money is received, furnishes to the company at the time of giving the money,   a declaration in writing to the effect that the amount is not being given out of funds acquired  by him by borrowing or accepting loans or deposits from others and the company shall  disclose the details of money so accepted in the Board’s report. 


Hence the company can accept deposit from Mr. A as he is the Director of the company with 
No limit on the amount of deposit, further he needs to give declaration on the same. 

ANSWER (II). WHETHER THE COMPANY CAN ACCEPT DEPOSIT FROM MR. B 
No, the Company cannot accept deposit from Mr. B as he is not the director, relative of the directors of the company also he is not the members of the company. The definition of the  private company prohibited for any invitation of the public to subscribe for any securities of 
the company. 

Section 73(1) states that, no company shall invite, accept or renew deposits under this Act from the public except in a manner provided under Chapter V

ANSWER (III). WHETHER THE COMPANY CAN ACCEPT DEPOSIT FROM MR. C 
Yes, the company can accept deposit from Mr. C as per MCA notification dated 13th June, 2017, the provision the provision of clauses (a) to (e) of sub-section (2) of section 73 shall not apply to following class of private company-
(A) which accepts from its members monies not exceeding one hundred per cent.(100%)  of aggregate   of the paid up share capital, free reserves and securities premium account; or
 
(B) which is a start-up, for five years from the date of its incorporation; or 

(C) which fulfils all of the following conditions, namely:- 
(a) which is not an associate or a subsidiary company of any other company; 
(b) if the borrowings of such a company from banks or financial institutions or anybody corporate is less than twice of its paid up share capital or fifty crore rupees(Rs. 50 Cr), whichever is lower;  and 
(c) such a company has not defaulted in the repayment of such borrowings subsisting at the 
time of accepting deposits under this section:
 
In the above case the company is fits in the various conditions placed in the section for private 
limited companies for acceptance of deposit. Accordingly, the company can accept deposits. 
from its members up to the one hundred per cent. of aggregate of the paid up share capital, 
free reserves and securities premium account. 
ANSWER( IV). WHAT WILL BE THE MAXIMUM LIMITS UP TO WHICH THE DEPOSIT CAN BE ACCEPTED? 
As per rule 3(3) of the Companies (Deposit )Rules, 2014 - No company referred to in sub-section. 
(2) of section 73 shall accept or renew any deposit from its members, if the amount of such deposits together with the amount of other deposits outstanding as on the date of acceptance 
or renewal of such deposits exceeds thirty five per cent(35%)  of the aggregate of the Paid-up share  capital, free Reserves and securities premium account of the company. 

However maximum limit in respect of deposits to be accepted from members shall not apply 
to following classes of private companies, namely:- 
(i) a private company which is a start-up, for five years from the date of its incorporation; 
(ii) a private company which fulfils all of the following conditions, namely:- 
(a) which is not an associate or a subsidiary company of any other company; 
(b) the borrowings of such a company from banks or financial institutions or anybody corporate is less than twice of its paid up share capital or fifty crore rupees, whichever is less 
and 
(c) such a company has not defaulted in the repayment of such borrowings subsisting at the 
time of accepting deposits under section 73: 

ANSWER (V). FILING REQUIREMENT: 
The companies accepting deposits is required to file the details of monies so accepted to the Registrar in Form DPT-3 till June 30th on completion of financial year.
CONDITIONS FOR ACCEPTANCE OF DEPOSITS FROM MEMBERS 
Section 73(2) states that a company may, subject to 
(i) the passing of a resolution in general meeting; and 
(ii)  subject to such rules as may be prescribed in consultation with the Reserve Bank of India, accept deposits from its members on such terms and conditions, including the provision of security, if any, or for the repayment of such deposits with interest, as may be agreed upon between the company and its members, subject to the fulfilment of the following conditions, namely:— 
(a) issuance of a circular to its members including therein a statement showing the financial position of the company, the credit rating obtained, the total number of depositors and the amount due towards deposits in respect of any previous deposits accepted by the company and such other particulars in such form and in such manner as may be prescribed; 
(b) filing a copy of the circular along with such statement with the Registrar within thirty days before the date of issue of the circular; 
(c) depositing such sum which shall not be less than fifteen per cent. (15%) of the amount of its deposits maturing during a financial year and the financial year next following, and kept in a scheduled bank in a separate bank account to be called as deposit repayment reserve account; 
(d) providing such deposit insurance in such manner and to such extent as may be prescribed; 
(e) certifying that the company has not committed any default in the repayment of deposits accepted either before or after the commencement of this Act or payment of interest on such deposits; and 
(f) providing security, if any for the due repayment of the amount of deposit or the interest thereon including the creation of such charge on the property or assets of the company. 
In case when a company does not secure the deposits or secures such deposits partially, then, the deposits shall be termed as ‘‘unsecured deposits’’ and shall be so quoted in every circular, form, advertisement or in any document related to invitation or acceptance of deposits. 
Section 73(3) states that every deposit accepted by a company under sub-section (2) shall be repaid with interest in accordance with the terms and conditions of the agreement referred to in that sub-section.
 Section 73(4) states that when a company fails to repay the deposit or part thereof or any interest thereon under subsection (3), the depositor concerned may apply to the Tribunal for an order directing the company to pay the sum due or for any loss or damage incurred by him as a result of such non-payment and for such other orders as the Tribunal may deem fit.

CONCLUSION 
The provisions of Companies Act 2013 read with rules made under Chapter V, has brought several revamping aspects to protect the interest of depositors. 

The gist of provisions discussed above is as follows.

 — Company may accept deposit from its members by passing a resolution in general meeting and subject to conditions as may be prescribed in the Rules including Credit rating, Deposit insurance etc.

 — Public companies may accept deposits, if it has a net worth of not less than one hundred crore rupees( Rs. 100 Cr.) or a turnover of not less than five hundred crore rupees( 500 Cr.) and which has obtained the prior consent of the company in general meeting by means of a special resolution and also filed the said resolution with the Registrar of Companies and where applicable, with the Reserve Bank of India before making any invitation to the Public for acceptance of Deposits. 

— No company under sub-section (2) of section 73 or any eligible company shall issue a circular or advertisement inviting secured deposits unless the company has appointed one or more deposit trustees for creating security for the deposits. 

— Contract providing for deposit insurance at least thirty days before the issue of circular or advertisement. 

— Companies accepting deposit from members or eligible companies as defined, has to fulfil the conditions specified in Companies(Acceptance of Deposits)Rules 2014.

DISCLAIMER: the case study presented here is only for sharing information with readers. The views are personal, shall not be considered as professional advice. In case of necessity do consult with professionals for more clarity and understanding on subject matter.
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