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CASE STUDY-FEB 04- THE COMPANIES ACT, 2013

QUESTION: Hotsun Company is a medium-sized listed company. Mr. Mohan is a wealthy business entrepreneur and the original founder of the company. He owns 28% of the ordinary shares and is the major shareholder, but he is no longer a member of the board of directors, having resigned several years ago when the company obtained its stock market quotation. 
Although he is no longer a director, Mohan continues to show considerable interest in the business affairs of the company. Recently he has been demanding that the board should consult him on issues of business strategy and dividend policy. He also believes that at least two non-executive directors should resign because they contribute nothing of value to the board. Two members of the board agree, and argue that Mohan should be consulted regularly on important issues, given his success in leading the company in the past. However, the majority of the board members are hostile and resent Mohan’s continual interference. 
After a recent argument with the chairman, Mohan has threatened to sue members of the board for gross dereliction of their duties as directors. He has also demanded the resignation of a board member who is the owner of a property company that has just sold a property to Hotsun Company at a price that Mohan considers excessive. The chairman was unaware of this matter. 
Required 
As company secretary, prepare a report for the chairman advising him about 
(a) the powers of the board under the Companies Act, 2013 
(b) the appropriate measures for dealing with Mohan and responsibility of the board towards
Mohan. 
(c) the provisions of RPT considering the allegations made by Mohan.








ANSWERS (a) 
Powers of the Board: As per Section 179(3) read with Rule 8 of Companies (Meetings of Board  and its Powers) Rules, 2014, the Board of Directors of a company shall exercise the following  powers on behalf of the company by means of resolutions passed at meetings of the Board,   namely:— 

· to make calls on shareholders in respect of money unpaid on their shares; 
· to authorise buy-back of securities under section 68; 
· to issue securities, including debentures, whether in or outside India; 
· to borrow monies; 
· to invest the funds of the company; 
·  to grant loans or give guarantee or provide security in respect of loans; 
· to approve financial statement and the Board’s report;
· to diversify the business of the company;
· to approve amalgamation, merger or reconstruction; 
· to take over a company or acquire a controlling or substantial stake in another company; 
· to make political contributions; 
· to appoint or remove key managerial personnel (KMP); 
· to appoint internal auditors and secretarial auditor.











ANSWER(b)
Mr. Mohan was one of the founder directors of the Company and a major shareholder of the 
company holding 28% of the shares. A responsible business acts with care and loyalty towards 
its shareholders and in good faith for the best interests of the corporation. Business therefore 
has a responsibility to: 

· Apply professional and diligent management in order to secure fair, sustainable and competitive returns on shareholder investments. 
· Disclose relevant information to shareholders, subject only to legal requirements and competitive constraints. 
· Conserve, protect, and increase shareholder wealth. 
· Respect shareholder views, complaints, and formal resolutions.
ANSWER(c)
According to Section 2(76) of Companies Act 2013, “related party”, with reference to a company, means – 
(i) a director or his relative; 

(ii) a key managerial personnel or his relative; 

(iii) a firm, in which a director, manager or his relative is a partner; 

(iv) a private company in which a director or manager is a member or director; 

(v) a public company in which a director or manager is a director or holds along with his 
relatives, more than two per cent. (2%) of its paid-up share capital; 

(vi) any body corporate whose Board of Directors, managing director or manager is 
accustomed to act in accordance with the advice, directions or instructions of a director or 
manager; 



(vii) any person on whose advice, directions or instructions a director or manager is  accustomed to act: Provided that nothing in sub-clauses (vi) and (vii) shall apply to the advice, 
directions or instructions given in a professional capacity; 

(viii) any company which is – 
·  a holding, subsidiary or an associate company of such company; or 
· a subsidiary of a holding company to which it is also a subsidiary; 
Section 188 (1) of the Companies Act 2013 deals with the related party transactions with respect to: 
·  Sale, purchase or supply of any goods or materials 
· Selling or otherwise disposing of, or buying, property of any kind 
· Leasing of property of any kind 
· Availing or rendering of any services 
·  Appointment of any agent for purchase or sale of goods, materials, services or property Related  party’s appointment to any office or place of profit in the company, its subsidiary company or associate company, and 
· Underwriting the subscription of any securities or derivatives thereof, of the company.

Also, Section 188(1) of the Companies Act 2013 provides that a company shall enter into any contract or arrangement with a related party with respect to Related party transactions only with the consent of the Board of Directors given by a resolution at a meeting of the Board and subject to certain conditions as prescribed under Rule 15 of the Companies (Meetings of board and its Powers) Rules, 2014. 
Here, one of the board members had sold his property to Hotsun Ltd. at a price which Mohan considers excessive. The board member is related party as per Section 2(76) of Companies Act 2013 and selling property of any kind is a related party transaction as per Section 188 (1) of the Companies Act 2013. 
The law in India does not prohibit RPTs. Instead, the law puts into place a system of checks and balances, such as requirements for approval from the board of directors/shareholders, timely disclosures and prior statutory approvals, to ensure that the transactions are conducted within appropriate boundaries. RPTs are required to be managed transparently, so as not to impose a heavy burden on a company’s resources, affect the optimum allocation of resources, distort competition or siphon off public resources. 

Therefore, if the related party transaction has taken place with the consent of the Board of Directors given by a resolution at a meeting of the Board and subject to certain conditions as prescribed under Rule 15 of the Companies (Meetings of board and its Powers) Rules, 2014, then it is allowed as per the laws and regulations and the allegations of Mr. Mohan will not hold much significance.

DISCLAIMER: the case study presented here is only for sharing information with readers. The views are personal, shall not be considered as professional advice. In case of necessity do consult with professionals for more clarity and understanding on subject matter.
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