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CASE STUDY -08JAN-THE COMPANIES ACT, 2013

QUESTION:  
Explain whether the following offences are compoundable, if yes, by whom ?
(i) Failure to disclose director’s interest and participation by interested director.
(ii) Intentionally giving false evidence under Section 449 of the Companies Act,  2013.
(iii) Failure to maintain proper books of accounts before winding up.
(iv) Not publishing the order of confirmation of reduction in share capital by the Tribunal.

ANSWERS
(i) Failure to disclose director's interest and participation by interested  director  According to section 184(4) of the Companies Act, 2013(the Act), if a director of  the company contravenes the provisions of section 184(1) and 184(2) of the Act  i.e. related to Failure to disclose director’s interest, such director shall be liable  to a penalty of one lakh rupees. The offence mentioned above is punishable  under section 184(4) of the Act.

	SECTION 184 OF THE COMPANIES ACT, 2013 
(1) Every  director shall at the first meeting of the Board in which he participates as a director and thereafter at the first meeting of the Board in every financial year  or whenever there is any change in the disclosures already made, then at the first Board meeting held after such change, disclose his concern or interest in any company or companies or bodies corporate , firms, or other association of individuals which shall include the shareholding, in such manner as may be prescribed.
(2) Every director of a company who is in any way, whether directly or indirectly, concerned or interested in a contract or arrangement or proposed contract or arrangement entered into or to be entered into—
(a) with a body corporate in which such director or such director in association with any other director, holds more than two per cent. shareholding of that body corporate, or is a promoter , manager, Chief Executive Officer of that body corporate; or
(b) with a firm or other entity in which, such director is a partner, owner or member , as the case may be,
shall disclose the nature of his concern or interest at the meeting of the Board in which the contract or arrangement is discussed and  shall not participate in such meeting:
Provided that where any director who is not so concerned or interested at the time of entering into such contract or arrangement, he shall, if he becomes concerned or interested after the contract or arrangement is entered into, disclose his concern or interest forthwith when he becomes concerned or interested or at the first meeting of the Board held after he becomes so concerned or interested.
(3) A contract or arrangement entered into by the company without disclosure under sub-section (2) or with participation by a director who is concerned or interested in any way, directly or indirectly, in the contract or arrangement, shall be voidable at the option of the company.
(4) If a director of the company contravenes the provisions of sub-section (1) or subsection(2), such director shall be liable to a penalty of one lakh rupees.
(5) Nothing in this section—
(a) shall be taken to prejudice the operation of any rule of law restricting a director of a company from having any concern or interest in any contract or arrangement with the company;
(b) shall apply to any contract or arrangement entered into or to be entered into between two companies or between one or more companies and one or more bodies corporate where any of the directors of the one company or body corporate or two or more of them together holds or hold not more than two per cent. of the paid-up share capital in the other company or the body corporate.



In view of Sec 441(1)(b) of the Act the above offence is compoundable by Regional Director or any officer authorised by the Central Government, as the punishment  does not involve imprisonment.

	SECTION 441 OF THE COMPANIES ACT, 2013
(1) Notwithstanding anything contained in the Code of Criminal Procedure, 1973, any offence punishable under this Act (whether committed by a company or any officer thereof)  not being an offence punishable with imprisonment only, or punishable with imprisonment and also with fine, may, either before or after the institution of any prosecution, be compounded by—
(a) the Tribunal ; or
(b) where the maximum amount of fine which may be imposed for such offence does not exceed twenty-five lakh rupees , by the Regional Director or any officer authorised by the Central Government,
on payment or credit, by the company or, as the case may be, the officer, to the Central Government of such sum as that Tribunal or the Regional Director or any officer authorised by the Central Government, as the case may be, may specify:
Provided that the sum so specified shall not, in any case, exceed the maximum amount of the fine which may be imposed for the offence so compounded:
Provided further that in specifying the sum required to be paid or credited for the compounding of an offence under this sub-section, the sum, if any, paid by way of additional fee under sub-section (2) of section 403 shall be taken into account:
Provided also that any offence covered under this sub-section by any company or its officer shall not be compounded if the investigation against such company has been initiated or is pending under this Act.





(ii) Intentionally giving false evidence under section 449 of the Companies  Act, 2013 If any person intentionally gives false evidence within the purview of section 449  of the Companies Act, 2013(the Act), he shall be punishable with imprisonment  for a term which shall not be less than three years but which may extend to  seven years and with fine which may extend to ten lakh rupees. The offence  given above is punishable under section 449 of the Act.

In view of Sec 441 of the Act, the offence is non-compoundable as the offence is punishable with imprisonment as well.

	SECTION 449 OF INDIAN COMPANIES ACT 2013 "PUNISHMENT FOR FALSE EVIDENCE"
Save as otherwise provided in this Act, if any person intentionally gives false evidence -
(a) upon any examination on oath or solemn affirmation, authorised under this  Act; or
(b) in any affidavit, deposition or solemn affirmation, in or about the winding up of any company under this Act, or otherwise in or about any matter arising under this Act, he shall be punishable with imprisonment for a term which shall not be less than three years but which may extend to seven years and with fine which may extend to ten lakh rupees.


















(iii) Failure to maintain proper books of accounts before winding up  According to section 338 of the Companies Act, 2013, where a company is  being wound up, if it is shown that proper books of account were not kept by the  company throughout the period of two years immediately preceding the  commencement of the winding up, or the period between the incorporation of the  company and the commencement of the winding up, whichever is shorter, every officer of the company who is in default shall, unless he shows that he acted honestly and that in the circumstances in which the business of the company was carried on, the default was excusable, be punishable with imprisonment for  a term which shall not be less than one year but which may extend to three years and with fine which shall not be less than one lakh rupees but which may  extend to three lakh rupees.

In view of Sec 441 the above, the offence is non-compoundable as the punishment involves imprisonment as well.

	SECTION 338 OF THE COMPANIES ACT, 2013 -  LIABILITY WHERE PROPER ACCOUNTS NOT KEPT.— 
(1) Where a company is being wound up, if it is shown that proper books of account were not kept by the company throughout the period of two years immediately preceding the commencement of the winding up, or the period between the incorporation of the company and the commencement of the winding up, whichever is shorter, every officer of the company who is in default shall, unless he shows that he acted honestly and that in the circumstances in which the business of the company was carried on, the default was excusable, be punishable with imprisonment for a term which shall not be less than one year but which may extend to three years and with fine which shall not be less than one lakh rupees but which may extend to three lakh rupees. 

(2) For the purposes of sub-section (1), it shall be deemed that proper books of account have not been kept in the case of any company,— 

(a) if such books of account as are necessary to exhibit and explain the transactions and financial position of the business of the company, including books containing entries made from day-to-day in sufficient detail of all cash received and all cash paid, have not been kept; and 

(b) where the business of the company has involved dealings in goods, statements of the annual stock takings and, except in the case of goods sold by way of ordinary retail trade, of all goods sold and purchased, showing the goods and the buyers and the sellers thereof in sufficient detail to enable those goods and those buyers and sellers to be identified, have not been kept.
































(iv) Not publishing the order of confirmation of reduction in share capital by  the tribunal According to section 66(4) of the Companies Act, 2013 (the Act) the order of  confirmation of the reduction of share capital by the Tribunal under section 66(3)  of the Act shall be published by the company in such manner as the Tribunal  may direct.

The punishment for above mentioned offence which was earlier mentioned in  Sec 66(11) is now omitted by Companies (Amendment) Act, 2020 w.e.f. 21st  December, 2020. According to section 450 of the Act, where no penalty or punishment is provided  elsewhere in the Act, the company and every officer of the company who is in default or  such other person shall be liable to a penalty of ten thousand rupees, and in case of  continuing contravention, with a further penalty of one thousand rupees for each day after  the first during which the contravention continues, subject to a maximum of two lakh  rupees in case of a company and fifty thousand rupees in case of an officer who is in  default or any other person.

In view of section 441 of the Act, the offence is compoundable by Regional Director or any officer authorised by the Central Government as the punishment doesn’t involves imprisonment.

	SECTION 66 OF THE COMPANIES ACT, 2013  REDUCTION OF SHARE CAPITAL.—

(1) Subject to confirmation by the Tribunal on an application by the company, a company limited by shares or limited by guarantee and having a share capital may, by a special resolution, reduce the share capital in any manner and in particular, may— 

(a) extinguish or reduce the liability on any of its shares in respect of the share capital not paidup; or 
(b) either with or without extinguishing or reducing liability on any of its shares,— 
(i) cancel any paid-up share capital which is lost or is unrepresented by available assets; or (ii) pay off any paid-up share capital which is in excess of the wants of the company, alter its memorandum by reducing the amount of its share capital and of its shares accordingly:

 Provided that no such reduction shall be made if the company is in arrears in the repayment of any deposits accepted by it, either before or after the commencement of this Act, or the interest payable thereon. 
(2) The Tribunal shall give notice of every application made to it under sub-section (1) to the Central Government, Registrar and to the Securities and Exchange Board, in the case of listed companies, and the creditors of the company and shall take into consideration the representations, if any, made to it by that Government, Registrar, the Securities and Exchange Board and the creditors within a period of three months from the date of receipt of the notice:

Provided that where no representation has been received from the Central Government, Registrar, the Securities and Exchange Board or the creditors within the said period, it shall be presumed that they have no objection to the reduction. 

(3) The Tribunal may, if it is satisfied that the debt or claim of every creditor of the company has been discharged or determined or has been secured or his consent is obtained, make an order confirming the reduction of share capital on such terms and conditions as it deems fit: 

Provided that no application for reduction of share capital shall be sanctioned by the Tribunal unless the accounting treatment, proposed by the company for such reduction is in conformity with the accounting standards specified in section 133 or any other provision of this Act and a certificate to that effect by the company‘s auditor has been filed with the Tribunal. 

(4) The order of confirmation of the reduction of share capital by the Tribunal under sub-section (3) shall be published by the company in such manner as the Tribunal may direct.

 (5) The company shall deliver a certified copy of the order of the Tribunal under sub-section (3) and of a minute approved by the Tribunal showing— 
(a) the amount of share capital; 
(b) the number of shares into which it is to be divided; 
(c) the amount of each share; and 
(d) the amount, if any, at the date of registration deemed to be paid-up on each share, to the Registrar within thirty days of the receipt of the copy of the order, who shall register the same and issue a certificate to that effect. 

(6) Nothing in this section shall apply to buy-back of its own securities by a company under section 68.
 (7) A member of the company, past or present, shall not be liable to any call or contribution in respect of any share held by him exceeding the amount of difference, if any, between the amount paid on the share, or reduced amount, if any, which is to be deemed to have been paid thereon, as the case may be, and the amount of the share as fixed by the order of reduction. 

(8) Where the name of any creditor entitled to object to the reduction of share capital under this section is, by reason of his ignorance of the proceedings for reduction or of their nature and effect with respect to his debt or claim, not entered on the list of creditors, and after such reduction, the company is unable, within the meaning of sub-section (2) of section 271, to pay the amount of his debt or claim,— 

(a) every person, who was a member of the company on the date of the registration of the order for reduction by the Registrar, shall be liable to contribute to the payment of that debt or claim, an amount not exceeding the amount which he would have been liable to contribute if the company had commenced winding up on the day immediately before the said date; and 

(b) if the company is wound up, the Tribunal may, on the application of any such creditor and proof of his ignorance as aforesaid, if it thinks fit, settle a list of persons so liable to contribute, and make and enforce calls and orders on the contributories settled on the list, as if they were ordinary contributories in a winding up. 

(9) Nothing in sub-section (8) shall affect the rights of the contributories among themselves. 

(10) If any officer of the company— 
(a) knowingly conceals the name of any creditor entitled to object to the reduction; 
(b) knowingly misrepresents the nature or amount of the debt or claim of any creditor; or 
(c) abets or is privy to any such concealment or misrepresentation as aforesaid, he shall be liable under section 447.

(11) If a company fails to comply with the provisions of sub-section (4), it shall be punishable with fine which shall not be less than five lakh rupees but which may extend to twenty-five lakh rupees.



DISCLAIMER:  the case study presented here is only for sharing knowledge with the readers. The views are personal , shall not be taken a professional advice. In case of necessity do consult with professionals for more understanding and clarity on the subject matter.
FCS DEEPAK P. SINGH 
(B.Sc. LLB, FCS, AIII, CRMP)
Mobile No. +91 9920830041
Email ID: cs.deepakpsingh@gmail.com 
image1.jpeg




