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CASE STUDY ( O2 DEC)-SEBI( LODR) REGULATIONS, 2015

QUESTION
Dr. Sen, an industrial chemist with 15 years of experience, has recently been appointed to the post of Chief Executive Officer (CEO) of Pharma Ltd., a listed company. He has previously been employed in the company as Research Director. In preparation for his new assignment, he has been trying to get to grips with the concept of  corporate governance and all that it entails.

The board of Pharma Ltd. comprises of total ten directors (including one women director), six non-executive directors and five were considered independent. The board is responsible for overseeing strategy, approving major corporate initiatives and reviewing performance. There are three board committees - the Audit Committee, Remuneration Committee and Investors Grievance Committees. However, there is no Nomination Committee.

As the Company Secretary and Compliance Officer of Pharma Ltd, he is seeking your assistance to clarify some issues of concern.

You have been asked to prepare a brief report in which you:

(a) Provide Dr. Sen with a robust definition of corporate governance and a brief explanation of what you understand corporate governance to be.

(b) Comment on the board composition of Pharma Ltd. with respect to the Companies Act, 2013 and SEBI LODR Regulations, 2015. Also comment whether Dr. Sen should be Chairman of the Company.

(c) Explain whether Nomination Committee is mandatory under Companies Act, 2013 and what should be the role of Nomination Committee.
ANSWERS
(a) Corporate Governance has a broad scope. It includes both social and institutional aspects. Corporate Governance encourages a trustworthy, moral, as well as ethical environment. In other words, the heart of corporate governance is transparency, disclosure, accountability and integrity. It is to be borne in mind that mere legislation does not ensure good governance. Good governance flows from ethical business practices even when there is no legislation.

Good corporate governance promotes investor confidence, which is crucial to the ability of entities listed to compete for capital. Good corporate governance is essential to develop added value to the stakeholders as it ensures transparency which ensures strong and balanced economic development. This also ensures that the interests of all shareholders (majority as well as minority shareholders) are safeguarded. It ensures that all shareholders fully exercise their rights, and that the organization fully recognizes their rights.

Some other good definitions are given hereunder for better understanding:-

The Institute of Company Secretaries of India defines -“Corporate Governance is the application of best management practices, compliance of law in true letter and spirit and adherence to ethical standards for effective management and distribution of wealth and discharge of social responsibility for sustainable development of all stakeholders.”

Robert Ian (Bob) Tricker  defines as -  “Corporate Governance is concerned with the way corporate entities are governed, as distinct from the way business within those companies are managed. Corporate governance addresses the issues facing  Board of Directors, such as the interaction with top management and relationships with the owners and others interested in the affairs of the company”.  


ANSWER(b):
Board Composition: Section 149(1) of the Companies Act 2013 provides that every company shall have a Board of Directors consisting of individuals as directors and shall have—
• A minimum number of three directors in the case of a public company,
• At least two directors in the case of a private company, and
• At least one director in the case of a One Person Company; and
• A maximum of fifteen directors provided that a company may appoint more than fifteen directors after passing a special resolution.

Section 149(4) provides that every public listed company shall have at- least one third of total number of  directors as independent directors.

Regulation 17(1)(a) of SEBI LODR Regulations, 2015 provides that Board of directors shall have an optimum combination of executive and non-executive directors with at least one-woman director and not less than fifty per cent of the board of directors shall comprise of non-executive directors.

The board of Pharma Ltd. comprises of total ten directors, six non-executive directors and five were considered independent. The total number of directors is more than the minimum required directors and at- least one third of total number of directors are independent directors.

Also, as per SEBI Regulations, more than fifty per cent of the board of directors comprises of non- executive directors and one women director. Therefore, the board composition of Pharma ltd. is optimum as per the laws and regulations.




Separation of Chairman and CEO: First proviso to Section 203(1) of the Companies Act, 2013 provides for the separation of role of Chairman and Chief Executive Officer subject to conditions thereunder. It specifies that an individual shall not be appointed or reappointed as the chairperson of the company, in pursuance of the articles of the company, as well as the managing director or Chief Executive Officer of the company at the same time after the date of commencement of this Act unless,–
(a) the articles of such a company provide otherwise.
(b) the company does not carry multiple businesses:

Regulation 17(1B) of SEBI (LODR) Regulations, 2015 provides that effect from April 1, 2020, the top 500  listed entities shall ensure that the Chairperson of the board of such listed entity shall -
(a) be a non-executive director.
(b) not be related to the Managing Director or the Chief Executive Officer as per the definition of the term “relative” defined under the Companies Act, 2013:

Also, it is perceived that separating the roles of chairman and chief executive officer (CEO) increases the effectiveness of a company’s board. It is the boards and chairman’s job to monitor and evaluate a company’s performance. A CEO, on the other hand, represents the management team. If the two roles are performed by the same person, then there is less accountability. A clear demarcation of the roles and  responsibilities of the Chairman of the Board and that of the Managing Director/CEO promotes balance of power. 







The benefits of separation of roles of Chairman and CEO can be:
• Director Communication: A separate chairman provides a more effective channel for the board to express its views on management.

• Guidance: A separate chairman can provide the CEO with guidance and feedback on his/her  performance.

• Shareholders’ interest: The chairman can focus on shareholder interests, while the CEO manages  the company.

• Governance: A separate chairman allows the board to more effectively fulfil its regulatory requirements.

• Long-Term Outlook: Separating the position allows the chairman to focus on the long-term strategy while the CEO focuses on short-term profitability.

• Succession Planning: A separate chairman can more effectively concentrate on corporate succession  plans.

Therefore, on the basis of above-mentioned laws and regulations and the  potential benefits of separating Chairman and CEO, Dr. Sen should not be made Chairman of the Company as he is already CEO of the Company.









ANSWER (c )
Yes, it is mandatory under the Companies Act, 2013 to constitute the Nomination and Remuneration  Committee. Section 178(1) of the Act read with rule 6 of the Companies (Meetings of the Board and its Powers) Rules, 2014 and Rule 4 of the Companies (Appointment and Qualification of Directors) Rules, 2014, provides that the board of directors of following classes of companies is required to constitute a  Nomination and Remuneration Committee of the Board-

• every listed public company.

• All public companies with a paid-up capital of 10 crore rupees or more.

• All public companies having turnover of 100 crore rupees or more.

• All public companies, having in aggregate, outstanding loans or borrowings or debentures or deposits exceeding 50 crore rupees or more.

Since Pharma Ltd. Is a listed company, it is mandatory to the Nomination and Remuneration Committee which shall perform following functions:

• Identify persons who are qualified to become directors and who may be appointed in senior management in accordance with the criteria laid down, recommend to the Board their appointment  and removal and shall specify the manner for effective evaluation of performance of Board, its committees and individual directors to be carried out either by the Board, by the Nomination and
Remuneration Committee or by an independent external agency and review its implementation and  compliance [Section 178(2)].



• Formulate the criteria for determining qualifications, positive attributes and independence of a director and recommend to the Board a policy, relating to the remuneration for the directors, key managerial personnel and other employees. [Section 178(3)]

DISCLAIMER the case law presented here is only for sharing information with readers. In case of necessity do consult with professionals.
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