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CASE STUDY ( O1 DEC)-SEBI( PROHIBITION OF INSIDER TRADING) REGULATIONS, 2015

QUESTION: 
MCL is a public limited company, which has its equity shares listed on both BSE Limited and National Stock Exchange of India Limited. CPPL is a part of the promoter group of MCL since it is closely held by certain promoters of MCL. However, currently CPPL neither holds any equity shares in MCL nor has any role in the management of MCL. 

The ‘Promoter and Promoter Group’ of MCL collectively hold 65.44% of the total paid-up capital of MCL, as on date. Being a public listed company, MCL has issued a ‘Code of practice and procedures for fair disclosure of unpublished price sensitive information (“UPSI”) and code of conduct to regulate, monitor and report trading by insiders of MCL (“CoC”) in accordance with the SEBI (Prohibition of Insider Trading Regulations), 2015 (“PIT Regulations”). 

CPPL now intends to acquire 50,000 equity shares, constituting 0.06% of the paid-up capital of MCL (“Proposed Acquisition”), which is beyond the thresholds stipulated by the board of directors of MCL for trading by designated persons. In view of the above facts, answer the following questions:

I) What category of persons are required to obtain a pre-clearance from the compliance officer of a listed entity prior to trading?

II) Will CCPL be required to obtain a pre-clearance from the compliance officer of MCL for the Proposed Acquisition?

III) Does the compliance officer have discretionary powers under the PIT Regulations to reject a pre- clearance request on any reason it deems fit?

IV) Is the compliance officer required to consider certain factors while approving or rejecting an application seeking pre-clearance for a proposed transaction?

I)  Is there any provision in the PIT Regulations that provides for the examination of acts of a compliance officer?

	APPLICABLE REGULATIONS - PROHIBITION OF INSIDER TRADING CODE(MODEL)
REGULATION 2(c) DEFINES COMPLIANCE OFFICER AS;
 
“compliance officer” means any senior officer, designated so and reporting to the board  of  directors or  head  of  the  organization  in  case  board  is  not  there ,  who  is  financially  literate  and  is  capable  of  appreciating  requirements  for  legal  and  regulatory  compliance  under  these  regulations and  who  shall  be  responsible  for  compliance  of  policies,  procedures, maintenance  of  records, monitoring  adherence  to  the  rules  for  the  preservation  of  unpublished  price  sensitive  information,  monitoring  of  trades  and  the  implementation  of  the  codes  specified  in  these  regulations  under  the  overall  supervision of the board of directors of the listed company or  the  head of  an organization , as the case 
may be.,

REGULATION 2(g) DEFINES CONNECTED PERSONS AS 
“Connected Person” means,- 

(i) any person who is or has during the six months prior to the concerned act been associated with a Company, directly or indirectly, in any capacity including by reason of frequent communication with its officers or by being in any contractual, fiduciary or employment relationship or by being a director, officer or an employee of the Company or holds any position including a professional or business relationship between himself and the Company whether temporary or permanent, that allows such person, directly or indirectly, access to unpublished price sensitive information or is reasonably expected to allow such access. 

(ii) Without prejudice to the generality of the foregoing, the persons falling within the following categories shall be deemed to be connected persons unless the contrary is established, - 


(a). an immediate relative of connected persons specified in clause (i); or 
(b). a holding Company or associate Company or subsidiary Company; or 
(c). an intermediary as specified in section 12 of the Act or an employee or director thereof; or 
(d). an investment Company, trustee Company, asset management Company or an employee or director thereof; or 
(e). an official of a stock exchange or of clearing house or corporation; or 
(f). a member of board of trustees of a mutual fund or a member of the board of directors of the asset management Company of a mutual fund or is an employee thereof; or 
(g). a member of the board of directors or an employee, of a public financial institution as defined in section 2 (72) of the Companies Act, 2013; or 
(h). an official or an employee of a self-regulatory organization recognised or authorized by the Board; or 
(i). a banker of the Company; or 
(j). a concern, firm, trust, Hindu undivided family, Company or association of persons wherein a director of a Company or his immediate relative or banker of the Company, has more than ten per cent of the holding or interest.





REGULATION 2(h) DEFINES DESIGNATED PERSON  AS 
“DESIGNATED PERSON” means persons specified by the Board in consultation with the Compliance Officer to be covered by this Code on the basis of their role and function in the Company and access that such role and function would provide to unpublished price sensitive information in addition to seniority and professional designation and shall include:- 

(i) directors of the Company; 
(ii) employees of the Company designated on the basis of their functional role or access to unpublished price sensitive information; 
(iii) promoters of the Company and entities of promoter group; 
(iv) Vice-Chairman & Managing Director and employees of the Company upto two levels below Vice-Chairman & Managing Director of the Company irrespective of their functional role in the Company or ability to have access to unpublished price sensitive information; 
(v) support staff of the Company such as IT and Secretarial staff who have access to unpublished price sensitive information.

REGULATION 2(h) "UNPUBLISHED PRICE SENSITIVE INFORMATION" (‘UPSI’) PERSON  AS ;
"Unpublished Price Sensitive Information" (‘UPSI’) means any information, relating to Company or its Securities, directly or indirectly, that is not generally available which upon becoming generally available, is likely to materially affect the price of the Securities and shall, ordinarily including but not restricted to, information relating to the following: – 
(i) financial results; 
(ii) dividends; 
(iii) change in capital structure; 
(iv) mergers, de-mergers, acquisitions, delistings, disposals and expansion of business and such other transactions; and 
(v) changes in key managerial personnel.

COMMUNICATION, PROCUREMENT AND PRESERVATION OF UPSI AND SHARING OF UPSI ON NEED-TO-KNOW BASIS

1. No Designated Persons and other Employees of the Company shall communicate, provide, or allow access to any UPSI, relating to a Company or Securities, to any person including other insiders except where such communication is in furtherance of legitimate purposes, performance of duties or discharge of legal obligations. 

2. No person shall procure from or cause the communication by any insider of UPSI, relating to the Company or Securities, except in furtherance of legitimate purposes, performance of duties or discharge of legal obligations. 

3. An UPSI may be communicated, provided, allowed access to or procured, in connection with a transaction that would:– 
(i) entail an obligation to make an open offer under the Takeover Regulations where the Board is of informed opinion that the sharing of such information is in the best interests of the Company; 

(ii) not attract the obligation to make an open offer under the Takeover Regulations but where the Board is of informed opinion that the sharing of such information is in the best interests of the Company and the information that constitute UPSI is disseminated to be made generally available at least two trading days prior to the proposed transaction being effected in such form as the board of directors may determine to be adequate and fair to cover all relevant and material facts.


4. For purposes of para 3  the Board shall require the parties to execute agreements to contract confidentiality and non-disclosure obligations on the part of such parties and such parties shall keep information so received confidential, except for the purpose of para 3, and shall not otherwise trade in Securities of the Company when in possession of UPSI. 

5. When the person in possession of UPSI shares the same for legitimate purposes, he/she shall enter the details in the Structured Digital Database (SDD) himself/herself or through a person nominated by him/her promptly containing the nature of UPSI, and the name(s) of such persons who have shared the information and also the name(s) of such persons with whom information is shared along with the Permanent Account Number or any other identifier authorized by law where Permanent Account Number is not available. 

6. The report on maintenance on SDD will be placed before the Vice –Chairman & Managing Director and the same will be reviewed by the Audit Committee as a part of an annual review of compliance with the provisions of the SEBI – PIT. 

7. SDD shall not be outsourced and shall be maintained internally with adequate internal controls and checks to ensure non-tampering of the database. SDD shall be kept secure and protected. 

8.  The SDD shall be preserved for a period of eight years after completion of the relevant transactions. In case any details of SDD are sought by SEBI the said SDD shall be preserve for a longer period.

9. Unauthorised reading, dissemination, distribution or copying of UPSI is prohibited. If any employee receives any UPSI not intended for him, he shall report the same immediately to the Compliance Officer.
REGULATION 7 DEALS WITH PRE-CLARANCE OF TRADES
  All designated persons and their immediate relatives who intend to trade (purchase or sale) in Securities of the Company during the period the trading window is open shall get the transaction pre-cleared as under:

	Pre-clearance Authority
	Applications for pre-clearance made by

	Chairman of Audit Committee
	Vice- Chairman & Managing Director of the Company for trading in Securities of the Company.


	Vice- Chairman & Managing Director
	(i) Compliance Officer of the Company for trading in Securities of the Company. 

(ii)  Designated person whose cumulative trading in Securities of the Company during a financial year in excess of 5,000 securities.

	Compliance Officer
	Designated persons for trading in excess of 1,000 securities or Rs.10,00,000/-, whichever is lower, per calendar quarter whose trading in securities of the Company in a financial year is less than 5000 securities.



PROCEDURE OF PRE-CLEARANCE OF TRADES; 
1. AN APPLICATION MAY BE MADE IN FORM I TO THE COMPLIANCE OFFICER INDICATING; 
a). the estimated number of Securities that the designated persons intend/s to trade in, the details as to the depository participant with which he/his immediate relatives has/have an account, 
b). the details as to the Securities of the Company held by him or his immediate relatives in electronic and physical mode, 
c). such other details as may be required by the Compliance Officer in this behalf, and 
d). in the case of immediate relative who intends to trade in Securities of the Company, the application is to be moved through the designated person of whom he/she is immediate relative.

2. At the time of making the application for pre-clearance for trading in the Securities a declaration, in Form II, shall be executed in favour of the Company by such designated persons except Promoter of the Company incorporating, inter alia, the following paras, as may be applicable: 
a). He/she does not have any access and has not received UPSI up to the time of signing the declaration. 
b). He/she has access to or receives UPSI after the signing of the declaration but before the execution of the transaction he/she shall inform the Compliance Officer of the change in his position and that he/she would completely refrain from trading in the Securities of the Company till the time such information becomes public. 
c). he/she has not contravened the Code as notified by the Company from time to time. 
d). he has made a full and true disclosure in the matter.

3. The Company may require such persons to furnish a statement of holding by him/his immediate relatives in Form III at the time of pre-clearance.








REGULATION 10 DEALS WITH DISCLOSURE REQUIREMENTS

INITIAL DISCLOSURES Every person on appointment as a key managerial personnel or a director of the Company or upon becoming a Promoter or entities of the promoter group shall disclose his holding of Securities of the Company as on the date of appointment or becoming a Promoter, to the Company within seven days of such appointment or becoming a Promoter in Form B annexed to the Regulations.

CONTINUAL DISCLOSURES 
(a). Every Promoter, or entities of the promoter group directors, designated person of the Company, immediate relatives of directors and employees of the Company shall disclose to the Company the number of such Securities acquired or disposed of within two trading days of such transaction in Form C annexed to the Regulations if the value of the Securities traded, whether in one transaction or a series of transactions over any calendar quarter, aggregates to a traded value in excess of ten lakh rupees or such other value as may be specified; 

Explanation. — It is clarified for the avoidance of doubts that the disclosure of the incremental transactions after any disclosure under this sub-regulation, shall be made when the transactions effected after the prior disclosure cross the threshold specified.

(b) All Designated Persons shall submit periodic statement of any dealings in securities for every quarter ending June 30, September 30, December 31 and March 31 in Form VI. The statement shall also include tradings for which preclearance is obtained from the Company and shall be furnished to the Compliance Officer within fifteen days (15 days) from the end of quarter.



DISCLOSURES BY OTHER CONNECTED PERSONS

1. The Company may at its discretion require any other connected person or class of connected persons to make disclosures of holdings and trading in Securities of the Company in Form D annexed to the Regulations and at such frequency as may be determined by the Company in order to monitor compliance with these regulations.

2. The Compliance Officer shall maintain records of all the declarations in the
appropriate form given by the directors/designated persons for a period of five years.

3. The Compliance Officer shall place before the Vice- Chairman & Managing Director on a monthly basis all the details of the trading in the Securities by directors, designated persons together with the accompanying documents that such persons had executed. The Compliance Officer shall also place before the Board of Directors quarterly reports in this regard.

4. The Board shall ensure that the Vice- Chairman & Managing Director ensures compliance with this Code.

5. The Audit Committee of the Company shall review compliance with the provisions of this Code at least once in a financial year and shall verify that the systems for internal control are adequate and are operating effectively.





REGULATION 11 DEALS WITH PENALTY FOR CONTRAVENTION OF CODE BY DESIGNATED PERSON; 
1. The designated person (either directly or through their immediate relatives) who trades in Securities or communicates any information for trading in Securities in contravention of the Code may be penalised and appropriate action may be taken by the Company as per the procedure laid down in the Policy for determination of penalty for violation of this Code. 

2. The persons who violate this Code shall, in addition to any other penal action that may be taken by the Company pursuant to law, also be subject to disciplinary action, which in respect of a Designated Person, who is also an Employee of the Company may include wage freeze, recovery, clawback, demotion, suspension, termination of employment. 

3.  In case it is observed by the Company/Compliance Officer that there has been a violation of SEBI (Prohibition of Insider Trading) Regulations, 2015, the Company shall promptly inform stock exchange(s) of such violation after following the verification/ enquiry/ investigation procedures laid down in the Policy for determination of penalty for violation of this Code to be completed within the period of 30 days from the date of knowledge of the violation of PIT Code by the Compliance Officer.

REGULATION 12 DEALS WITH PENALTY FOR INSIDER TRADING PURSUANT TO SEBI ACT, 1992 

1. Any Insider who indulges in insider trading in contravention of Section 15G of the SEBI Act, 1992 will be liable to a penalty which shall not be less than Rs. 10 lakhs but which may extend to Rs.25 crores or three times the amount of profits made out of insider trading, whichever is higher. 


2. If any provision of this Code are in conflict with or inconsistent with the Regulations and in the event of any amendment to the Regulations or issuance of any clarification relating to prohibition of insider trading, such amendment/ clarification shall be deemed to have been included in this Code. 

3. The Code of Practices and Procedure for fair disclosure of Unpublished Price Sensitive Information and Policy for handling and protection of Unpublished Price Sensitive Information pertaining to periodical financial results shall forms part of this Code. This Code is subject to review from time to time. In the event of any amendment in SEBI (PIT) Regulations, the same shall be deemed to be forming part of this Code and the same will prevail in case any provision of this Code inconsistent with the said amendment.



ANSWERS:
The following are the findings of the case as given above:
I) Clause 6 of Schedule B of the PIT Regulations states that pre-clearance is required to be obtained only by ‘designated persons’ (i.e. employees and connected persons designated as such on the basis of their functional role in the organization) if the value of the proposed trades is above such thresholds as stipulated  by the board of directors of the listed company.

II) CCPL will be required to obtain a pre-clearance from the compliance officer of MCL for the Proposed Acquisition only if it is designated as a ‘designated person’ by the board of directors of MCL, in consultation with the compliance officer.



III) The compliance officer, under the provisions of the PIT Regulations, is entrusted with ensuring adherence to the PIT Regulations and in rejecting a pre-clearance request, the compliance officer is required to ensure compliance in letter and spirit to the PIT Regulations i.e. to ensure that no undue advantage accrues to certain categories of investors on account of their access to UPSI and not for any ulterior motive.

IV)  The compliance officer is required to approve or reject a request for pre-clearance after necessary assessment as per the PIT Regulations and the Code of Conduct of the company. Clause 7 of Schedule B of the PIT Regulations requires the compliance officer to maintain a list of such securities as a ‘restricted list’ which is to be used as a basis for approving or rejecting applications for pre-clearance of trades and Clause 8 requires a compliance officer to have regard to whether a declaration (from the applicant seeking pre-clearance to the effect that he is not in possession of UPSI) is reasonably capable of being rendered inaccurate.

V)  Regulation 2(1)(c) of the PIT Regulations lays down that the compliance officer acts under the overall supervision of the board of directors of the listed company or the head of the organization (as the case may be). Additionally, Clause 1 of Schedule B of the PIT Regulations requires the compliance officer to report to the board of directors and provide reports to the Chairman of the audit committee/ board of directors. Hence, any act of the compliance officer may be referred to the board of directors and the audit committee  for examination with the extant laws and relevant facts of the case.

DISCLAIMER: the case law presented here is only for sharing information with readers. In views are personal , should not be considered as professional advice. in case of necessity do consult with professionals.
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