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CA HETAL SANGOI

Key Highlights – New Reporting

· Existence of Registered Office and active tagging
· Receipts which fall under the definition ‘ not a deposit ’
· Annual updation of KYC of Directors
· Dues to Micro & Small Enterprises

Compliance - Calendar

	Purpose
	Cut off Date
	Form
	Due Date of

	
	
	
	filing

	
	
	
	

	Reporting of dues
	
	
	30 days from

	to Small and
	
	MSME Form
	

	
	22.01.2019
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	Medium
	
	1
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	Enterprises
	
	
	

	
	
	
	

	
	
	
	

	Receipts falling
	
	
	

	under Rule 2(1)(c)
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	of Deposit Rules
	
	
	

	
	
	
	

	Existence of Reg
	
	INC 22A
	

	Office and Active
	31.12.2017
	
	25.04.2019

	
	
	22A
	

	Tagging
	
	
	

	
	
	
	

	
	
	
	

	Directors KYC
	31.03.2019
	DIR3 KYC
	30.04.2019

	
	
	
	




Active Company Tagging Identities and Verification(ACTIVE)

E form : INC 22A (Form annexed)

Rule 25A Active Company Tagging Identities and Verification (ACTIVE) of The Companies (Incorporation) Rules, 2014

Analysis of Section 12 Registered office of the Company

Section 12 (1) :

Having a RO capable of receiving and acknowledging all communications and notices as may be addressed to it

This is to be intimated within 30 days of incorporation.

Section 12 (2) :

Intimation of RO to ROC in INC 22

Section 12 (5) :

Change of Registered Office with EGM approval



Section 12 (6 &7 ) :

Approval of Regional Director in special cases

Section 12 (8) :

Default in special cases

Section 12 (9) :

Power of registrar to initiate physical verification of RO and initiate steps for strike off

Companies Exempted from Filing INC 22A

· Struck off companies
· Companies under the process of striking off
· Companies under liquidation
· Amalgamated or Dissolved companies
· The company under management dispute and the Registrar has recorded the same.


Pre Requisites

· Annual Filing to be completed till 2017-18
· Filing DIR3 KYC of all directors to be completed
· Regularise ADT 1 (if not already filed)
· Name Board & Address of the company to be displayed
· Minimum 2 Directors to sign the form
· Presence of Director in the photo graph
Checklist

· Regularise the Registered Office by filing INC 22 & MGT 14 as applicable
· Compliance of Sec 12(3)(a)
· Latitute and Longitude of Registered office Address
· Photograph of the Registered Office – inside & outside
· Email Id of the company
· Verification by OTP
· Declaration from Company (Format)


Certification

OPC- One director

Other companies : Two directors or one director and KMP

Professional : Certified by the CS/CA/CWA  in practice.

Consequence of Non Filing/Late Filing

· Fee of 10,000/- if filed after 25/04/2019
· Marking of status of Company as “Active – Non Compliant” in MCA Master
Data.

· Registrar can initiate action u/s 12(9) for strike off.
· Filing of following eforms will be barred: –
SH-7 (Change in Authorized Share Capital)

PAS-3 (Change in Paid-up Capital)

DIR-12 (Changes in Director except cessation);

INC-22 (Change in Registered Office)

INC-28 (Amalgamation de-merger)



Questions ???

Relevant section backing INC 22A filing ?

Is there duplication of procedure ?

Whether Rules override substantive provisions of the Act ?

FAQ - INC22 A

1. Whether same registered office address can be used for more than 1 company ?

2. How to ensure that the Latitude and Longitude provided is correct ?

3. How the INC 22A can be filed where the directors are disqualified?

4. Whether companies under insolvency should file Form INC 22A ?

5. A company where none of the directors are present in India , how INC 22A can be filed ?

6. Whether companies filed application for strike off in Form STK 2 and the form is pending for approval should file INC 22A ?

7.  Whether SRN of GNL2 will be recognized in INC 22A instead of
ADT

1 ?



Reporting of Deposits not covered under Rule 2(1)(c ) of The Companies (Acceptance of Deposits) Rules 2014

Key Observations of the Committee constituted by MCA to review the offences under the Companies Act, 2013(Pg 52)

http://www.mca.gov.in/Ministry/pdf/ReportCommittee_28082018.pdf

· Certain companies had misused the provisions relating to acceptance of deposits from the public.
· The definition of deposits under Rule 2(1)(c) of the Companies (Acceptance of Deposits) Rules, 2014 excludes certain transactions from the ambit of 'deposits', and as a result these transactions go unreported.
· Exclusions, such as the one relating to the appropriation of advance for supply of goods and services within a period of 365 days are being exploited for dubious trade practices.
· IMF has recommended that deposit taking by institutions that are not regulated as banks should be prohibited, notwithstanding a very small volume of such deposits


Recommendation of the Committee

An e-Form may be introduced where all companies (public or private) may be required to provide the details of transactions which are excluded from the purview of 'deposit's under the Rules.

E Form : DPT 3 (Notification & form annexed)

Relevant Section/Rules

Rule 16A (3) of the Companies(Acceptance of Deposit) Rules 2014

Every company other than Government company shall file :

· a onetime return of
· outstanding receipt of money or loan by a company but not considered as deposits, in terms of clause (c) of sub-rule 1 of rule 2
· From the 01st April, 2014 to the date of publication of this notification(22.01.2019) in the Official Gazette, as specified in Form DPT-3 within ninety days from the date of said publication of this notification along with fee as provided in the Companies (Registration Offices and Fees) Rules, 2014


New Reporting Requirements under Rule 16A(3)

· Transactions which are not included in deposits under Rule 2(1)(c) of the Companies(Deposits) Rules 2014
· Total amount o/s with respect to the above transactions as on 22.01.2019
· Break up of the category of transactions covered under Rule 2(1) (c)
Brief Extract of Rule 2(1)(c) of The Companies (Acceptance of Deposit) Rules,2014

A. Receipt from Govts

· The Central Government or a State Government or a local authority or a statutory authority constituted under an Act of Parliament or a State Legislature
· Receipt from any source where the repayment is guaranteed by by the Central Government or a State Government
· Any amount received from foreign Governments, foreign or international banks, multilateral financial institutions etc

B. Receipts under the Companies Act,2013
(a) Any amount accepted by a Nidhi company in accordance with the rules made under section 406 of the Act.

(b) Intercorporate Loans

(c) Share application money to be used for allotment of securities

(d) Any amount raised by the issue of bonds or debentures secured by a first charge or a charge ranking pari passu with the first charge on any assets excluding intangible assets of the company or bonds or debentures compulsorily convertible into shares of the company within 10 years

(e) Any amount received from a person who, at the time of the receipt of the amount, was a director of the company or a relative of the director of the Private company and disclosure in Board’s Report

(f) Any amount raised by issue of non-convertible debenture not constituting a charge on the assets of the company and listed on a recognised stock exchange as per applicable regulations made by Securities and Exchange Board of India.


(g) An amount of twenty five lakh rupees or more received by a start-up company, by way of a convertible note (convertible into equity shares or repayable within a period not exceeding five years from the date of issue) in a single tranche, from a person

C. Receipt under another Law/Regulation
· From persons resident outside India subject to the provisions of Foreign Exchange Management Act, 1999
· Commercial paper or any other instruments issued in accordance with the guidelines or notification issued by the Reserve Bank of India
· any amount received by a company from Alternate Investment Funds, Domestic Venture Capital Funds, Infrastructure Investment Trusts, Real Estate Investment Trusts and Mutual Funds registered with the Securities and Exchange Board of India
· Any amount received by the company under any collective investment scheme in compliance with regulations framed by the Securities and Exchange Board of India;

D. Receipts in the Ordinary Course of Business

a) As an advance for the supply of goods or provision of services accounted for in any manner whatsoever provided that such advance is appropriated against supply of goods or provision of services within a period of three hundred and sixty five days from the date of acceptance of such advance:

Provided that in case of any advance which is subject matter of any legal proceedings before any court of law, the said time limit of three hundred and sixty five days shall not apply:

b) As advance, accounted for in any manner whatsoever, received in connection with consideration for an immovable property under an agreement or arrangement, provided that such advance is adjusted against such property in accordance with the terms of agreement or arrangement;

c) As security deposit for the performance of the contract for supply of goods or provision of services;

d) As advance received under long term projects for supply of capital goods.

e) As an advance towards consideration for providing future services in the form of a warranty or maintenance contract as per written agreement or arrangement, if the period for providing such services does not exceed the period prevalent as per common business practice or five years, from the date of acceptance of such service whichever is less;



f) As an advance received and as allowed by any sectoral regulator or in accordance with directions of Central or State Government;

g) As an advance for subscription towards publication, whether in print or in electronic to be adjusted against receipt of such publications

Provided that if the amount received under items (a), (b) and (d) above becomes refundable (with or without interest) due to the reasons that the company accepting the money does not have necessary permission or approval, wherever required, to deal in the goods or properties or services for which the money is taken, then the amount received shall be deemed to be a deposit under these rules: Explanation.- For the purposes of this sub-clause the amount shall be deemed to be deposits on the expiry of fifteen days from the date they become due for refund

E. Other Receipts

· Received by the company, whether in the form of instalments or otherwise, from a person with promise or offer to give returns, in cash or in kind, on completion of the period specified in the promise or offer, or earlier, accounted for in any manner whatsoever, or
any additional contributions, over and above the amount above mentioned, made by the company as part of such promise or offer, shall be considered as deposits unless specifically excluded under this clause


F. Receipts from Bank/ Financial Institution

· any amount received as a loan or facility from any banking company or from a co-operative bank
· a loan or financial assistance from Public Financial Institutions notified by the Central Government
· any amount brought in by the promoters of the company by way of unsecured loan in pursuance of the stipulation of any lending financial institution or a bank subject to fulfillment of the following conditions, namely:-
(a) the loan is brought in pursuance of the stipulation imposed by the lending institutions on the promoters to contribute such finance;

(b) the loan is provided by the promoters themselves or by their relatives or by both; and

(c) the exemption under this sub-clause shall be available only till the loans of financial institution or bank are repaid and not thereafter;


G. Deposit from Employees

Any amount received from an employee of the company not exceeding his annual salary under a contract of employment with the company in the nature of non-interest bearing security deposit

H.Any non-interest bearing amount received and held in trust

I. Chit Companies
any amount received by way of subscription in respect of a chit under the Chit Fund Act, 1982 (40 of 1982);



FAQ

1. Whether the return for non deposits is a one-time affair?

2. If the company has accepted 'deposits' under the Act, whether it shall file e-Form DPT-3?

3. Whether Banking Cos and NBFC’s have to report in new DPT 3 ?

4. Whether gross/net amount of transaction  to be disclosed ?

5. Whether deposits taken prior to CA 2013 to be disclosed ?

6. Whether Secured and unsecured loans to be reported ?

7. If a company not having any outstanding loan or outstanding receipt of money as on 22.01.2019 (i.e. date of publication of rules). Whether a company needs to file e-form DPT-3 ?

8. If some outstanding receipt of money or loan had become due before 01st April, 2014, still continuing and outstanding in the record of Company. Whether such an outstanding loan or receipt required to report in DPT-3.

?

MCA has issued a Circular No. 05/2015 dated: 30th March, 2015 and clarified that “such amount shall not be treated as deposit subject to the condition that relevant such private company shall disclose about the same in Notes to its Financial Statement

9. What will be the consequences of non disclosure/non filing of DPT 3 ?

10. Whether non compliance resolved prior to 22.01.2019 to be disclosed ?
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