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7 Incorporation of company

(7) Without prejudice to the provisions of sub-section (6), where a company has been got
incorporated by furnishing any false or incorrect information or representation or by
suppressing any material fact or information in any of the documents or declaration filed or
made for incorporating such company or by any fraudulent action, the Tribunal may, on an
application made to it, on being satisfied that the situation so warrants, —

(a) pass such orders, as it may think fit, for regulation of the management of the company
including changes, if any, in its memorandum and articles, in public interest or in the
interest of the company and its members and creditors; or

(b) direct that liability of the members shall be unlimited; or

(e) pass such other orders as it may deem fit:

Provided that before making any order under this sub-section,—

(i) the company shall be given a reasonable opportunity of being heard in the matter;

and

(ii) the Tribunal shall take into consideration the transactions entered into by the company,
including the obligations, if any, contracted or payment of any liability

14 Alteration of articles.

Provided further that any alteration having the effect of conversion of a public

company into a private company shall not take effect except with the approval of the
Tribunal which shall make such order as it may deem fit.

Every alteration of the articles under this section and a copy of the order of the Tribunal
approving the alteration as per sub-section (1) shall be filed with the Registrar, together
with a printed copy of the altered articles, within a period of fifteen days in such manner as
may be prescribed, who shall register the same

55 Issue and redemption of preference shares

(3) Where a company is not in a position to redeem any preference shares or to pay
dividend, if any, on such shares in accordance with the terms of issue (such shares
hereinafter referred to as unredeemed preference shares), it may, with the consent of the
holders of three-fourths in value of such preference shares and with the approval of the
Tribunal on a petition made by it in this behalf, issue further redeemable preference shares
equal to the amount due, including the dividend thereon, in respect of the unredeemed
preference shares, and on the issue of such further redeemable preference shares, the
unredeemed preference shares shall be deemed to have been redeemed:

Provided that the Tribunal shall, while giving approval under this sub-section,

order the redemption forthwith of preference shares held by such persons who have not
consented to the issue of further redeemable preference shares.

Explanation.—For the removal of doubts, it is hereby declared that the issue of further
redeemable preference shares or the redemption of preference shares under this section
shall not be deemed to be an increase or, as the case may be, a reduction, in the share
capital of the company.
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61 Power of limited company to alter its share capital

(b) consolidate and divide all or any of its share capital into shares of a larger amount than
its existing shares: [Refer regulation (36) (a) of Table F]

Provided that no consolidation and division which results in changes in the

voting percentage of shareholders shall take effect unless it is approved by the Tribunal on
an application made in the prescribed manner;

62 Further issue of share capital.

(4) Notwithstanding anything contained in sub-section (3), where any debentures have been
issued, or loan has been obtained from any Government by a company, and if that
Government considers it necessary in the public interest so to do, it may, by order, direct
that such debentures or loans or any part thereof shall be converted into shares in the
company on such terms and conditions as appear to the Government to be reasonable in
the circumstances of the case even if terms of the issue of such debentures or the raising of
such loans do not include a term for providing for an option for such conversion:

Provided that where the terms and conditions of such conversion are not

acceptable to the company, it may, within sixty days from the date of communication of
such order, appeal to the Tribunal which shall after hearing the company and the
Government pass such order as it deems fit.

(5) In determining the terms and conditions of conversion under sub-section (4), the
Government shall have due regard to the financial position of the company, the terms of
issue of debentures or loans, as the case may be, the rate of interest payable on such
debentures or loans and such other matters as it may consider necessary.

(6) Where the Government has, by an order made under sub-section (4), directed that any
debenture or loan or any part thereof shall be converted into shares in a company and
where no appeal has been preferred to the Tribunal under sub-section (4) or where such
appeal has been dismissed, the memorandum of such company shall, where such order has
the effect of increasing the authorised share capital of the company, stand altered and the
authorised share capital of such company shall stand increased by an amount equal to the
amount of the value of shares which such debentures or loans or part thereof has been
converted into

71 Debentures

(9) Where at any time the debenture trustee comes to a conclusion that the assets of the
company are insufficient or are likely to become insufficient to discharge the principal
amount as and when it becomes due, the debenture trustee may file a petition before the
Tribunal and the Tribunal may, after hearing the company and any other person interested
in the matter, by order, impose such restrictions on the incurring of any further liabilities by
the company as the Tribunal may consider necessary in the interests of the debenture
holders.

[w.e.f. 01 June 2016][Corresponding Section 117B(4) of the Companies Act, 1956]
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(10) Where a company fails to redeem the debentures on the date of their maturity or fails
to pay interest on the debentures when it is due, the Tribunal may, on the application of any
or all of the debenture-holders, or debenture trustee and, after hearing the parties
concerned, direct, by order, the company to redeem the debentures forthwith on payment
of principal and interest due thereon.

[w.e.f. 01 June 2016][Corresponding Section 117C(4) of the Companies Act, 1956]

(11) If any default is made in complying with the order of the Tribunal under this section,
every officer of the company who is in default shall be punishable with imprisonment for a
term which may extend to three years or with fine which shall not be less than two lakh
rupees but which may extend to five lakh rupees, or with both

75 Damages for fraud

(1) Where a company fails to repay the deposit or part thereof or any interest thereon
referred to in section 74 within the time specified in sub-section (1) of that section or such
further time as may be allowed by the Tribunal under sub-section (2) of that section, and it
is proved that the deposits had been accepted with intent to defraud the depositors or for
any fraudulent purpose, every officer of the company who was responsible for the
acceptance of such deposit shall, without prejudice to the provisions contained in
subsection (3) of that section and liability under section 447, be personally responsible,
without any limitation of liability, for all or any of the losses or damages that may have been
incurred by the depositors.

(2) Any suit, proceedings or other action may be taken by any person, group of persons or
any association of persons who had incurred any loss as a result of the failure of the
company to repay the deposits or part thereof or any interest thereon.

[Provision of class action suit by Depositors is provided under section 245, where the
management or conduct of affairs of the company are being conducted in a manner
prejudicial to the interest of the company or its members or depositors. Section 246 is also
relevant, which is not yet brought to force.]

97. Power of Tribunal to call annual general meeting

(1) If any default is made in holding the annual general meeting of a company under
section 96, the Tribunal may, notwithstanding anything contained in this Act or the articles
of the company, on the application of any member of the company, call, or direct the calling
of, an annual general meeting of the company and give such ancillary or consequential
directions as the Tribunal thinks expedient:

Provided that such directions may include a direction that one member of the

company present in person or by proxy shall be deemed to constitute a meeting.

(2) A general meeting held in pursuance of sub-section (1) shall, subject to any directions of
the Tribunal, be deemed to be an annual general meeting of the company under this Act.

98 Power of Tribunal to call meetings of members, etc

(1) If for any reason it is impracticable to call a meeting of a company, other than an

annual general meeting, in any manner in which meetings of the company may be called, or
to hold or conduct the meeting of the company in the manner prescribed by this Act or the
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articles of the company, the Tribunal may, either suo motu or on the application of any
director or member of the company who would be entitled to vote at the meeting, —

(a) order a meeting of the company to be called, held and conducted in such manner

as the Tribunal thinks fit; and

(b) give such ancillary or consequential directions as the Tribunal thinks expedient,
including directions modifying or supplementing in relation to the calling, holding

and conducting of the meeting, the operation of the provisions of this Act or articles

of the company:

Provided that such directions may include a direction that one member of the

company present in person or by proxy shall be deemed to constitute a meeting.

(2) Any meeting called, held and conducted in accordance with any order made under sub-
section (1) shall, for all purposes, be deemed to be a meeting of the company duly called,
held and conducted.

99. Punishment for default in complying with

If any default is made in holding a meeting of the company in accordance with section 96 or
section 97 or section 98 or in complying with any directions of the Tribunal, the company
and every officer of the company who is in default shall be punishable with fine which may
extend to one lakh rupees and in the case of a continuing default, with a further fine which
may extend to five thousand rupees for every day during which such default continues.

119 Inspection of minute-books of general meeting

4) In the case of any such refusal or default, the Tribunal may, without prejudice to any
action being taken under sub-section (3), by order, direct an immediate inspection of the
minute-books or direct that the copy required shall forthwith be sent to the person
requiring it.

130. Re-opening of accounts on court’s or Tribunal’s orders.

(1) A company shall not re-open its books of account and not recast its financial
statements, unless an application in this regard is made by the Central Government, the
Income-tax authorities, the Securities and Exchange Board, any other statutory regulatory
body or authority or any person concerned and an order is made by a court of competent
jurisdiction or the Tribunal to the effect that—

(i) the relevant earlier accounts were prepared in a fraudulent manner; or

(i) the affairs of the company were mismanaged during the relevant period, casting a
doubt on the reliability of financial statements:

Provided that the court or the Tribunal, as the case may be, shall give notice to

the Central Government, the Income-tax authorities, the Securities and Exchange Board or
any other statutory regulatory body or authority concerned and shall take into
consideration the representations, if any, made by that Government or the authorities,
Securities and Exchange Board or the body or authority concerned before passing any order
under this section.

(2) Without prejudice to the provisions contained in this Act the accounts so revised or
recast under sub-section (1) shall be final.
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131. Voluntary revision of financial statements or Board’s report.
(1) If it appears to the directors of a company that—
(a) the financial statement of the company; or
(b) the report of the Board, do not comply with the provisions of section 129 or section 134
they may prepare revised financial statement or a revised report in respect of

years on an application
made by the company in such form and manner as may be prescribed and a copy of the
order passed by the Tribunal shall be filed with the Registrar:
Provided that the Tribunal shall give notice to the Central Government and the
Income- tax authorities and shall take into consideration the representations, if any, made
by that Government or the authorities before passing any order under this section:
Provided further that such revised financial statement or report shall not be
prepared or filed more than once in a financial year:
Provided also that the detailed reasons for revision of such financial statement or
report shall also be disclosed in the Board's report in the relevant financial year in which
such revision is being made.
(2) Where copies of the previous financial statement or report have been sent out to
members or delivered to the Registrar or laid before the company in general meeting, the
revisions must be confined to—
(a) the correction in respect of which the previous financial statement or report do not
comply with the provisions of section 129 or section 134; and
(b) the making of any necessary consequential alternation.
(3) The Central Government may make rules as to the application of the provisions of this
Act in relation to revised financial statement or a revised director's report and such rules
may, in particular—
(a) make different provisions according to which the previous financial statement or report
are replaced or are supplemented by a document indicating the corrections to be made;
(b) make provisions with respect to the functions of the company's auditor in relation to the
revised financial statement or report;
(c) require the directors to take such steps as may be prescribed.

140 Removal, resignation of auditor and giving of special notice.

Provided further that if the Tribunal is satisfied on an application either of the

company or of any other aggrieved person that the rights conferred by this sub-section are
being abused by the auditor, then, the copy of the representation may not be sent and the
representation need not be read out at the meeting. [second proviso to Section 140(2)
w.e.f. 01 June 2016]

(5) Without prejudice to any action under the provisions of this Act or any other law for the
time being in force, the Tribunal either suo motu or on an application made to it by the
Central Government or by any person concerned, if it is satisfied that the auditor of a
company has, whether directly or directly, acted in a fraudulent manner or abetted or
colluded in any fraud by, or in relation to, the company or its directors or officers, it may, by
order, direct the company to change its auditors:
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Provided that if the application is made by the Central Government and the Tribunal is
satisfied that any change of the auditor is required, it shall within fifteen days of receipt of
such application, make an order that he shall not function as an auditor and the Central
Government may appoint another auditor in his place:

Provided further that an auditor, whether individual or firm, against whom final order has
been passed by the Tribunal under this section shall not be eligible to be appointed as an
auditor of any company for a period of five years from the date of passing of the order and
the auditor shall also be liable for action under section 447.[Section 140(5) w.e.f.01 June]
Explanation I.—It is hereby clarified that the case of a firm, the liability shall be of the firm
and that of every partner or partners who acted in a fraudulent manner or abetted or
colluded in any fraud by, or in relation to, the company or its director or officers.
Explanation Il.—For the purposes of this Chapter the word “auditor” includes a firm of
auditors

169 Removal of directors

(4) Where notice has been given of a resolution to remove a director under this section and
the director concerned makes with respect thereto representation in writing to the
company and requests its notification to members of the company, the company shall, if the
time permits it to do so,—

(a) in any notice of the resolution given to members of the company, state the fact of

the representation having been made; and

(b) send a copy of the representation to every member of the company to whom notice of
the meeting is sent (whether before or after receipt of the representation by the company),
and if a copy of the representation is not sent as aforesaid due to insufficient time or for the
company’s default, the director may without prejudice to his right to be heard orally require
that the representation shall be read out at the meeting:

Provided that copy of the representation need not be sent out and the representation need
not be read out at the meeting if, on the application either of the company or of any other
person who claims to be aggrieved, the Tribunal is satisfied that the rights conferred by this
sub-section are being abused to secure needless publicity for defamatory matter; and the
Tribunal may order the company’s costs on the application to be paid in whole or in part by
the director notwithstanding that he is not a party to it. [section 169(4) w.e.f. 01 June 2016]
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