166. Annual general meeting. [1][(1) Every company shall in each year hold in addition to any other meetings a general meeting as its annual general meeting and shall specify the meeting as such in the notices calling it; and not more than fifteen months shall elapse between the date of one annual general meeting of a company and that of the next:

Provided that a company may hold its first annual general meeting within a period of not more than eighteen months from the date of its incorporation; and if such general meeting is held within that period, it shall not be necessary for the company to hold any annual general meeting in the year of its incorporation or in the following year:

Provided further that the Registrar may, for any special reason, extend the time within which any annual general meeting (not being the first annual general meeting) shall be held, by a period not exceeding three months.]

(2) Every annual general meeting shall be called for a time during business hours, on a day that is not a public holiday, and shall be held either at the registered office of the company or at some other place within the city, town or village in which the registered office of the company is situate [2][* * *]:

[3][Provided that the Central Government may exempt any class of companies from the provisions of this sub-section subject to such conditions as it may impose:

Provided further that 

	(a)
	a public company or a private company which is a subsidiary of a public company, may by its articles fix the time for its annual general meetings and may also by a resolution passed in one annual general meeting fix the time for its subsequent annual general meetings; and

	(b)
	a private company which is not a subsidiary of a public company, may in like manner and also by a resolution agreed to by all the members thereof, fix the time as well as the place for its annual general meeting.]
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LEGISLATIVE HISTORY
1956. This section corresponds to section 76 of the Indian Companies Act, 1913, section 131 of the English Companies Act, 1948 and sections 366, 367 of the English Companies Act, 1985. The CL Committee's recommendations on this subject were as follows: "The more important meeting is, however, the annual general meeting provided for under section 76 of the Act. In modification of the existing provision, we recommend that the first annual general meeting must be held within eighteen months of the incorporation of a company and thereafter within nine months from the end of each financial year, provided that in no case more than fifteen months should elapse between the date of one general meeting and that of another.

We further recommend that the Registrar should have the power, in special circumstances, to extend the time during which a general meeting should be ordinarily held. The absence of any such provision in the Act of 1913 makes for needless rigidity, and our recommendation that the annual general meeting should in future be held, within nine months from the end of each financial year, justifies the grant of this discretionary power to the Registrar to be exercised only in cases of proved hardship. In default of the holding of an annual general meeting by the company, under section 76 of the present Act the Central Authority should have the power to call such a meeting, on the application of any shareholder, and to give such directions for this purpose as it may think fit. This is in consonance with the provisions of section 131 of the English Companies Act, 1948, which confers this power not on the Court but on the Board of Trade. (para 73 of report)."

The original draft section was revised by the Joint Committee in certain respects. The Committee observed: "Clauses 165 to 167 (original clause 159) The clause has been amended so as to provide that the first annual general meeting of the company must be convened within the period specified in this clause and that no extension of time should be granted for holding that meeting.

The insertion of the definition of "public holiday" in clause 2 has rendered it unnecessary to keep the Explanation to sub-clause (2).

Sub-clauses (3) and (4) of the original clause 159 have been put as separate clauses, 166 and 167, as they deal with distinct matters."

1960. The section was recast by the Companies (Amendment) Act, 1960. This was based on the recommendations of the Companies Amendment Act Committee. The Committee observed: "Though, as we have pointed out in paragraph 17,[4] the Act contemplates only one annual general meeting, section 166(1)(a) is not appropriately worded. We accordingly recommend that section 166(1) may be amended so as to read as follows: 

"Every company shall hold its first annual general meeting within 18 months of its incorporation, and thereafter shall, in each year, hold a general meeting as its annual general meeting, specified as such in the notice calling the meeting, in addition to any other meetings in that year, and not more than 15 months shall elapse between the date of one annual general meeting of a company and that of the next."

There can be no vested right in the matter of delay and the legislature has deliberately decided that there should not be too long an interval between two annual general meetings.

Various points have been raised with reference to sub-section (2) of this section. It has been said that in many cases it would be more convenient to the shareholders to hold meetings in the principal office of the company instead of at the registered office, to meet on a holiday rather than on working days when they might have to attend their regular work and to meet at such hours as might be found convenient to the large majority of them. Reference has been made to the absence of a definition of "business hours" in the Act. In some cases, it is found that the managing agents of the company have their offices in a big city where the accounts of the company are kept and from where they manage all the affairs of the company, but the registered office is in a village or small township in another State where the factory is situate. Shareholders find it difficult to travel all the way to go to the registered office and, what is worse, find it difficult to get an accommodation. All these complaints and criticisms arise out of amendments made in the section as a result of the recommendations of the Company Law Committee. While we appreciate the reasons which prompted these recommendations and are in sympathy with the object sought to be achieved, it appears that their implementation has introduced rigidity into the matter of convening general meetings which, in practice, is proving irksome to companies limited by guarantee such as Chambers of Commerce and to small companies generally.

These difficulties might be removed by giving power to the Central Government to exempt any class of companies from the operation of section 166(2) and also by providing that the company may by its articles or by resolution at its annual general meeting determine the time and venue of its annual general meetings. It may also be provided that, so far as private companies are concerned, general meetings might be held at such times and places as may be unanimously agreed to by the shareholders. We, therefore, recommend that the following provisos be added to sub-section (2):

"Provided that the Central Government may exempt any class of companies from the operation of sub-section (2) subject to such conditions as it may impose:

Provided further that the company may by its articles or at its annual general meeting decide the time and place of its annual general meetings and, in the case of private companies, the shareholders may unanimously decide the time and place of its general meetings."[5]
The Notes on clauses explained the amendments thus: "Clause 46 The provisions of section 166 are not effective against delay in the holding of annual general meetings on the one hand, and on the other, cause unnecessary inconvenience to non-profit making and certain other companies in that they cannot hold annual general meetings at a time and place more convenient to their members, in view of the rigid requirements of the present section. It is proposed to remove these defects from the section on the lines suggested in para 69 of the Report."

COMMENTARY
1. Need for annual general meeting
According to section 166 every company must hold each year an annual general meeting. No company is exempt from this requirement. An annual general meeting must be held as such and the business to be transacted at this meeting must not be transacted at any other general meeting. Thus, an annual general meeting is apart from and in addition to any other general meeting of the company. The notice of an annual general meeting must state that the meeting is an annual general meeting.

Annual general meetings have a very great role in facilitating shareholders to participate in corporate management, though indirectly. These meetings enable shareholders to express their will on certain matters, which are crucial to the companies, such as appointment of directors and auditors, adoption of annual report, declaration of dividend, etc. Annual general meeting is an opportunity to take stock of the affairs of a company and carry out certain routine business.[6] If, therefore, a company makes default in holding annual general meeting in any year, the law gives them a statutory right to ask the CLB to command the company to hold the meeting.

In A.K.G. Acoustics (India) Ltd, In the matter of[7], the CLB, while approving the shifting of the registered office of the company, stipulated a condition that the company will provide transport facility to members from Delhi to Gurgaon for attending annual general meetings, to ensure that shareholder's democracy is sustained and encouraged, at the same time, without any significant additional cost to the company.

1.1 Nature of business. Ordinary business is the business, which is transacted at an annual general meeting. Pursuant to section 173, in the case of an annual general meeting, all business is special business, except the following business, which are ordinary business: 

	(a)
	The consideration of accounts, balance sheet and reports of the Board of directors and auditors;

	(b)
	The declaration of a dividend;

	(c)
	The appointment of directors of the company in place of those retiring; and

	(d)
	The appointment of, and the fixing of remuneration of the auditors of the company.


Thus, the four items of business mentioned above to be transacted at every annual general meeting constitute ordinary business. Every other business transacted at any annual general meeting constitute special business; and every business transacted at every other general meeting constitute special business.

1.2 Questions raised by members at the meeting. Every question asked at every general meeting does not have to be forthwith answered, without even considering whether they relate to the affairs of the company as understood in law, and whether it would be possible to answer such questions without due notice. A business organization like a company cannot function like a legislative assembly, if only for the reason that the powers of the directors and the members in general body are defined.[8]
1.3 Whether directors have an incidental or ancillary power to postpone the annual general meeting. The holding of an annual general meeting is a statutory obligation of the company. By the Articles, a duty had been cast on the Board of Directors of the bank to call its annual general meeting by issuing a notice specifying the meeting. Going strictly by the principles enunciated in Smith v Parenga Mines Ltd,[9] the position in the present case would be that once the Board has called the annual general meeting, their powers under Articles have become exhausted and they could no more postpone the annual general meeting or fix another day for the purpose. In a number of recent cases, the courts have held that it will be an undue restriction on the power of the Board if it were to be held that the Board would not have implied or the ancillary power to postpone an AGM for which they have issued notice. Times having changed, a strict view as in Smith's case would cause considerable practical difficulties in the working of a company.

Once it is found that the circumstances warranted, the Board of Directors could postpone an annual general meeting already called for, for a future date or could fix another day for the purpose, before the meeting actually commences. The only other question which could arise for consideration is whether the Board has acted bona fide in postponing the meeting.[10]
2. Time-limit for holding annual general meeting
2.1 Annual general meeting must be held in each 'year'. According to section 166(1), every company must hold its annual general meeting in each 'year'. The section demands that there should be at least one annual general meeting, i.e. one separate and distinct meeting every year.[11] Where a meeting called and held on a day in one year is adjourned to a date in the next year, and held on that date, the meeting held on the latter date is not a different meeting and does not satisfy the requirements of this section.[12]
The word "year" is not defined in the Companies Act. According to section 3(66) of the General Clauses Act, 1897 "year" shall mean a year reckoned according to the British calendar. This is a Gregorian calendar consisting of 365 days and 366 days in a leap year which occurs in the year whose number is exactly divisible by 4 except centenary years whose numbers are not exactly divisible by 400, as 1900, 1999, etc. The period of a year consisting of 365/366 days is divided in 12 months and it begins on January 1 and ends on December 31. Thus, every company must hold one annual general meeting between January 1 and December 31.

Thus, year means a calendar year[13] which commences on the 1st day of January, so that it would be sufficient if an annual general meeting is held before 31st December in any year, (provided it satisfies other requirements).

Where shareholders did not allow the directors to commence, conduct and hold the meeting, and subsequently, they met and passed a certain resolution, it was held that that they could not hold an annual general meeting within the meaning of section 166 of the Companies Act. Such an annual general meeting can only be held by the Board of Directors, and if for any reason they did not hold the same, the shareholders have got other remedies to pursue.[14]
2.2 Period limit to hold first annual general meeting. According to the first proviso to section 166(1) the first annual general meeting of a company to be held for the first time after its incorporation must be held within 18 months from the date of incorporation, and if it is so held then it is not necessary to hold any further annual general meeting in the calendar year in which the company was incorporated or in the following year. This proviso thus creates an exception to the rule contained in sub-section (1), that at least one annual general meeting must be held in each year.

For example, if a company was incorporated on 10 October, 2004, it must hold its first annual general meeting on or before 9 April, 2006. In that case, it is not necessary to hold annual general meeting in the years 2004 and 2005. This is, however, subject to the period limit of 9 months stipulated under section 210.

The Kerala High Court has held that there is no provision in the Act which enables a company to defer convening of its first annual general meeting beyond last date as provided under section 166. As per the provisions of section 166 there is an obligation on the part of a company to convene the first annual general meeting at the latest by the end of 18 months.[15]
Where the first annual general meeting was not held till last date as specified under section 166 but was held thereafter in pursuance of order passed by Secretary to Government, the persons becoming members after last date specified under section 166 were not entitled to vote in the said meeting; the meeting should be held on basis of list of members as on last date specified under section 166.[16]
2.3 Interval between two annual general meetings. The date of any annual general meeting should be within 15 months from the date of immediately preceding annual general meeting. In other words, the interval between any two annual general meetings must not be more than 15 months. This requirement is in addition to that one annual general meeting must be held in each year.

The section contemplates two separate and distinct requirements: (i) holding the meeting within 15 months of the previous meeting; and (ii) holding it in the year.[17]
Section 166(1) lays down in clear and unambiguous terms that the time gap between one annual general meeting of a company and the next shall, in no case, exceed fifteen months. The power to extend the above period has been given to the Registrar of Companies by the second proviso to the said section if there be special reason for such extension but then, even the Registrar's power of extension has been restricted to a period not exceeding three months. That being the mandate of the Legislature, the holding of the annual general meeting cannot be postponed beyond the statutory period.[18]
If a statute enjoins that the meeting is to be held within a specified period, it follows by necessary implication that it must be completed within the said period.[19] Where the meeting was held within the calendar year and the adjourned meeting was held within 15 months of the annual general meeting for the earlier year, it was held that the annual general meeting for the year in question was held by the latest day on or before which that meeting should have been held in accordance with the provisions of the Act.[20] But it has been held in a recent decision of the Delhi High Court if accounts are not ready for any particular reason, the annual general meeting which is to be convened necessarily within the prescribed period can be adjourned to a later date for consideration of the accounts.[21] The latter decision does not seem to be consistent with the former one.

Section 166 does not prohibit any company from prescribing any time-limit for the holding of its annual general meeting so long as the two mandatory conditions, as regards a meeting to be held in each year and within 15 months of the previous meeting, are fulfilled.[22]
2.4 Time limit for laying annual accounts at annual general meeting. Under section 210(1), the Board of directors of every company, other than a company not carrying business for profit, must lay at every annual general meeting annual accounts comprising: (i) A Balance Sheet as at the end of a financial year; and (ii) A Profit & Loss Account for that financial year.

Likewise, under section 210(2), the Board of directors of every company not carrying business for profit, such as a company licensed under section 25, must lay at every annual general meeting annual accounts comprising: (i) A Balance Sheet as at the end of a financial year; and (ii) an Income and Expenditure Account for that financial year.

At an annual general meeting the annual accounts are adopted by the company by an ordinary resolution.

2.5 Meaning of "financial year". Every Profit & Loss Account must relate to a financial year; likewise, every Balance Sheet must be as at the end of the financial year to which the Profit & Loss Account relates.

Financial year means, in relation to a body corporate, the period in respect of which any profit and loss account of the body corporate laid before it in annual general meeting is made up, whether that period is a year or not. [Section 2(17)]. A financial year need not be a period of 12 months. It also need not be a calendar year. It may be less or more than a calendar year, i.e. a period of 12 months. It can be any period of not more 15 months. If it exceeds 15 months (but not more than 18 months), a permission of the Registrar of Companies will be necessary. [Section 210(4)].

A company is free to adopt any period of 12 months as a financial year for the purposes of the provisions of the Companies Act, for which it would prepare annual accounts. However, under the Income-tax Act, 1961 it is mandatory to adopt a period of 12 months, April 1 to March 31 as financial year (previous year).[23] Therefore, most companies follow this period as their financial year for the purposes of annual accounts.

The financial year of a company is decided by the Board of directors at its first meeting held after incorporation of the company. A company can at any time change its financial year by a Board resolution. A company can also extend its financial year up to 15 months by a Board resolution. This does not require permission of the Registrar of Companies. A preamble to the resolution must give reasons for the extension. If the change results in extending the period of any financial year beyond 15 months, that will require Registrar of Companies' prior permission.

2.6 Period to which the first Profit & Loss Account must relate. Every Profit & Loss Account must relate to a financial year. The first Profit & Loss Account of a company, to be laid at the first annual general meeting held after the incorporation of the company, must relate to the period beginning with the date of incorporation of the company and ending with a day not preceding the date of the annual general meeting (at which that Profit & Loss Account is to be laid), by more than 9 months. [Section 210(3)(a)].

In other words, an interval between the date of the end of the period for which the first Profit & Loss Account is prepared (the date on which the first financial year ends) and the date on which the first annual general meeting is held, must not be more than 9 months. This period of 9 months and the period of 18 months stipulated under section 166 (for holding the first annual general meeting) must both be simultaneously complied with. The effect of this provision is that, the first annual general meeting of a company must be held within 9 months from the date on which the first financial year ends.

If, for example, a company adopts April to March as its financial year, and its first financial year is to end on 31st March, 2006, the first Profit & Loss Account must be for the period beginning on the date of incorporation and ending on 31st March, 2006, it will hold its first annual general meeting on (or before) 31st December, 2006. Thus, this company will duly comply with the provisions of section 210(3)(a).

2.7 Period to which subsequent Profit & Loss Accounts must relate. Any Profit & Loss Account of a company (except the first), to be laid at an annual general meeting of the company, must relate to the period beginning with the date immediately after the period for which the Profit & Loss Account was last submitted and ending with a day not preceding the date of the annual general meeting (at which that Profit & Loss Account is to be laid), by more than 6 months. [Section 210(3)(b)].

In other words, an interval between the date of the end of the period for which a Profit & Loss Account is prepared (the date on which the financial year ends) and the date on which the annual general meeting is held, must not be more than 6 months. The effect of this provision is that, every annual general meeting of a company must be held within 6 months from the date on which the financial year for which a Profit & Loss Account is prepared, ends.

If, for example, a company adopts April to March as its financial year, and its first financial year ended on 31st March 2005, its second financial year will end on 31st March, 2006, it will hold its annual general meeting to lay the Profit & Loss Account for the year ended on 31st March, 2006 on (or before) 30th September, 2006. Thus, this company will duly comply with the provisions of section 210(3)(b).

The provisions contained in sub-section (4) of section 210 apply to the Profit & Loss Account referred to in clause (a) of sub-section (3) in the same way as they apply to the Profit & Loss Account referred to in clause (b) of sub-section (3).[24]
2.8 Relevance of section 210 in fixing date of annual general meeting. In fixing the date of any annual general meeting, provisions of section 210(3), should be kept in view and complied with. Section 166 is independent of section 210.[25] According to section 210, the date of the first annual general meeting must be within 9 months from the date of the financial year for which a Profit & Loss Account has been made. In such a case, the period limit of 9 months must be adhered to as against the period limit of 18 months under section 166. For example, where a company is incorporated on 1 September, 2004, it may hold its first annual general meeting on or before 28 February, 2006; but if the company's first financial year closes on 31 March, 2005, then it must hold its first annual general meeting on or before 31 December, 2005 and not on or before 28 February, 2006.

The date of any subsequent annual general meeting must also be fixed having regard to the period of the financial year for which a Profit & Loss Account has been made. In other words, while fixing the date for an annual general meeting regard must be had to both sections 166(1) and 210(3) of the Act so that the requirements of both these provisions are simultaneously complied with. In its circular issued after the decision of the Calcutta High Court in Bejoy Kumar Karnani case (supra) the Department of Company Affairs has clarified the correct position as follows:

"I am directed to invite your attention to this Department's Circular No. 4/74, dated 2 February, 1974 (copy reproduced below) and to say that the defaults under sections 159, 166, 210 and 220 of the Companies Act, are separate offences. A plea has been raised that in accordance with the aforesaid circular, dated 2 February, 1974 it is possible for a company to adjourn the annual general meeting in case the accounts are not ready, without complying with the requirements of section 210 of the Act. In this connection, it may be stated that it is mandatory on the part of the board of directors of the company to lay the accounts at every annual general meeting within the statutory period laid down in sub-section (3) thereof. In case, the annual general meeting is held in accordance with the provisions of section 166 of the Act and the accounts are not placed thereat, the same not being ready, it is no doubt open to the company concerned to adjourn the said annual general meeting to a subsequent date for laying the accounts but then, the adjourned annual general meeting must itself be held within the statutory period (including the period of extension thereof, if any allowed, as provided in section 166(1). That being so, procedure of adjourning the annual general meeting cannot be so adopted as to by pass the provisions of section 210 of the Act. Thus, in the case the accounts are not placed at the annual general meeting or the adjourned annual general meeting, in either case, within the statutory period laid down in sub-section (3) of section 210 of the Act, the delinquent directors are liable for prosecution under sub-section (5) thereof. In this connection, a reference may be made to a decision of the Division Bench of Calcutta High Court in Bejoy Kumar Karnani v Asstt. Registrar of Companies (88 CWNP 1073), wherein it has been held that if the said Circular, dated 2 February, 1974 is to be literally construed divorced of the provisions of sections 166 and 210 of the Act, such adjournments may go on ad infinitum and in such an event not only the provisions of section 166 but also the provisions of sections 168 and 210 of the Act would be rendered nugatory, leading to chaos and confusion in the matter of enforcement of the relevant provisions of the Act by the Registrar of Companies."[26]
The circular of 2 February, 1974 read as follows:

"It has come to the notice of this Department that a company has sent to the Registrar of Companies, for filing under section 220, its balance sheet and profit and loss account which had been laid before a general meeting and not an annual general meeting. In this context the question arose for consideration as to whether the Registrar of Companies could take the document on record in view of the clear provisions of sub-section (1) of section 210 read with sub-section (1) of section 220 requiring the balance sheet and profit and loss account to be laid before a company at an annual general meeting before sending it to the Registrar for filing. The Department has been advised that the balance sheet and profit and loss account are required to be placed at an annual general meeting and not at any other general meeting. In case the annual accounts are not ready for laying at the appropriate annual general meeting, it is open for the company concerned to adjourn the said annual general meeting to a subsequent date when the annual accounts are expected to be ready for laying. This may be done by adopting a suitable resolution adjourning the said annual general meeting to a specified date or to a date to be specified later on. In future balance sheets and profit and loss accounts which are not laid before an annual general meeting of the company but submitted to Registrar of Companies for filing under section 220 would not be taken on record. The question of launching prosecution in such cases would be considered."

The circular of 25 March, 1985 seeks to set at rest the confusion created by the 2 February, 1974 Circular and dealt with by the Calcutta High Court in Bejoy Kumar Karnani v Assistant Registrar (supra) in view of the practice that was adopted by some companies to resort to the adjournment of annual general meeting for the purpose of laying thereat annual accounts of the company. It was noticed that sometimes the companies resorting to this strategy adjourned their annual general meetings beyond the statutory period limits stipulated in sections 166 and 210 of the Act. The Amendment of section 220 in 1977 requiring companies to file annual accounts even if the meeting had not been held did not prevent the practice aforesaid. Reliance was sometimes placed on 
the Circular, dated 2-2-1974. This question was considered in two cases[27] and in both the companies and their directors were relieved of the charge of violation of section 210, and the filing of the accounts with the Registrar within thirty days of the adjourned annual general meeting was upheld.

However, in Bejoy Kumar case (supra) referred to in the Circular the Calcutta High Court did not accept the contention that an annual general meeting could be adjourned beyond the statutory period limits as laid down in sections 166 and 210 of the Act. As a result of this controversy section 220(2) was amended by the Companies (Amendment) Act, 1988 which makes it obligatory for the companies to file with the Registrar annual accounts within the time-limit prescribed in section 220(1) even if the meeting is adjourned without adopting the annual accounts.

Thus, every company must file the annual accounts with the Registrar within thirty days of the annual general meeting irrespective of whether the annual general meeting is held or not or whether the annual accounts are adopted or not. Needless to state, consistent with the view taken by the Calcutta High Court, every annual general meeting, including its adjournment, if any, must be held within the period limits laid down in section 166(1) and section 210(3).

3. Extension of time for holding annual general meeting
3.1 Registrar's power to extend time for holding annual general meeting. The second proviso to sub-section (1) of section 166 empowers the Registrar to extend time for holding an annual general meeting if it cannot be held within the time-limit laid down by this section "for any special reason". Therefore, if in any year a company cannot hold its annual general meeting within the period limit stipulated in section 166(1), as stated above, it may hold the meeting within the next three months with the permission of the Registrar of Companies. No extension of time can be granted by the Registrar (or by any other authority) beyond three months.

No extension of any period can be granted by the Registrar (or by any other authority) for holding the first annual general meeting. Therefore, the first annual general meeting must be held within 18 months from the date of incorporation. The decision of the Madras High Court, that the Registrar has power to extend the period of 18 months from the date of incorporation within which the directors have to lay the first balance sheet and profit and loss account before the company in general meeting, is no longer a good law in view of the specific provision in the proviso excluding the Registrar's power to grant extension of time to hold annual general meeting.[28]
To obtain the Registrar's permission, make an application on plain paper giving full justification for the delay and request for the extension. No filing fee is required to be paid on this application. The application must be made before the expiry of the period within which the concerned annual general meeting should have been held.[29] It is, however, advisable to make an application well in advance leaving the margin of one to one and a half months before the last date available for holding the meeting, so in the eventuality of the Registrar refusing to grant extension of time, the company would be able to comply with the requirements regarding notice of the meeting.

The Registrar will not grant extension unless there is some "special reason" for not holding the meeting within the stipulated period. Delay in the completion of audit of accounts is not a "special reason".[30] However, if due to some unforeseen and unexpected difficulty beyond the control of the company due to which in spite of planning and efforts it could not complete the audit, that will be a special reason for obtaining extension of time.

In the case of a Government company, the power to extend the time for holding annual general meeting, vests in the Central Government instead of the Registrar.[31]
The provisions of this section show the anxiety of the statute to direct that the annual general meeting is a meeting of a very special character and it must be held within the time mentioned in the statute and the only permissible extension is the extension expressly recognised in the statute and in the provisos. The court has no power to extend time for holding the meeting.[32]
3.2 DCAs' instructions on extension of time. The DCA's view is that the Registrar should grant an extension of time for holding the annual general meeting of a company only when the application for such extension is made to him before the expiry of the period laid down in sub-section (1) of this section.[33]
The DCA has clarified that the liberal policy of granting extensions of time to companies to enable them to call their annual general meetings on the ground that the audit of the account has not been completed or that their account have not yet been compiled or cast for submission to the auditors or for other similar reasons indicating slackness, negligence or deliberate default on the part of the managements or the auditors of companies can no longer be justified. The law contemplates that the permissible interval between two consecutive annual general meetings should not be lightly extended. The Government has accordingly decided that delay in the completion of the audit of the annual accounts of a company should not ordinarily constitute a 'special reason' justifying the grant of extension of time for holding its annual general meeting. Companies are, therefore, requested to take all suitable steps to ensure that their annual accounts are audited in good time so that their annual general meetings may be called within the statutory time-limit.[34]
The proviso confers on the Registrar, the discretionary power which he is supposed to exercise where there are special reasons for not holding the meeting within the prescribed period limit. There cannot be any rigid yardsticks to determine as to what constitutes special reasons. It will depend upon the difference from case to case. An application to the Registrar of which no format is prescribed can be submitted preferably before the last date available for holding the annual general meeting with sufficient justification and giving reasons for the delay to seek condonation thereof.

On the question whether the Registrar can grant, extension of time though the company may not be able to hold its annual general meeting in a particular calendar year, the CLB has clarified that the power of the Registrar conferred by the second proviso of the aforesaid section of the Act enabling him to grant extension of time to hold the annual general meeting is exercisable by the Registrar of Companies without restriction or qualification upto a limit of 3 months. He can, therefore, grant extension of time for special reasons upto the maximum limit of 3 months, even if such extension allows the company to hold its annual general meeting beyond the calendar year.[35]
3.3 Effect of extension on section 210. On the question whether extension of time granted by the Registrar under this section has the effect extending the time fixed by section 210 for laying the final accounts before the annual general meeting, the DCA has issued two circulars which are reproduced below. Where, under the old Companies Act, the Registrar condoned the failure to hold a general meeting within the prescribed time for the purpose, it was held that he must be deemed to have condoned a delay in laying the Balance Sheet before meeting and hence the directors of the company could not be convicted for that failure.[36]
4. Nature and scope of the section
4.1 Provisions of section 166 are mandatory. The provisions contained in this section are mandatory and the fact that the account books were in court and balance sheet could not be prepared is no ground for not holding an annual general meeting. The section does not make a reference to the balance sheet, hence it has nothing to do with the preparation of a balance sheet.[37]
The language employed in section 166 shows that the annual general meeting should be held whether or not the annual accounts are ready for consideration at that meeting. In other words, a clear statutory duty is cast on the directors to call the meeting whether or not the accounts, the consideration of which is one of the matters to be dealt with at an annual general meeting, are ready or not.[38]
Various provisions of the Companies Act, like sections 166, 167 and 168, indicate that the annual general meeting has to be held and the consequence of not holding it may be a criminal offence.[39]
Merely because the company is a private limited company and the shareholders are from one family, it is not immune from the liability for failure to comply with the section. No distinction could be made between private company and public company in the nature of lapses.

It is the duty of the Board of Directors to call an annual general meeting after the close of the financial year and discharge functions imposed on them by the provisions of the Act and that they are bound to place the balance sheet and the profit and loss account before it.[40] Where only the management of a company was vested in the Central Government consequent upon nationalisation of the company's business, it was held that the company as a legal entity remained as before with all its rights and obligations and the directors remained still bound to call the annual general meeting in terms of section 166 and lay before the meeting the balance sheet for the year, and that it was no answer to say that all the books of account and other papers and documents were under the law made over to the custodian and as there were no funds, no staff and no office, it was not possible to call a general meeting.[41]
Where the managing director of the company was its sole member, it was held that he could not be held liable for failure to hold the annual general meeting since for a meeting there must be at least two persons and the meeting was an impossibility in this case. The Court held that there is no provision in the Companies Act which imposes on a company or a sole member of a company to bring on register the legal representatives of deceased members; nor can a legal representative of a deceased member be compelled to have his name entered on the register.[42] The case of one-member meeting can be brought under section 167 so that the Company Law Board's order may be sought to call a meeting with the direction that one member of the company shall be deemed to constitute a meeting. This in fact is the case where it is 'impracticable' to hold a meeting, however it cannot be brought under section 186 because that section deals with general meetings other then annual general meeting. Therefore the only remedy is to resort to section 167 notwithstanding that this section empowers the Company Law Board to order a meeting only where there is a default in holding an annual general meeting.

4.2 No meeting contemplated to be convened by provisional liquidator. When there is a provisional liquidator functioning no annual general meeting under section 166 is contemplated any more than such meetings are contemplated once a winding up order has been made and liquidator to function. It is obvious that the liquidator, whether provisional or otherwise, has not the power and is under no duty either to convene a meeting under section 166 or to lay the account or the balance sheet under section 210. In a voluntary winding up, the meeting under sections 496 and 508 take the place of the meetings under section 166. And, when a liquidator is appointed under Chapter II, Part VII, the Court takes the place of the company in general meeting, the accounts laid before it under section 462, and, in the case of a winding up, also the statement laid under section 551, taking the place of the account and the balance sheet laid under section 210.[43]
4.3 Failure to hold annual general meeting cannot be ground of winding up. Section 433, according to its clause (b), empowers the court to wind up a company if default is made in delivering the statutory report to the Registrar, or in holding the statutory meeting. It does not say that if default is made in holding the annual general meeting or in approving or submitting the balance sheet, a winding up shall be ordered.[44]
4.4 Injunction against annual general meeting. See General Notes.

4.5 Petition to declare a meeting invalid not maintainable. The civil courts have jurisdiction to try a suit challenging the validity and regularity of a general meeting of a company.[45] But a petition under section 166 read with section 171 seeking the primary relief that the annual general meeting of a company be declared illegal and void is not maintainable and the only remedy available is to file a civil suit.[46]
The company court has no jurisdiction to entertain a petition by an individual member as to the alleged conduct of an annual general meeting in violation of the provisions of the memorandum and articles of the company. These grievances pertain to the realm of individual rights, of alleged wrong done to individual members and not to the realm of member's corporate rights. The member can possibly insist on strict observance of the relevant provisions by recourse to a civil suit. He can complain to the Central Government, but the company has no jurisdiction to grant relief in a matter like this.[47]
5. Time for holding annual general meeting
5.1 Annual general meeting should be held during 'business hours'. According to section 166(2) every annual general meeting must be called for a time during business hours. The expression "called for a time" indicates that the time specified in the notice of an annual general meeting at which the meeting is intended to begin must be during business hours.

The use of the word "for" shows that a specific point of time must be indicated (in the notice) and this can only be the starting point.[48]. The phrase "for a time" is used to indicate that something is intended to happen at the specified time; at the hour of; at an appointed time.[49] These meanings clearly indicate that the intention of the Legislature is to require the meeting to be commenced at an appointed time during business hours of the company, and not that the meeting should also conclude during the business hours. In the Department's opinion the word "time" indicates only the hour of the commencement of the meeting.[50]
The use of the word "called" instead of the word "held" indicates that only the calling of the meeting (and not actually holding thereof) during business hours is mandatory. If, for some reason, say natural calamity or riots or disruption of traffic, the commencement of the meeting is delayed beyond the time specified in the notice calling the meeting and even beyond business hours, that would not be a violation of the provision in section 166(2).

The expression "business hours" is not defined in the Companies Act. It is defined thus: "hours during which a shop or an office is open for work".[51] An annual general meeting may be held during normal working hours of the registered office of the company.

5.2 Continuation of meeting after business hours. If a meeting commenced during business hours continues beyond business hours, that would not be a violation of the provision in section 166(2). The meeting need not conclude during business hours. The starting point of the meeting should be within the business hours.[52] There is no bar to the continuation of a meeting even after business hours, provided the meeting has commenced during the business hours.

The DCA is of the view that a time should be fixed in the notice for the meeting to be commenced; a specific point of time must be indicated; a specific point of time is contemplated and this can only be the starting point in the circumstances. The law does not choose to define business hours for a company as this could be best left to the convenience of each company. Each company has its own schedule of business hours and this is well known to the public with whom it deals. Hence no practical difficulty has even been felt on this score.[53]
5.3 Fixing time of annual general meeting by articles or resolution. The time for any or all annual general meetings may be fixed by making a provision in the articles of association by any of the following types of companies, namely 

	(a)
	a public company; or

	(b)
	a private company, which is a subsidiary of a public company; or

	(c)
	a private company, which is not a subsidiary of a public company.


Likewise, a company can fix the time by a resolution passed in one annual general meeting for its all subsequent annual general meetings.[54]
If a company fixes the time for its annual general meetings in either of the ways mentioned above, then it need not every year fix the time of its annual general meeting, unless the time fixed by articles or a resolution is changed in like manner.

A private company, which is not a subsidiary of a public company can also fix the time for its all annual general meetings by a resolution agreed to by all the members of the company, i.e. by unanimous consent of all its members. This resolution need not be passed at a general meeting of the company, since it is required to be "agreed to" by all the members. Such a resolution can be passed by obtaining individual consent of each member without holding a meeting.[55]
6. Day on which an annual general meeting should be held
6.1 Annual general meeting should be held on any day except public holiday. According to sub-section (2) of section 166 every annual general meeting should be called for a time during business hours, on a day that is not a public holiday. Therefore every annual general meeting must be held on a day that is not a public holiday. This provision of sub-section (2) is mandatory and not merely regulatory.[56]
6.2 Meaning of 'public holiday'. According to section 2(38) a holiday should be a public holiday within the meaning of the Negotiable Instruments Act, 1881. An annual general meeting cannot be held on a public holiday. But the day on which an annual general meeting is scheduled to be held is declared as a public holiday after the issue of the notice of the meeting, it will not be a public holiday; hence the meeting can be held on that day.

If a day on which an annual general meeting is called, is declared by the Central Government as a public holiday after the issue of notice of the annual general meeting, it will not be treated as a public holiday and, therefore, the meeting can be held on that day.

According to the Explanation appended to section 25 of the Negotiable Instruments Act, the expression "public holiday" includes Sundays and any other day declared by the Central Government, by notification in the Official Gazette, to be a public holiday.

On the point whether an annual general meeting can be held on 30 June and 31 December, in supersession of its earlier Circular[57] the Department of Company Affairs clarified that 30th June and 31st December [Now 1st April and 1st October] were declared as holidays under the Negotiable Instruments Act for the limited purpose of half yearly closing of accounts of banks, treasuries, etc. and therefore these two days would not be treated as public holidays for the purpose of section 166(2).[58]
7. Place of annual general meeting
7.1 Periphery for place of annual general meeting. According to section 166(2) annual general meeting must be held either at the registered office of the company or within the city, town or village in which the registered office is situated. An annual general meeting cannot be held elsewhere and the direction given by a court to hold a meeting outside the limits laid down by this section is invalid.[59]
An annual general meeting cannot be held at three separate places and the court cannot direct such a meeting in granting relief on a petition under sections 397 and 398 of the Companies Act. This will be inconsistent with the Act.[60]
Where the postal limits and the local body limits of the city, town or village in which the company's registered office is situated do not coincide, the wider of the two may be taken to fix the place for holding the meeting. A company can, therefore, hold its annual general meeting at a place within the postal limits of the city in which its registered office is situated if that is more convenient to its shareholders.[61]
In the case of a Government company, an annual general meeting may be held either at the registered office of the company or at such other place as the Central Government may approve in this behalf.[62]
7.2 Can court grant relief as regards place. Where annual general meeting is not held by a company within limits of village in which registered office is situated and in a complaint a breach of section 166(2) is alleged, High Court cannot grant any relief, there being no specific provision in the Act. Common law remedy within the jurisdiction of civil court would remain.[63] In this case, the applicant challenged the validity of the annual general meeting of the company on the ground of violation of section 166 of the Act and prayed that it be declared null and void. On the preliminary contention of the respondent-company that the High Court had no jurisdiction to grant relief, the court held that, from an analysis of sections 10 and 2(11), it was clear that the High Court does not have any general, plenary or residuary jurisdiction to deal with all matters/questions arising under the Act. The High Court is a special court or a company court with special jurisdiction and that jurisdiction has to be found from the specific provisions of the Act. For breach of section 166, there is no special remedy provided under the Act, and, therefore, the common law remedy of jurisdiction of civil court would remain. Accordingly, the application was dismissed.

A High Court cannot, in exercise of its writ jurisdiction, go into the question as to the validity of a meeting.[64]
7.3 Fixing time of annual general meeting by articles or resolution. A private company, which is not a subsidiary of a public company can fix the place for its all annual general meetings by a resolution agreed to by all the members of the company, i.e. by unanimous consent of all its members. This resolution need not be passed at a general meeting of the company, since it is required to be "agreed to" by all the members. Such a resolution can be passed by obtaining individual consent of each member without holding a meeting.[65]
8. Exemption from holding annual general meeting
8.1 Central Government's power to grant exemption. The first proviso to sub-section (2) of section 166 authorises the Central Government to grant exemption to "any class of companies" from any of the requirements of sub-section (2) subject to such conditions as it may impose. The requirements of sub-section (2) as regards time, day and place of an annual general meeting, as stated above, need not be complied with by those companies in respect of which the Central Government has granted exemption by a order/notification.

The phrase 'class of companies' is similar to that occurring in Article 16 of the Constitution. 'Class' means a set, collection, group of configuration containing members having or thought to have at least one attribute in common. The exemption can be granted by the Central Government not to any individual company, but to a "class of companies".

If such exemption has been granted subject to certain conditions, a company eligible for the exemption, and desirous of taking benefit of the exemption, must comply with those conditions.

On the question of connotation of the expression "class of companies" the DCA's view is as follows:

"The Company Law Board is of the view that considering the fact that only a few companies having registered offices in Calcutta are having some difficulties in holding the annual general meeting and many others, with registered offices at Calcutta, have not experienced any such difficulty, it is not possible to treat them as a 'class of companies' within the meaning of proviso to sub-section (2) of section 166 and grant them exemption under the aforesaid provisions. The "companies which desire to hold meeting in terms of section 166(2) but are unable to do so on account of apprehending violence to the management" do not constitute a 'class of companies' based on any objective criteria distinguishing them from other companies similarly situated. Nor can the entire city of Calcutta be treated as a 'disturbed area' as is not even suggested that all companies with registered offices at Calcutta should be exempted."[66]
However, by various Notifications issued from time to time the companies whose registered offices are situated in the State of Punjab and which have foreign national as directors or shareholders were exempt from holding their annual general meetings at their registered offices or at any other place within the cities, towns or villages in which the registered offices of such companies are situated subject to certain conditions.

8.2 Exemption to companies licensed under section 25. The companies licensed under section 25 need not comply with the provisions of sub-section (2) with regard to time, day and place of an annual general meeting, if the Board of directors of the company decides beforehand the time, day and place having regard to the directions, given by the company in general meeting.[67]
9. Fixing the time and place of annual general meeting by articles or resolution
By virtue of the second proviso to sub-section (2), a private company, which is not a subsidiary of a public company can fix the time as well as place for its all annual general meetings by a resolution agreed to by all the members of the company, i.e. by unanimous consent of all its members. This resolution need not be passed at a general meeting of the company, since it is required to be “agreed to” by all the members; such a resolution can be passed by obtaining individual consent of each member without holding a meeting.[68]
By virtue of clause (b) of the second proviso to sub-section (2), a private company which is not a subsidiary of a public company may in like manner and also by a resolution agreed to by all the members thereof, fix the time as well as the place for its annual general meeting.

The words “in like manner” refer to the manner mentioned in clause (a) of the second proviso, namely by its articles fix the time for its annual general meetings and may also by a resolution passed in one annual general meeting. By any of these methods a private company which is not a subsidiary of a public company can decide to hold an annual general meeting other than the place specified in sub-section (2), namely the registered office of the company or some other place within the city, town or village in which the registered office of the company is situated. Such place can be outside the city, town or village in which the registered office of the company is situated or even any other city, town or place within India, or outside India. 

The proper function of a proviso is that it qualifies the generality of the main enactment by providing an exception and taking it out as it were, from the main enactment, a portion which, but for the proviso would fall within the main enactment. Ordinarily it is foreign to the proper function of a proviso to read it as providing something by way of an addendum or dealing with a subject, which is foreign to the main enactment. The territory of a proviso therefore is to carve out an exception to the main enactment and exclude something which otherwise would have been within the section. It has to operate in the same field and if the language of the main enactment is clear, it cannot be used for the purpose of interpreting the main enactment or to exclude by implication what the enactment clearly says unless the words of the proviso are such that that is its necessary effect.[69] The correct way to understand a proviso is to read it in the context and not in isolation.[70] 

As the normal function of a proviso is to carve out an exception to the main or substantive provision to which the proviso is appended, clause (b) to the second proviso clearly seeks to create an exception to the requirement specified in the main provision in sub-section (2), namely, “Every annual general meeting …... shall be held either at the registered office of the company or at some other place within the city, town or village in which the registered office of the company is situate.”

As noted above, section 166 was recast by Companies Amendment Act, 1960. This was based on the recommendations of the Companies Act Amendment Committee. The Committee had recommended in para 69 of its Report as follows: 

“…..It may also be provided that, so far as private companies are concerned, general meetings might be held at such times and places as may be unanimously agreed to by the shareholders. We, therefore, recommend that the following provisos be added to sub-section (2)…. [Para 69 of Report].

The Notes on clauses explained the amendments thus: “The provisions of section 166 are not effective against delay in the holding of annual general meetings on the one hand, and on the other, cause unnecessary inconvenience to non-profit making and certain other companies in that they cannot hold annual general meetings at a time and place more convenient to their members, in view of the rigid requirements of the present section. It is proposed to remove these defects from the section on the lines suggested in para 69 of the Report.”

The position of the proviso and the legislative history of sub-section (2) make it clear that the purpose of the second proviso was to carve out an exception to the whole of the substantive provision in sub-section (2), including, of course, an exception to the requirement of that sub-section that every annual general meeting shall be held either at the registered office of the company or at some other place within the city, town or village in which the registered office of the company is situated. In conclusion, a private company which is not a subsidiary of a public company may, by any of the three methods, decide to hold its annual general meeting at any time (which need not be business hours of the company) and also at any place in India or even outside India.

10. DCA Circulars
10.1 Section 166: Holding of annual general meeting Extension of time. The liberal policy of granting extensions of time to companies to enable them to call their annual general meetings on the ground that the audit of their account has not been completed or that their accounts have not yet been compiled or cast for submission to the auditors or for other similar reasons indicating slackness, negligence or deliberate default on the part of the managements or the auditors of companies can no longer be justified. The law contemplates that the permissible interval between two consecutive annual general meetings should not be lightly extended.

The Government has accordingly decided that delay in the completion of the audit of the annual accounts of a company should not ordinarily constitute a 'special reason' justifying the grant of extension of time for holding its annual general meeting. Companies are, therefore, requested to take all suitable steps to ensure that their annual accounts are audited in good time so that their annual general meetings may be called within the statutory time-limit[71].

10.2 Section 166: Holding of annual general meetings. The Registrar has no power to grant any extension under section 210 and the accounts should be laid in the general meeting within six months of the close of the financial year. Subject to this, power has been conferred under section 166 for extension of time to hold an annual general meeting upto three months only, and that too for special reasons only. It is expected that the companies should so organise their business and office that they will be able to hold their annual general meeting within the statutory period.

Illustration
A company's accounts are closed on 31st May, 1960 and the annual general meeting is held in, say January 1961. The next annual general meeting can be held any time before March, 1962 and, therefore, there is no question of any application of extension of time under section 166, but as the accounting year ends on 31st May, 1961, the accounts have to be presented before 30th November, 1961. In this case, there is no possibility of the six months being extended because no application can be made under section 166[72].

10.3 Meaning of "class of companies". The Company Law Board is of the view that considering the fact that only a few companies having registered offices in Calcutta are having some difficulties in holding the annual general meeting and many others, with registered offices at Calcutta, have not experienced any such difficulty, it is not possible to treat them as a 'class of companies' within the meaning of proviso to sub-section (2) of section 166 and grant them exemption under the aforesaid provisions. The "companies which desire to hold meeting in terms of section 166(2) but are unable to do so on account of apprehending violence to the management" do not constitute a 'class of companies' based on any objective criteria distinguishing them from other companies similarly situated. Nor can the entire city of Calcutta be treated as a 'disturbed area' as is not even suggested that all companies with registered offices at Calcutta should be exempted.[73]
10.4 Default in holding annual general meeting. 1. In a prosecution for not holding the annual general meeting when the company and/or its officers take the plea that the annual general meeting was held, the Registrar of Companies should make every effort to establish in such a case, that the annual general meeting was not held. For this purpose, they should call for from the company 

	(i)
	its minute books;

	(ii)
	its despatch register, etc, showing despatch of the notices of the annual general meeting; and

	(iii)
	any other documents in the custody or control of the company showing that the annual general meeting was held.


Registrars of Companies may also cite one or more shareholders of the company as witnesses for the purposes.

The procedure indicated above is illustrative and not exhaustive. Registrars of Companies may take, such further steps as may be necessary, according to the facts of any particular case, to establish that the annual general meeting was not held.[74]
2. It is noticed that where the companies have defaulted under section 166 and/or 210 of the Companies Act, that is, where they have not held the annual general meeting and/or have not placed the balance sheet and the profit and loss account before the annual general meeting, prosecutions are rarely launched. The fact that the complaint has to be filed in the court of the first class Magistrate having territorial jurisdiction over the place at which the Registered Office of the company is situate, which is at a place other than the headquarters of the Registrar of Companies, need not prevent the Registrar of Companies from enforcing the penal provisions of the Act in this regard. Therefore, the Registrar should in future ensure that prosecutions for defaults under section 166 and/or 210 are launched in all cases where merits warrant such action. The fact that such launching of prosecutions outside the headquarters of the Registrars would involve expenditure should not deter from following this procedure in future."[75]
10.5 Section 166: Extension of time for annual general meeting. (i) If there are special reasons justifying an extension of the period of six months referred to in section 210 an extension of time under section 166 would be given on the basis of those special reasons.

(ii) Sections 166 and 210 when read together clearly suggested that the annual general meeting should be held on the earliest date of the three relevant dates prescribed under these two sections, i.e. 6 months after the close of the financial year, 15 months from the previous annual general meeting and the last day of the next calendar year, whichever is earlier. Otherwise one or the other section is bound to be breached. Occasions may, however, arise where a company experiences genuine difficulty is being able to hold its annual general meeting within 6 months of the close of the financial year though it can hold it within the time limit prescribed under section 166. The Registrars should be departmentally instructed that in such case they should, on the merits of each case allow extensions under section 166, even though the periods prescribed under that section are not likely to be exceeded, so that the company can take advantage of the extension and is enabled to hold its annual general meeting beyond the period of 6 months prescribed under section 210 and upto nine months of the financial year (as in that case the company shall be able to add the period of extension to the prescribed period of 6 months), even though the meeting is held within the time prescribed under section 166[76]. 

10.6 Sections 166(1) and 210: Placing of accounts of foreign business in annual general meetings
Query
Section 166(1) and section 210 of the Companies Act, as amended, require that the accounts of a company should be placed before the annual general meeting within six months from the date of closing and the Registrar has been given power to extend the said period by three months only. Practical difficulties are, however, felt in complying with the provisions in cases where the entire activities of a company are confined to a foreign country, while the registered office of the company is situate in the Indian Union. In such cases and specially in cases where voluminous business transactions are involved, it is almost impossible to complete audit in the foreign country and in India within a period of nine months, particularly as foreign Government do not easily permit transmission of the books of account and other relevant papers to the Indian Union for audit.

It is, therefore, desirable that in these cases the time-limit to place the accounts before the general meeting from the date of closing should be extended to twelve months.

Answer
In regard to audit of foreign branches normally if an audit is done by a qualified auditor of the country and a certificate given, that should be acceptable for preparation of consolidated accounts in India and hence, there appears to be no need for granting any further extension in such cases. There is also the power of the C.G. or the Registrar to relax these provisions[77]. 

10.7 Section 166: Extension of time under the second proviso to sub-section (1) of section 166. The Department's view is that the Registrar should grant an extension of time for holding the annual general meeting of a company under the second proviso to sub-section (1) of section 166 only when the application for such extension is made to him before the expiry of the period laid down in sub-section (1) of that section[78].

10.8 Section 166: Exercise of powers conferred on Registrar. The question whether, the second proviso to sub-section (1) of section 166 of the Companies Act, 1956 empowers the Registrar of Companies to grant extension not exceeding 3 months, though the company concerned may not be able to hold its annual general meeting in a particular calendar year, has been considered by the Company Law Board.

10.9 Section 166: Exercise of powers conferred on Registrar. The question whether, the second proviso to sub-section (1) of section 166 of the Companies Act, 1956 empowers the Registrar of Companies to grant extension not exceeding 3 months, though the company concerned may not be able to hold its annual general meeting in a particular calendar year, has been considered by the Company Law Board.

The Board is of the view that the power of the Registrar conferred by the second proviso of the aforesaid section of the Act enabling him to grant extension of time to hold the Annual General Meeting is exercisable by the Registrar of Companies without restriction or qualification upto a limit of 3 months. He can, therefore, grant extension of time for special reasons upto the maximum limit of 3 months, even if such extension allows the company to hold its annual general meeting beyond the calendar year.[79]
10.10 Section 166: Holding annual general meeting on 30th June and 31st December. The Company Law Board is of the view that since 30th June and 31st December are declared as public holidays under the Negotiable Instruments Act, 1881, the annual general meeting cannot be called on these two days under section 166(2) of the Companies Act.

As regards exemption to all companies from the requirement to hold the meeting on 30th June and 31st December, under proviso to section 166(2) it may be stated that the power under the aforesaid proviso is a limited one to be exercised only in the case of a class of companies and that it cannot be exercised in the case of all the companies[80]. 

10.11 Public holidays for banks, etc. for closing their accounts. The Department of Company Affairs has, vide Circular, No. 37/4/69-CL-III, dated 16 March, 1970 taken the view that since 30 June and 31 December are declared as public holidays under the Negotiable Instruments Act, 1881, annual general meeting cannot be held on these days under section 166(2) of the Companies Act, 1956. However, it is understood that the Department has since reconsidered the position and appreciating that these two holidays are declared for banks/treasuries/sub-treasuries for closing their accounts it has directed its officers that no objection should be raised for holding general meetings and annual general meetings by the companies on these two days.

We shall be grateful if you kindly confirm this to be correct.

Answer
I am directed to say that in case 30th June and 31st December are declared as holidays under the Negotiable Instruments Act for the limited purpose of half yearly closing of accounts of banks/treasuries etc. in that case, these two holidays will not be treated as public holidays for the purpose of section 166 of the Companies Act[81]. 

10.12 Section 166: Implication of 'time' in sub-section (2)
Query
The exact significance and the meaning of the word 'time' in the second proviso to sub-section (2) may please be clarified. Does it denote the hour at which the meeting will begin or the duration of the meeting?

Answer
'Time' in the second proviso to sub-section (2) of the section indicates only the hour and the date of the commencement of the meeting[82]. 

10.13 Sections 159 and 160: Delay in filing annual return Penal fees
Query
In cases of default or delay in holding the annual general meeting, what is the date on which the annual returns and balance sheet of a company should be deemed to be due for filing with the Registrar of Companies, for the purpose of charging additional fees pursuant to section 611(2) of the Companies Act? Should it be the *42nd day after the day in which the company should ordinarily have held its annual general meeting under the provisions of the Act or should it be only the 42nd day after the day on which the company actually held the annual general meeting.

Answer
Having regard to the decision in Hirjee Mills case[83] in which the Supreme Court held that the default either under section 32(3) or under section 134(1) of the Indian Companies Act, 1913 occurred after the expiry of 21 days from the last day on which the annual general meeting should have been held within the year, the Department is of the view that a company should be deemed to have defaulted in the matter of filing documents under section 159 even if these are filed within 42* days of the holding of the annual general meeting where such a meeting has been held after the due date. The clarification made in the Explanation to sub-section (1) of section 159 of the Act and the provision enabling the company to file annual returns even where the annual general meeting has not been held in sub-section (2) of the said section will strengthen this view. Penal fees should accordingly be levied on such documents wherever they are tendered after 1st February, 1961[84].

	
	* This period is now 60 days.


10.14 Section 166: Notice for holding of adjourned annual general meeting
Query
Section 166(2) provides that every annual general meeting shall be called for a time during business hours on a day, that is, not a public holiday, and shall be held either at the registered office of the company or at some other place within the city, town or village in which the registered office of the company is situated.

Section 174(4) provides that any meeting of a company other than that called upon the requisition of members, shall in the absence of a quorum, stand adjourned to the same day in the next week at the same time and place, or to such other date and time and place as may be determined by the Board.

The following issues arising out of the aforesaid section need clarification:

	(a)
	Is it necessary that notice of the adjourned general meeting is to be given to the members of a company?

	(b)
	If the adjourned meeting falls on a holiday will there be any contravention of section 166(2), when the meeting is held on the holiday?

	(c)
	Is it contemplated by section 174(4) that a meeting of the Board of Directors is to be convened to fix another date for adjourned general meeting and, if so, is it necessary that notice thereof should be given to the members and what will be the period of such notices?


Answer
	(a)
	Not necessary, unless the date of the adjourned general meeting is not decided at the original meeting itself.

	(b)
	There is no contravention of section 166(2) if the adjourned meeting comes to be accidentally held on a holiday.

	(c)
	If the Board of Directors fix another date for the adjourned general meeting, a notice is to be given to the members in accordance with the provisions of the Act governing notices of general meetings[85]. 


10.15 Clarification on section 166(2) of the Companies Act, 1956 Place of holding annual general meeting. A question has been raised whether the annual general meeting of a company can be held at a place within the postal limits of the city in which the registered office of the company is situated though the postal limits are wider than the municipal limits of the city. The matter has been carefully examined by the Department. It has been observed that as a result of rapid urbanisation, cities frequently tend to expand beyond municipal limits and in view of this, the expression "every annual general meeting shall be held either at the registered office of the company is situated", used in section 166(2) of the Companies Act, 1956, may be taken to mean both the postal limits and local body limits of the city in which the registered office of the company is situated and where the two do not coincide, the wider of the two. A company can, therefore, hold its annual general meeting at any place within the postal limits of the city in which its registered office is situated, if it is more convenient to its shareholders.[86]
10.16 Section 166: Holding of meeting during 'business hours'. In section 166, "Every annual general meeting shall be called for a time during business hours ..............." means that a time should be fixed in the notice for the meeting to be commenced. The use of the word "for" shows that a specific point of time must be indicated. A specific point of time is contemplated and this can only be the starting point in the circumstances. If the duration of the meeting were to be covered, the appropriate language would have to be different and would have borne an express reference to a 'period' rather than a 'time'. Since it is clear that the standing point of the meeting should be within the business hours, it is equally clear that the duration is left to the meeting itself, according to the speed with which it is in a position to go through its agenda. The meeting is expected to be in full control of its proceedings under the guidance of its Chairman and determine when it will end its session and for how many hours depending on the need, it may like to sit in a day and if necessary for how many days continuing it may sit to complete the consideration of its agenda. These are details for which the law cannot provide and hence it makes provision only in relation to the starting point of the meeting which should be fixed in the notice of the meeting to fall within the usual business hours of the company. The law does not choose to define business hours for a company as this could be best left to the convenience of each company. Each company has its own schedule of business hours and this is well known to the public with whom it deals. Hence no practical difficulty has ever been felt on this score.[87]
SECRETARIAL PRACTICE
I. Activity schedule for annual general meeting
	

	Particulars
	Time Schedule
	Remarks

	(1)
	(2)
	(3)

	A. ACTIVITIES BEFORE THE MEETING:
	
	

	1.

Convene a Board meeting for the following purposes:


	At least 60 days before the probable date of Annual General Meeting [AGM]
	

	(a)

to approve balance sheet and profit and loss account; to resolve that the same be submitted to the auditors for their report thereon and to authorise the directors and secretary to sign the same; [Section 215]


	
	

	(b)

to approve the Board's report and to authorise the Chair-person to sign the same; [Section 217]


	
	

	(c)

to recommend dividend, to authorise directors/officers to pay dividend, to sign dividend warrants, to open a special bank account, to authorise the bank to pay dividend, etc. [Section 217]


	
	

	(d)

to fix date, time and place of the AGM, to approve the draft notice and to authorise the secretary to issue the notice. [Section 173]


	
	

	(e)

to decide the dates of closure of the share transfer books/ register of members or to fix a record date and to authorise the secretary to issue notice and to take other actions in that connection. [Section 154 and clause 16 of Listing Agreement]


	
	Clause 16 of Listing Agreement requires at least 42 days' advance notice to be given to the concerned Stock Exchanges. This clause allows closure of transfer books only once in a year at the time of annual general meeting for the purpose of payment of dividend.

	(f)

to approve the text of advertisement for inviting deposits [Companies (Accep-tance of Deposits) Rules, 1975]


	
	

	(g)

to note and decide the appointment of directors who are due to retire by rotation or otherwise and to decide new appoint-ments. [Sections 173, 255, 256,257, 260, 262]


	
	Where the provisions of section 257 are attracted, due compliance therewith should be ensured.

	(h)

to note the auditors retirement at the AGM and their eligibility for reappointment. [Sections 173, 224]


	
	Before the meeting, the auditors may be requested to send a certificate in terms of section 224(1)

	(i)

to approve any other resolution to be included in the notice of the AGM.


	
	

	(j)

to note and decide the appointment of directors who are due to retire by rotation or otherwise and to decide new appoint-ments. [Sections 173, 255, 256, 257, 260, 262]


	
	

	(k)

to note the auditors retirement at the AGM and their eligibility for reappointment. [Sections 173, 224]


	
	

	(l)

to approve any other resolution to be included in the notice of the AGM.


	
	

	2.

Inform the Stock Exchange(s), where the company's shares are listed, of the date of the aforesaid meeting. [Listing Agreement 19]


	At least 2 days before the meeting.
	Clause 19 of the
Listing Agreement also provides that there should be a gap of at least 5 days between the Board meeting and the date of commence-ment of the closure of the books or the record date.

	3.

Arrange the printing of notice of AGM, annual accounts, proxy, admission cards, etc.


	At least 45 days before the date of AGM so as to be ready for despatch 30-35 days before that date.
	(a)

In terms of rule 4A of the Companies Unpaid Dividend (Transfer to General Revenue Account of the Central Govern-ment) Rules, 1978, every company is required to inform the concerned shareholders about the particulars of the dividend transferred to the general revenue account of the Central Govern-ment along with the notice of the annual general meeting.

(b)

If the notice of the general meeting contains any resolution concern-ing appointment/ re-appointment of a managing or whole-time director, check whether compliance with the requirements of section 302 is called for, and if so, take necessary steps to do that.



	4.

Arrange despatch of notice of AGM and annual accounts to the members and auditors of the company. [Sections 171, 172, 173, 219, 53]


	
	

	5.

Arrange the release of a public notice in newspapers regarding the closure of books/record date. [Section 154]


	At least 7 days before the date of the AGM.
	It is common to publish this notice much earlier than the statutory period of 7 days and include in it, informa-tion regarding AGM, tax deduction, etc.

	6.

Forward to the Stock Exchange(s) where the company's shares are listed, six copies of the annual accounts and three copies of notice of the AGM. [clauses 31 and 33 of the Listing Agreement]


	Simultaneously with the despatch of these documents to the members of the company.
	

	7.

Inform the Stock Exchange(s) of the dividend recommended by the Board and of the financial results as specified in clause 20(b) of the Listing Agreement.


	Immediately after the Board meeting.
	

	8.

Arrange the printing of dividend warrants.


	At least 15 days before the AGM.
	

	9.

Arrange registration of transfers lodged upto the date of commencement of closure/record date, update the register and prepare dividend entitlement statement.


	At least a week before the AGM.
	In preparing the dividend entitlement list, due regard must be had to the tax deduction aspect, especially the forms and tax exemp-tion certificates lodged by the shareholders.

	10.

Obtain a consent letter from the person who is proposed to be appointed as director for the first time at the AGM. [Section 264]


	Before the AGM.
	Within 30 days of the meeting.

	11.

File with the Registrar the following documents:


	
	

	(a)

e-Form No. 23 with a resolution passed at the Board meeting relating to appoint-ment, renewal or appointment or variation in the terms of appointment of managing director. [Section 192]


	Within 30 days of the meeting.
	

	(b)

Text of advertisement for inviting deposits from the public. [Companies (Accep-tance of Deposits) Rules, 1975].


	On or before the date of publication of the advertisement.
	

	(c)

Return of appoint-ment of managing or whole-time director or manager in e-Form No. 25C. [Section 269, Schedule XIII, General Rules & Forms – Rule 10A(2)]


	Within 90 days of the Board meeting at which the appointment was made.
	

	B.
ACTIVITIES AFTER THE MEETING

	
	

	12.

Inform the Stock Exchange of any change – (i) in the company's directorate; (ii) of managing director; (iii) of auditors. [Listing Agreement clause 30]


	Promptly after the meeting.
	

	13.

Send the Stock Exchange(s) copies of the proceedings of the meeting. [Listing Agreement clause 31]


	Soon after the meeting.
	

	14.

Send the Stock Exchange(s) six copies of the resolutions amending the memorandum or articles of association, if any. [Listing Agreement clause 33]


	Soon after the meeting.
	

	15.

Send the Stock Exchange(s) a schedule of distribution of securities in the prescribed form. [Listing Agreement clause 35]


	Soon after the meeting.
	

	16.

Send the members of the Stock Exchange(s) 6 copies of the annual accounts, if demanded. [Listing Agreement clause 32]


	
	

	17.

Inform the auditors appointed or reappointed at the meeting, of their appointment or reappoint-ment. [Section 224(1)]


	Within seven days of the meeting.
	

	18.

File electronically with the Registrar of Companies the following documents:


	
	

	(a)

3 certified copies of the annual accounts. [Section 220]


	Within 30 days of the meeting.
	

	(b)

e-Form No. 32 in respect of the directors appointed for the first time at the meeting. [Section 264].


	Within 30 days of the meeting.
	

	(c)

e-Form No. 32 in respect of any change in directorate.


	Within 30 days of the meeting.
	

	(d)

Any special or other resolution specified in section 194, together with e-Form No. 23. [Section 194].


	Within 30 days of the meeting.
	

	(e)

Any other form which may be required to be filed under the Companies Act, 1956 depending upon the resolutions passed at the meeting.


	Within a period prescribed under the Act or relevant Rules.
	

	19.

Despatch dividend warrants together with tax deduction certificate wherever applicable. [Section 207]


	Within 42 days of the meeting.
	

	20.

Pay tax deducted at source from dividend. [IT Act – Section 200; IT Rules – R. 30(B)(b)(ii)]


	Within 7 days from the date of deduction.
	'Date of deduction' means the date on which dividend warrant is despatched.

	21.

File with the concerned assessing officer, a statement of tax deducted at source from dividend, in Form No. 26. [IT Act – Section 194; IT Rules – R. 37(2)]


	Within 14 days from the date of deduction.
	

	22.

In the case of a listed company, arrange to get the annual return verified and certified by a secretary in whole-time practice. [Section 161]


	At least 15 days before the last date of filing the return.
	

	23.

File with the Registrar of Companies, annual return together with the certificates as prescribed. [Sections 159, 160, 161]


	Within 60 days after the date of the meeting.
	

	24.

File with the concerned assessing officer, a statement of deduction of tax at source from dividend payable to non-residents.


	
	


II. Checklist
	1.
	Was the annual general meeting convened on the authority of a resolution of the board of directors? 

	2.
	Was the annual general meeting (whether first or subsequent) held during the relevant calendar year?

	3.
	Was the annual general meeting held within 15 months of the last annual general meeting?

	4.
	If the annual general meeting was held beyond any of the period limits mentioned at 2 and 3 above, was permission of the Registrar obtained?

	5.
	Was the annual general meeting held within six months from the end of the financial year for which the annual accounts to be placed at the annual general meeting had been prepared?

	6.
	Did the board of directors approve the notice of the annual general meeting?

	7.
	Was intimation about the date of the board meeting given to the Stock Exchanges in respect of the recommendation proposed to be considered, at least 7 days before the date of the board meeting?

	8.
	Was intimation about the dividend recommended by the board of directors sent to the stock exchanges by letter/fax (by telegram, phone, fax or email if the board meeting is held outside the city where the Stock Exchange is situated), within 15 minutes after the board meeting was over?

	9.
	Was the notice of the meeting given in accordance with the provisions of sections 171, 172 and 173?

	10.
	Was the period of 2 days under section 53 added to the period of notice?

	11.
	Was the notice given in the manner specified in section 53?

	12.
	If the notice was given for a shorter period, was consent of all members secured?

	13.
	Was the consent to the shorter notice in Form No. 22A?

	14.
	Were six copies of the notice sent to the Stock Exchanges prior to their dispatch to the shareholders, if the notice contained any resolution for new issue of capital? 

	15.
	Did the notice specify that the notice was of annual general meeting? 

	16.
	Was the annual general meeting called for a time during business hours?

	17.
	Was the annual general meeting held on a day, which was not a public holiday?

	18.
	Was the annual general meeting held 

	• 
	at the registered office of the company, or 

	• 
	at some other place within the city, town or village in which the Registered Office of the company is situated?

	19.
	Did the notice of the meeting comply with the mandatory requirements of sections 171, 172, 173 and 176 and of the articles of association of the company (if any)?

	20.
	Was there any item of special business to be transacted in the meeting?

	21.
	If so, was the notice accompanied by an explanatory statement in respect of every such item?

	22.
	Was the notice given to all the members and other persons (including the auditor) who were entitled to receive the notice of the meeting pursuant to section 172?

	23.
	Was the meeting conducted in accordance with the provisions of sections 171 to 185?

	24.
	Were minutes of the annual general meeting recorded and signed by the Chairman within 30 days after the meeting in accordance with the requirements of section 193?

	25.
	Were six copies of the Directors’ and Auditors Report, Annual Reports, Balance Sheet and Profit and Loss Account forwarded to stock exchanges where the shares of the company are listed?

	26.
	Was a copy of the proceedings of the annual general meeting sent to the Stock Exchange where the shares of the company are listed?
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