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E-VOTING - AN ANAYSIS OF THE PROVISIONS OF
COMPANIES ACT, 2013
READ WITH
COMPANIES (MANAGEMENT AND ADMINISTRATION RULES), 2014
AND
LISTING AGREEMENT AS APPLICABLE ON DATE

With Annual General Meetings round the corner for most of the Listed Companies, e-voting
seems to be the talk of the day. Companies Act, 2013 has for the first time mandatec
electronic voting for all listed companies and other unlisted public companies having nof
less than 1000 shareholders. Since the concept is relatively new, there are lot of doubts anc
apprehensions regarding its applicability and implementation.

In the current write up, we make an effort to give a detailed analysis on the concept of e

voting mandated by the Companies Act, 2013 read with Companies (Management and
Administration Rules), 2014 and the listing agreement.

WHAT IS E-VOTING?
[Rule 20 of companies (Management and Administration Rules), 2014

“voting by electronic means” or “electronic voting system’ mean:
a ‘secured system’ based process of display of electronic ballots
recording of votes of the members and the number of votes pollec
& 1 in favour or against, such that the entire voting exercised by wa;

of electronic means gets registered and counted in an electroni

registry in a centralized server with adequate ‘cyber security’;
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WHEN AND FOR WHOM E-VOTING IS MANDATORY?

As per Rule 20 of Companies (Management and Administration Rules)
2014, e-voting is mandatory in case of all general meetings of every
listed company and a company having not less than 1000 shareholders.

With respect to Postal Ballot, Companies Act, 2013 lay down thai
postal ballot means voting by post or through any electronic mode

[Section 2(65) and Rule 22 of Companies (Management anc

( Administration Rules), 2014.

Coming to listing agreement, as per amended clause 35B of listing
agreement (amended vide SEBI Circular No. CFD/POLICY
CELL/2/2014, DATED 17-4- 2014), e-voting is mandatory in respect of all
shareholders' resolutions, to be passed at General Meetings or through
postal ballot. This means that e-voting facility needs to be necessarily
provided both in case of convening a general meeting physically as well as

resolutions being passed through postal ballot process.

In nutshell, the mandatory applicability is as follows:

Al

Listed Companies -

Company needs to provide facility of e-voting for all kinds of member’s resolution, be
it through a General Meeting (AGM , EGM , Court Convened Meeting) or through posta
ballot.

Unlisted Public Companies -

For unlisted public companies, the applicability depends on the number o
shareholders. For companies having less than 1000 shareholders, e-voting facility is
not required to be mandatorily provided both in case of postal ballot as well as fo:
General Meetings.

For unlisted public companies having 1000 shareholders or more, e-voting facility i
required to be mandatorily provided in case of General Meeting (AGM , EGM , Courl
Convened Meeting).

Private Companies -

For private companies e-voting is not mandatory.
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MANDATORY APPLICABILITY OF E-VOTING

General Meeting
i (Both EGM and AGM)
LISTED COMPANY | .

General Meeting
’ 1 YES
Having more than (Both EGM and AGM)
1000 shareholders
=i Postal Ballot —_— NO
= UNLISTED PUBLIC %
SOMER & General Meeting
o e fre— NO
Having less then 1000 (Both EGM and AGM)
shareholders
Postal Ballot @~ —— NO

General Meeting
(Both EGM and AGM)
&= PRIVATE COMPANY

Apart from the above, companies can also voluntarily provide e-voting facility in which case they
must also follow the procedure given below and all the provisions of the Act and Rules relating to e
voting will be applicable.

WHAT ARE REQUIREMENTS AND PROCEDURE TO BE FOLLOWED FOR

PROVIDING E-VOTING FACILITY AT GENERAL MEETINGS?
Rule 20 of Companies (Management and Administration Rules), 2014

1. Appointment of scrutinizer to scrutinize the e-voting process
* Board has to appoint a scrutinizer after ascertaining his/her availability anc
willingness to be appointed as scrutinizer to scrutinize the e-voting process.
¢ Any Company Secretary, Chartered Accountant, Cost Accountant, in practice, or ar
advocate not in employment of company can be appointed as a scrutinizer.
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2. Finalisation of notice of general meetings

Additional requirements relating to notice:

¢ Notice can be sent only through registered post, speed post, courier or through
electronic means at the registered email Id.

¢ Notice has to be placed on the website of the company and of the agency which is
providing the e-voting platform, immediately after it is sent to the members.

¢ The notice of the meeting shall clearly mention that the business(es) may be voted
by shareholders through electronic voting system and the company is providing
facility for voting by electronic means.

¢ The notice shall clearly indicate the process and manner for voting by electronic
means and the time schedule including the time period during which the votes may
be cast , the login ID through which the votes may be cast , facility for generating
password and for casting of vote in a secure manner.

3. Publication of newspaper advertisement

Company has to publish a newspaper advertisement, one in a vernacular language and
one in English Language about having sent the notice of the meeting and among other
things, the advertisement should also contain the following details:

* statement that the business may be transacted by electronic voting;

e the date of completion of sending of notices;

¢ the date and time of commencement of voting through electronic means;

* the date and time of end of voting through electronic means;

¢ the statement that voting shall not be allowed beyond the said date and time;

o website address of the company and agency, if any, where notice of the meeting is
displayed; and

¢ contact details of the person responsible to address the grievances connected with
the electronic voting

4. Period for which e-voting has to remain open

e E-voting shall remain open for a minimum of 1 day and maximum of 3 days.

* E-voting has to be closed at least 3 days before the day of the meeting.

¢ All the shareholders, whether holding shares in physical mode or Demat mode can
cast their votes electronically during the period in which voting remains open.

* Votes once cast cannot be changed thereafter.
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5. Procedure on closure of e-voting period

*

+*

On closing of the voting period, the e-voting portal should be blocked forthuwwith.
Sorutinizer shall unblock the portal within 3 working days in presence of atleast 2
witnesses who are not in employpment of the company.

Scorutinizer has to make a report regarding the votes cast in favouwr and those casl
against and submit the same to the Chairman, forthwith.

Scrutinizer has to maintain a register containing complete details of shareholders
and the votes cast in the manner prescribed and the same shall remain in the safe
custody of the sorutinizer until the chairman considers, approves and signs the
minutes and thereafter, the scrutinizer shall return the register and other related
papers to the company.

6. Declaration of result

*

Subject to receipt of sufficient votes, the resolution shall be deemed to be passed
onn the date of the relevant general meeting of members,

VAithin 2 days passing of the resclution at the relevant general meeting o
members, the results declared along with the scorutinizer's report shall be placed ox
the website of the company and on the website of the agency.

Food for thought:

How will other shareholders who hawve not cast their vote electroanically
wote at the general meeting?

Vhat is the relevance of voting by show of hands for companies to which e-
voting is mandatory?

Can the scrutinizer keep track of members who have already wvoted
electronically and those who are to wote at the AGM? Vhat happens if a
shareholder votes twice?

As per the definition and Rules relating to Postal Ballot, Postal Ballot
means voting by post or through any electronic means. Does this mean
that only a company can offer only either one of these methods at a time?
Vhose prerogative it is to decide whether both facility should be offered or
not?




PROVISIONS RELATING TO VOTING BY POLL

Section 109 of the Compandes Act, 2013 read with Rule 21 of Companies (Management and Administration Rules), 2014

Going by the provisions of Companies Act, 2013, voting by show of hands in general
meetings may be a nullity in case of companies for which e-voting is mandatory. In this
scenario, Poll in general meetings may be the only alternative wherein other shareholders
who didn’t vote on e-voting, have a chance to cast their vote by attending those meetings.
We give below, a brief outline regarding voting by poll so as to provide a holistic coverage of
voting mechanism at general meetings going forward.

On whose request/demand poll will be taken?
¢ On Chairman’s own motion, or
e In case of company having share capital, on a demand raised by members present
either in person or proxy, where allowed, and having not less than 1/10th of the total
voting power or holding shares on which an aggregate sum of not less than Rs. 5
Lakhs or such higher amount as may be prescribed has been paid-up; and
The demand for a poll may be withdrawn at any time by the persons who made the demand.

When can poll be demanded?

s Poll can be demanded at any time before or on the declaration of result of voting by
show of hands.

Within what time poll has to be taken?

* A poll demanded for adjournment of the meeting or appointment of Chairman of the
meeting shall be taken forthwith.

e A poll demanded on any question other than adjournment of the meeting or
appointment of Chairman shall be taken at such time, not being later than 48 hours
from the time when the demand was made, as the Chairman of the meeting may
direct.

Brief procedure for taking poll

¢ Chairman of the meeting has the power to regulate the entire poll process and he
shall appoint scrutinizer(s) to scrutinize the poll process.

¢ The scrutinizer will be provided with all the necessary papers and he shall arrange for
Polling papers and distribute them to the members and proxies present at the meeting

¢ The Scrutinizers shall count the votes cast on poll, prepare a report thereon addressed
to the Chairman and submit the same to the chairman who shall countersign the
same.

¢ The Chairman shall declare the result of Voting on poll.
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POSTAL BALLOT AND E-VOTING

Section 110 of the Companies Act, 2013 read with Rule 22 of Companies (Management and Administration Rules), 2014

Meaning of postal ballot

As per Section 2(65) - “postal ballot” means voting by post or
through any electronic mode.

Which items of business need to be mandatorily transacted
through postal ballot?

Except a One Person Company and other companies having upto 200 members, all othe:
companies shall transact the following items of business only by means of voting through :
postal ballot

(a) alteration of the objects clause of the memorandum and in the case of the company ir
existence immediately before the commencement of the Act, alteration of the mair
objects of the memorandum;

(b) alteration of articles of association in relation to insertion or removal of provisions
which, under sub-section (68) of section 2, are required to be included in the articles of ¢
company in order to constitute it a private company;

(c) change in place of registered office outside the local limits of any city, town or village as
specified in sub-section (5) of section 12;

(d) change in objects for which a company has raised money from public through prospectus
and still has any unutilized amount out of the money so raised under sub-section (8) o!
section 13;

(e) issue of shares with differential rights as to voting or dividend or otherwise under sub
clause (ii) of clause (a) of section 43;

(f) variation in the rights attached to a class of shares or debentures or other securities as
specified under section 48;

(g) buy-back of shares by a company under sub-section (1) of section 68;
(h) election of a director under section 151 of the Act;

(i) sale of the whole or substantially the whole of an undertaking of a company as specifiec
under sub-clause (a) of sub-section (1) of section 180;

(j) giving loans or extending guarantee or providing security in excess of the limit specifiec
under sub-section (3) of section 186
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Which items of business cannot be transacted through postal ballot?

¢ All items of business which are deemed as Ordinary Business at an Annual General
Meeting, i.e.
(i) the consideration of financial statements and the reports of the Board of Directors
and auditors;
(ii) the declaration of any dividend;
(iii) the appointment of directors in place of those retiring;
(iv) the appointment of, and the fixing of the remuneration of, the auditors;

¢ Any business in respect of which directors or auditors have a right to be heard at any
meeting, like removal of a director or auditor etc.

All other items of business other than the aforementioned businesses can be transacted
through postal ballot, instead of transacting such business at a general meeting.

If a resolution is assented to by the requisite majority of the shareholders by means of

postal ballot, it shall be deemed to have been duly passed at a general meeting convened in
that behalf.

What is the Process and requirements relating to e-voting in case of Postal Ballot?

As per Rule 22 of Companies (Management and Administration) Rules, 2014, the provisions
of Rule 20 regarding procedure and requirements for voting by electronic means in case of
general meetings shall apply, as far as applicable, mutatis mutandis to postal ballot also in
respect of the voting by electronic means.

EXTRACT OF RECENT JUDGEMENT OF BOMBAY HIGHCOURT ON POSTAL BALLOT AND E-
VOTING

The honourable Bombay High Court in the matter of scheme of amalgamation between
Wadala Commodities Limited with Godrej Industries Limited has passed a judgment on
postal ballot and e-voting. Some relevant excerpts from the order passed are given
hereunder:

Quote

“whether in view of the provisions of Section 110 of the Companies Act, 2013 (“the 2013 Act”) and
SEBI Circular dated 21st May 2013, a resolution for approval of a Scheme of Amalgamation can
be passed by a majority of the equity shareholders casting their votes by postal ballot, which
includes voting by electronic means, in complete substitution of an actual meeting?”

..... no meeting is required and that the shareholder must cast his vote only on the basis of the
information that has been send to him by post or email seems to me to be completely contrary to
the legislative intent and spirit to the express terms of the SEBI circular and amended Listing
Agreement’s Clauses 35B and 49.
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The result of this discussion is:

All provisions for compulsory voting by postal ballot and by electronic voting to the
exclusion of an actual meeting cannot and do not apply to court-convened meetings. At such
meetings, provision must be made for postal ballots and electronic voting, in addition to an
actual meeting. Electronic voting must also be made available at the venue of the meeting.
The effect, interpretation and implication of the provisions of the Companies Act, 2013 and
the relevant SEEI circulars and notifications, to the extent that they mandale a compulsory
or even optional conduet of certain items of business by postal ballet (which includes
electronic voting) to the exclusion of an actual meeting are matters that require a fuller
consideration. The Central Government, through the Additional Solicitor General, and SEBI
will both need to be heard. The Company Registrar shall send an authenticated copy of this
order to both the learned Additional Solicitor General and to SEBI requesting them to
appear before the Court when this matier is next taken up for a consideration of this issue.
On a prima-facie view that the elimination of all shareholder participation at an actual
meeting is anathema to some of the most vital of shareholders’ rights, it is strongly
recommended that till this issue is fully heard and decided, no authority or any company
should insist upon such a postal-ballot-only meeting to the exclusion of an actual meeting.
Unguote

WRAP UP

Electronic voting as a facility per se has many advantages in its fold. It offers the
shareholders, a chance to participate in corporate decisions, by exercising their voting
power from any remote location at their convenient time without having to go through the
hassles of travelling to the venue of the meeting. It aims at wider investor participation,
greater shareholder democracy and a more robust governance mechanism though it has its
own inherent limitations.
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