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Comparative chart of Old and New Section related to Loans to Directors etc.

	295(1)
	Save as otherwise provided in sub-section (2), no company (hereinafter in this section referred to as "the lending company") without obtaining the previous approval of the Central Government in that behalf shall, directly or indirectly, make any loan to, or give any guarantee or provide any security in connection with a loan made by any other person to, or to any other person by, -
	185(1)
	Save as otherwise provided in this Act, no company shall, directly or indirectly, advance any loan, including any loan represented by a book debt, to any of its directors or to any other person in whom the director is interested or give any guarantee or provide any security in connection with any loan taken by him or such other person:


	“Including any loan represented by book debt” was already there in the old section 296 of the Companies Act 1956. The Section is reproduced below:

APPLICATION OF SECTION 295 TO BOOK DEBTS IN CERTAIN CASES.

Section 295 shall apply to any transaction represented by a book debt which was from its inception in the nature of a loan or an advance. 

	
	Detailed Summary:

Let us assume and call the relations specified in (a) to (e) as insider.

So no company shall directly or indirectly :
· make any loan to:

· give any guarantee or provide any security in connection with a loan made by any other person to: (No guarantee/security to Outsider if the loan taken by Insider)
· give any guarantee or provide any security in connection with a loan made to any other person by: (No guarantee/security to Insider if loan taken by outsider)
	
	Detailed Summary:
Let us assume and call the relations specified in (a) to (e) as insider.

So no company shall directly or indirectly: 

· advance any loan, including any loan represented by a book debt, to:
· give any guarantee or provide any security in connection with any loan taken by:
(No guarantee/security to Outsider if the loan taken by Insider))
· Deleted. Meaning by that the company can give guarantee/security to insider if the loan is given by insider to outsider. ?????
	“any of its directors” in 2013 Act is irrelevant as the same is already there in the explanation of “ to any other person in whom director is interested”. Further the same was not there in 1956 Act.
It is also important to note that the definition of the beneficiary in both the act is same, which can be seen in the next para.

	
	(a) any director of the lending company, or of a company which is its holding company or any partner or relative of any such director;

(b) any firm in which any such director or relative is a partner;

(c) any private company of which any such director is a director or member;

(d) any body corporate at a general meeting of which not less than twenty-five per cent of the total voting power may be exercised or controlled by any such director, or by two or more such directors together; or 

(e) any body corporate, the Board of directors, managing director, or manager whereof is accustomed to act in accordance with the directions or instructions of the Board, or of any director or directors, of the lending company.
	
	Explanation.—For the purposes of this section, the expression “to any other person in whom director is interested” means—

(a) any director of the lending company, or of a company which is its holding company or any partner or relative of any such director;

i) any Director of the lending company
ii) any Director of the holding company

(i) &(ii) referred to as “such director”

iii) any Partner of “such director”
iv) any Relative of “such director”
(b) any firm in which any such director or relative is a partner;

i) any Firm which “such director” is the partner

ii) any Firm which relative of “such director” is the partner

(c) any private company of which any “such director” is a director or member;

i) any private company in which “such director” is a director

ii) any private company in which “such director” is a member
(d) any body- corporate at a general meeting of which not less than twenty-five per cent. of the total voting power may be exercised or controlled by any “such director”, or by two or more “such directors”, together; or
(e) any body corporate, the Board of directors, managing director or manager, whereof is accustomed to act in accordance with the directions or instructions of the Board, or of any director or directors, of the lending company.
	Partner of any such director means even the company cannot give loan to a partner who is the partner in the firm in which such director is also a partner

Blanket restriction on any loan to private company if they are either the directors of shareholders of that private company. However if they are the director or shareholders of the public company, clause (d) and (e) had to be checked for that. 
Any body- corporate may be public or private company, where 25% the shares are owned by such directors either individually or collectively. (From ownership perspective)
From controlling perspective

A company incorporated outside India is covered for items (d) and (e)

	295(2)
	Sub-section (1) shall not apply to -

(a) any loan made, guarantee given or security provided -

(i) by a private company unless it is a subsidiary of a public company,

(ii) by a banking company;

(b) any loan made -by a holding company to its subsidiary,

(c) any guarantee given or security provided - by a holding company in respect of any loan made to its subsidiary,
	Proviso to 185(1)
	Provided that nothing contained in this sub-section shall apply to—

(a) the giving of any loan to a managing or whole-time director—

(i) as a part of the conditions of service extended by the company to all its employees; or

(ii) pursuant to any scheme approved by the members by a special resolution; or

(b) a company which in the ordinary course of its business provides loans or gives guarantees or securities for the due repayment of any loan and in respect of such loans an interest is charged at a rate not less than the bank rate declared by the Reserve Bank of India.
	Changes
· applicable to all companies including private limited
· applicable to banking co also if  fair interest rate is not charged

· now applicable to subsidiary co

· not applicable to WOS in case of loan by HC to WOS {rule 10(1)}

· not applicable to WOS in case of guarantee for WOS for loan to WOS by bank or financial institution {rule 10(2)}

Note: In rule 10(1) for guarantee and security “any loan” word is used where in rule 10(2) it is mentioned as loan made by any bank or financial institution. This means guarantee or security given to others will not be exempted.
· Not applicable to company whose principle business is providing loans or giving guarantee or securities if it charged the fair interest rate.

· Not applicable to MD or WTD if all employees are covered as part of their service
· Not applicable to MD or WTD if special resolutions passed

	295(3)
	Where any loan made, guarantee given or security provided by a lending company and outstanding at the commencement of this Act could not have been made, given or provided, without the previous approval of the Central Government, if this section had then been in force, the lending company shall, within six months from the commencement of this Act or such further time not exceeding six months as the Central Government may grant for that purpose, either obtain the approval of the Central Government to the transaction or enforce the repayment of the loan made, or in connection with which the guarantee was given or the security was provided, notwithstanding any agreement to the contrary.
	185(2)
	If any loan is advanced or a guarantee or security is given or provided in contravention of the provisions of sub-section (1), the company shall be punishable with fine which shall not be less than five lakh rupees but which may extend to twenty-five lakh rupees, and the director or the other person to whom any loan is advanced or guarantee or security is given or provided in connection with any loan taken by him or the other person, shall be punishable with imprisonment which may extend to six months or with fine which shall not be less than five lakh rupees but which may extend to twenty-five lakh rupees, or with both.
	Wef 12.09.2013 the new Section should be complied with full sprit.

	295(4)
	Every person who is knowingly a party to any contravention of sub-section (1) or (3), including in particular any person to whom the loan is made or who has taken the loan in respect of which the guarantee is given or the security is provided, shall be punishable either with fine which may extend to five thousand rupees or with simple imprisonment for a term which may extend to six months :

Provided that where any such loan, or any loan in connection with which any such guarantee or security has been given or provided by the lending company, has been repaid in full, no punishment by way of imprisonment shall be imposed under this sub-section; and where the loan has been re-paid in part, the maximum punishment which may be imposed under this sub-section by way of imprisonment shall be proportionately reduced.
	
	
	

	295(5)
	All persons who are knowingly parties to any contravention of sub-section (1) or (3) shall be liable jointly and severally, to the lending company for the repayment of the loan or for making good the sum which the lending company may have been called upon to pay in virtue of the guarantee given or the security provided by such company.
	
	
	

	295(6)
	No officer of the lending company or of the borrowing body corporate shall be punishable under sub-section (4) or shall incur the liability referred to in sub-section (5) in respect of any loan made, guarantee given or security provided after the 1st day of April, 1956 610 ] in contravention of clause (d) or (e) of sub-section (1), unless at the time when the loan was made, the guarantee was given or the security was provided by the lending company, he knew or had express notice that that clause was being contravened thereby.
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