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Comparative Study on Section 372A of 1956 and Section 186 of 2013: Inter-Corporate Loans and investment/ Loan and investment by company
	
	Section 372A “Inter corporate loans and investment” was introduced wef 31.10.1998 by Companies (Amendment) Act 1999. Till 31.10.1998 section 372 “Purchase by Company of Shares etc of other Companies” was operative
	186(1)
	Without prejudice to the provisions contained in this Act, a company shall unless otherwise prescribed, make investment through not more than two layers of investment companies:

Provided that the provisions of this sub-section shall not affect,—

(a) a company from acquiring any other company incorporated in a country outside India if such other company has investment subsidiaries beyond two layers as per the laws of such country;

(b) a subsidiary company from having any investment subsidiary for the purposes of meeting the requirements under any law or under any rule or regulation framed under any law for the time being in force.
	NEW Provision.

	372A(1)
	(1) No company shall, directly or indirectly,-

(a) make any loan to any other body corporate:

(b) give any guarantee, or provide security, in connection with a loan made by any other person to , or to any other person, by any body corporate: and

(c) acquire by way of subscription, purchase or otherwise the securities of any other body corporate,

exceeding sixty percent of its paid -up share capital and free reserve, or one hundred percent of its free reserves, whichever is more:


	186(2)
	No company shall directly or indirectly —

(a) give any loan to any person or other body corporate;

(b) give any guarantee or provide security in connection with a loan to any other body corporate or person; and

(c) acquire by way of subscription, purchase or otherwise, the securities of any other body corporate,

exceeding sixty per cent. of its paid-up share capital, free reserves and securities premium account or one hundred per cent. of its free reserves and securities premium account, whichever is more.
	“Any other person” is (a) 
Nowhere in the old or new act the definition of the word person is given.
Earlier also Share premium account was included in by virtue of definition of free reserve given in the explanation of Section 372A of 1956


	
	Summary

· Loan to any other body corporate

· Give any guarantee or provide security to any person who gives loan to any body corporate

· Give any guarantee or provide security to body corporate who gives loan to person


	
	Summary

· Loan to any other body corporate

· Give any guarantee or provide security to any person for all loans

· Give any guarantee or provide security to any other body corporate for all loans

· Loan to any other person (NEW Provision)
	

	Proviso to 372A(1)
	Provided that where the aggregate of the loans and investments so far made, the amounts for which guarantee or security so far provided to or in all other bodies corporate, along with the investment, loan, guarantee or security proposed to be made or given by the Board, exceeds the aforesaid limits, no investment or loan shall be made or guarantee shall be given or security shall be provided unless previously authorised by a special resolution passed in a general meeting:


	Rule 13
	Where the aggregate of the loans and investment so far made, the amount for which guarantee or security so far provided to or in all other bodies corporate along with the investment, loan, guarantee or security proposed to be made or given by the Board, exceed the limits specified under section 186 no investment or loan shall be made or guarantee shall be given or security shall be provided unless previously authorised by a special resolution passed in a general meeting.

Explanation.- For the purpose of this sub-rule, it is clarified that it would sufficient compliance if such special resolution is passed within one year from the date of notification of this section.
	Provision in Rule 13 is for regularising  the limit in case of those companies where the new section is made applicable for which a grace period of 1 year is given. 

	Proviso to 372A(1)
	Provided further that the Board may give guarantee, without being previously authorised by a special resolution, if,-

(a) a resolution is passed in the meeting of the Board authorizing to give guarantee in accordance with the provisions of this section:

(b) there exist exceptional circumstances with prevent the company from obtaining previous authorisation by a special resolution passed in a general meeting for giving a guarantee: and

(c) the resolution of the Board under clause (a) is confirmed within twelve months, in a general meeting of the company or the annual general meeting held immediately after passing of the Board resolution, whichever is earlier:

Provided also that the notice of such resolution shall indicate clearly the specific limits, the particulars of the body corporate in which the investment is proposed to be made or loan or security or guarantee to be given, the purpose of the investment, loan or security or guarantee, specific sources of funding and such other details.
	186(3)
	Where the giving of any loan or guarantee or providing any security or the acquisition under sub-section (2) exceeds the limits specified in that sub-section, prior approval by means of a special resolution passed at a general meeting shall be necessary.
	

	
	
	186(4)
	The company shall disclose to the members in the financial statement the full particulars of the loans given, investment made or guarantee given or security provided and the purpose for which the loan or guarantee or security is proposed to be utilised by the recipient of the loan or guarantee or security
	New provision

	372A(2)
	No loans or investment shall be made or guarantee or security given by the company unless the resolution sanctioning it is passed at a meeting of the Board with the consent of all the directors present at the meeting and the prior approval of the public financial institution referred to in section 4A, where any term loan is subsisting, is obtained:
	186(5)
	No investment shall be made or loan or guarantee or security given by the company unless the resolution sanctioning it is passed at a meeting of the Board with the consent of all the directors present at the meeting and the prior approval of the public financial institution concerned where any term loan is subsisting, is obtained
	No major change

	Proviso to 372A(2)
	Provided that prior approval of a public financial institution shall not be required where the aggregate of the loans and investments so far made, the amounts for which guarantee or security so far provided to or in all other bodies corporate, alongwith the investments, loans, guarantee or security proposed to be made or given does not exceed the limit of sixty percent specified in sub-section (1),if there is no default in repayment of loan instalments or payment of interest thereon as per the terms and conditions of such loan to the public financial institution:
	Proviso to 186(5)
	Provided that prior approval of a public financial institution shall not be required where the aggregate of the loans and investments so far made, the amount for which guarantee or security so far provided to or in all other bodies corporate, alongwith the investments, loans, guarantee or security proposed to be made or given does not exceed the limit as specified in sub-section (2), and there is no default in repayment of loan instalments or payment of interest thereon as per the terms and conditions of such loan to the public financial institution.
	No Change

	
	
	186(6)
	 No company, which is registered under section 12 of the Securities and Exchange Board of India Act, 1992 and covered under such class or classes of companies as may be prescribed, shall take inter-corporate loan or deposits exceeding the prescribed limit and such company shall furnish in its financial statement the details of the loan or deposits.
	Section 12 says that no stock-broker, sub- broker, share transfer agent, banker to an issue, trustee of trust deed, registrar to an issue, merchant banker, underwriter, portfolio manager, investment adviser and such other intermediary who may be associated with securities market shall buy, sell or deal in securities except under, and in accordance with, the conditions of a certificate of registration obtained from the Board in accordance with the regulations made under this Act

	372A(3)
	No loan to any body corporate shall be made at a rate of interest lower than the prevailing bank rate, being the standard rate made public under section section 49 of the Reserve Bank of India Act, 1934 (2 of 1934)
	186(7)
	No loan shall be given under this section at a rate of interest lower than the prevailing yield of one year, three year, five year or ten year Government Security closest to the tenor of the loan.
	Earlier Standard RBI rate was prescribed, now the rate will be on the basis of yield of Govt Securities depending on the tenure of the loan

	372A(4)
	No company, which has defaulted in complying with the provisions of section 58A, shall, directly or indirectly,-

(a) make any loan to any body corporate:

(b) give any guarantee, or provide security, in connection with a loan made by any other person to, or to any other person by, anybody corporate : and

(c) acquire, by way of subscription, purchase or otherwise the securities of any other body corporate, till such default is subsisting.
	186(8)
	No company which is in default in the repayment of any deposits accepted before or after the commencement of this Act or in payment of interest thereon, shall give any loan or give any guarantee or provide any security or make an acquisition till such default is subsisting
	Language made Simple

	372A(5)
	(a) Every company shall keep a register showing the following particulars in respect of every investment or loan made, guarantee given or security provided by it in relation to any body corporate under sub-section (1), namely:-

(i) the name of the body corporate:

(ii) the amount, terms and purpose of the investment or loan or security or guarantee

(iii) the date on which the investment or loan has been made: and

(iv) the date on which the guarantee has been given or security has been provided in connection with a loan.

(b) The particulars of investment, loan, guarantee or security referred to in clause (a) shall be entered chronologically in the register aforesaid within seven days of the making of such investment or loan, or the giving of such guarantee or the provision of such security.


	186(9)
	 Every company giving loan or giving a guarantee or providing security or making an acquisition under this section shall keep a register which shall contain such particulars and shall be maintained in such manner as may be prescribed.


	Form MBP-2 has been prescribed under rule 12

	372A(6)
	 The register referred to in sub-section (5) shall be kept at the registered office of the company concerned and -

(a) shall be open to inspection at such office : and

(b)extracts may be taken therefrom and copies thereof may be required, by any member of the company to the same extent, in the same manner, and on payment of the same fees as in the case of the register of members of the company: and the provisions of section 163 shall apply accordingly.
	186(10)
	The register referred to in sub-section (9) shall be kept at the registered office of the company and —

(a) shall be open to inspection at such office; and

(b) extracts may be taken therefrom by any member, and copies thereof may be furnished to any member of the company on payment of such fees as may be prescribed.
	

	Provision to 372A (1) & (2)
	Provided also that nothing contained in sub-sections(1) and (2) shall apply

to -

(a) any loan made by a holding company to its wholly owned subsidiary:

(b) any guarantee given or any security provided by a holding company in respect of loan made to its wholly owned subsidiary: or

(c) acquisition by a holding company, by way of subscription, purchases or otherwise, the securities of its wholly owned subsidiary.


	Rule 11(1)
	Where

 a loan or

guarantee is given or where a security has been provided by a company to its wholly owned subsidiary company or a joint venture company, or

acquisition is made by a holding company, by way of subscription, purchase or otherwise of, the securities of its wholly owned subsidiary company, the requirement of sub-section (3) of section 186 shall not apply: 

Provided that the company shall disclose the details of such loans or guarantee or security or acquisition in the financial statement as provided under sub-section (4) of section 186.
	Current Act required disclosure to the members in the financial statement the full particulars of the loans given, investment made or guarantee given or security provided and the purpose for which the loan or guarantee or security is proposed to be utilised by the recipient of the loan or guarantee or security.


	372A(8)
	Nothing contained in this section shall apply,-

(a) to any loan made, any guarantee given or any security provided or any investment made by-

(i) a banking company, or an insurance company, or a housing finance company in the ordinary course of its business, or a company established with the object of financing industrial enterprises, or of providing infrastructural facilities;

(ii) a company whose principal business is the acquisition of shares, stock, debentures or other securities;

(iii) a private company, unless it is a subsidiary of a public company;

(b) to investment made in shares allotted in pursuance of clause (a) of subsection (1) of section 81.
	186(11)
	Nothing contained in this section, except sub-section (1), shall apply—

(a) to a loan made, guarantee given or security provided by a banking company or an insurance company or a housing finance company in the ordinary course of its business or a company engaged in the business of financing of companies or of providing infrastructural facilities;

(b) to any acquisition—

(i) made by a non-banking financial company registered under Chapter IIIB of the Reserve Bank of India Act, 1934 and whose principal business is acquisition of securities:

Provided that exemption to non-banking financial company shall be in respect of its investment and lending activities;

(ii) made by a company whose principal business is the acquisition of securities;

(iii) of shares allotted in pursuance of clause (a) of sub-section (1) of section 62.


	Instead of company established with the object of financial industries enterprises in 1956 Act, company engaged in the business of financing of companies is mentioned in 2013 Act.

In the draft companies Bill 2008, which was not passed by the parliament the exemption was their to a private company unless it is a subsidiary of a public company.

Private Company removed

Similar clause

	
	
	Rule 11(2)
	For the purposes of clause (a) of sub-section (11) of section 186, the expression “business of financing of companies” shall include, with regard to a Non-Banking Financial Company registered with Reserve Bank of India, “business of giving of any loan to a person or providing any guaranty or security for due repayment of any loan availed by any person in the ordinary course of its business”.
	

	372A(7)
	The Central Government may, prescribe guidelines for the purposes of this section.
	186(12)
	The Central Government may make rules for the purposes of this section.
	No change 

	372A(9)
	If default is made in complying with the provisions of this section, other than sub-section (5), the company and every officer of the company who is in default shall be punishable with imprisonment which may extend to two years or with fine which may extend to fifty thousand rupees:

Provided that where any such loan or any loan in connection with which any such guarantee or security has been given, or provided by the company, has been repaid in full, no punishment by way of imprisonment shall be imposed under this sub-section, and where such loan has been repaid in part, the maximum punishment which may be imposed under this sub-section by way of imprisonment shall be appropriately reduced:

Provided further that all persons who are knowingly parties to any such contravention shall be liable, jointly and severally, to the company for the repayment of the loan or for making good the same which the company may have been called upon to pay by virtue of the guarantee given or the securities provided by such company.
	186(13)
	If a company contravenes the provisions of this section, the company shall be punishable with fine which shall not be less than twenty-five thousand rupees but which may extend to five lakh rupees and every officer of the company who is in default shall be punishable with imprisonment for a term which may extend to two years and with fine which shall not be less than twenty-five thousand rupees but which may extend to one lakh rupees.


	Old Act was having two penal clause one for default in maintenance of register and one for violation of other provision of the section.

Current Act has only one penal provision applicable for the violation of any provision of the section

	372A(10)
	If default is made in complying with the provisions of sub-section (5), the company and every officer of the company who is in default shall be punishable with fine which may extend to five thousand rupees and also with a further fine which may extend to five hundred rupees for every day after the first during which the default continues.
	
	
	Merged with 186(13) of the Companies Act 2013

	
	Explanation - For the purposes of this section -

(a) "loan" includes debentures or any deposit of money made by one company with another company, not being a banking company:

(b) "free Reserves" means those reserves which, as per latest audited balance sheet of the company, are free for distribution as dividend and shall include balance to the credit of the securities premium account but shall not include share application money.
	
	Explanation.—For the purposes of this section,—

(a) the expression “investment company” means a company whose principal business is the acquisition of shares, debentures or other securities;

(b) the expression “infrastructure facilities” means the facilities specified in Schedule VI


	As per Section 2(42) of 2013 Act:



	2(29A)
	"net worth" means the sum total of the paid-up capital and free reserves after deducting the provisions or expenses as may be prescribed.

Explanation. - For the purposes of this clause, "free reserves" means all reserves created out of the profits and share premium account but does not include reserves created out of revaluation of assets, write back of depreciation provisions and amalgamation ;
	2(42)
	“free reserves” means such reserves which, as per the latest audited balance sheet of a company, are available for distribution as dividend:

Provided that—

(i) any amount representing unrealised gains,  notional gains or revaluation of assets, whether shown as a reserve or otherwise, or

(ii) any change in carrying amount of an asset or of a liability recognised in equity, including surplus in profit and loss account on measurement of the asset or the liability at fair value, shall not be treated as free reserves;
	Earlier free reverse was not defined in the definition.

	
	
	Proviso to 68
	68 is for Power of company to purchase its own securities.

free reserves” includes securities premium account.
	In 1956 Act 77A was there for power of the company to purchase of its own securities where security premium account was separately mentioned over as above free reserve.


1 | Page Disclaimer: This article is being circulated for facilitating discussion among professional fraternity. Any person before making any decision or taking any action should properly consult and take expert opinion. It is just a humble attempt to clarify and circulate the views of the author.

