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DIFFERENT COMMITTEES AS PER THE COMPANIES ACT, 2013

The historic Companies Bill which had received the President’s assent on 29™ August, 2013
became the Companies Act, 2013, (hereinafter the “new Act”) by notification in the Official
Gazette on 30" August, 2013. Furthermore, the Ministry also made effective 98 sections of the
same by notification in the Official Gazette w.e.f. 12" September, 2013. The Ministry laid the
rules for the remaining sections of the new Act in different tranches for public opinions. Till date,

the Ministry had released the rules in SIX phases together with the related draft forms.

The new Companies Act, 2013 read with the draft rules prescribes the formation of different
Committees of the Board of Directors of the Company for different purposes. The Committees

mandated by the new Act are:

1. CORPORATE SOCIAL RESPONSIBILITY(CSR) COMMITTEE-Section 135
2. AUDIT COMMITTEE-Section 177
3. NOMINATION & REMUNERATION COMMITTEE-Section 178

4. STAKEHOLDERS RELATIONSHIP COMMITTEE-Section 178

It is to be noted that none of the above sections have been made effective as yet. Let us take a look

into each of the mandated Committee.

» CORPORATE SOCIAL RESPONSIBILITY(CSR) COMMITTEE:
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The guiding principle behind this Committee is the Corporate Social Responsibility of a
Company. CSR is a way of conducting business, by which corporate entities visibly contribute to
the social good. Socially responsible companies do not limit themselves to using resources to
engage in activities that increase only their profits. They use CSR to integrate economic,

environmental and social objectives with the company’s operations and growth.

Section 135(1) of the new Act states that a Company having

e Net Worth of Rupees Five Hundred Crore or more, or
e Turnover of Rupees One Thousand Crore or more or a

e Net Profit of Rupees Five Crore or more

during any financial year, shall constitute a Corporate Social Responsibility Committee of the

Board.

Now, what is meant by “Net Worth”, “Turnover” and “Net Profit.” Subsection 57 of Section 2 of
the new Act defines Net Worth as “the aggregate value of the paid-up share capital and all reserves
created out of the profits and securities premium account, after deducting the aggregate value of
the accumulated losses, deferred expenditure and miscellaneous expenditure not written off, as per
the audited balance sheet, but does not include reserves created out of revaluation of assets, write-

back of depreciation and amalgamation.”

Section 2 (91) further defines Turnover as “the aggregate value of the realisation of amount made

from the sale, supply or distribution of goods or on account of services rendered, or both, by the
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company during a financial year.” W.e.f. 12 September, 2013, the above two subsections have

already became effective.

The draft CSR rules define Net Profit as the net profit before tax as per books of accounts

excluding profits arising from branches outside India.

Such a Committee shall consist of three or more directors, out of which at least one director shall
be an independent director. Subsection 3 of Section 135 of the new Act states the role of the
Committee which will be to formulate, recommend and oversee the Corporate Social
Responsibility Policy of the Company. The Ministry has further laid down the activities which are
required to be undertaken by a Company for the same in Schedule VII to the new Act. It has
further released draft rules, which once notified will be known as the Corporate Social
Responsibility Rules, 2013 and shall be applicable from the FY 2014-15. These rules prescribe the

process and requirements of the CSR Policy of a Company.

» THE AUDIT COMMITTEE

At present, section 292A of the Companies Act, 1956 requires public companies having paid-up
capital of more than Rs. 5 Crore to constitute an audit committee, consisting of minimum three
directors and two-third of the total members to be directors other than the Managing Director or
the Whole Time Directors of the company. Further, Listing agreement mandates listed entities to

constitute audit committee with two-third of the members to be Independent Directors. It also
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states that all the members of the audit committee should be financially literate (i.e. should have
the ability to read and understand the financial statements) and at least one should have accounting

or related financial management expertise.

In tune with the present regulations, subsection 1 of section 177 of the new Act, read with the
relevant draft rules, states that the Board of Directors of every listed company and every other
public company —

(1) having paid up capital of One Hundred Crore Rupees or more; or

(11) having, in aggregate, outstanding loans or borrowings or debentures or deposits exceeding Two

Hundred Crore Rupees

shall constitute an Audit Committee consisting of a minimum of three directors with independent
directors forming a majority. Further, the chairperson and the majority of the members of the audit
committee should have the ability to read and understand the financial statements (financially

literate).

The old Companies Act, 1956 did not define the role and functions of the audit committee and
generalized it by stating that the committee shall act in accordance with the terms of reference
specified in writing by the Board. The listing agreement lists down the role of the audit committee
in detail. The new act, though states the same as the 1956 act, also includes certain specific
functions to be discharged by the committee. The role of the audit committee, inter alia, includes

the following activities as per the new Act:
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a) the recommendation for appointment, remuneration and terms of appointment of auditors
of the company;

b) review and monitor the auditor’s independence and performance, and effectiveness of audit
process;

¢) examination of the financial statement and the auditors’ report thereon;

d) approval or any subsequent modification of transactions of the company with related
parties;

e) scrutiny of inter-corporate loans and investments;
f) wvaluation of undertakings or assets of the company, wherever necessary;
g) evaluation of internal financial controls and risk management systems;

h) monitoring the end use of funds raised through public offers and related matters.

The audit committee shall have the authority to investigate into any matter in relation to the items
specified above or any such matter referred to it by Board. For this purpose, it shall have power to
obtain professional advice from external sources and have full access to information contained in
the records of the company. Similar to the 1956 Act, the Audit Committee has the power to call for
the comments of the auditors about internal control systems, the scope of audit, including the
observations of the auditors and review of financial statement before their submission to the Board
and may also discuss any related issues with the internal and statutory auditors and the
management of the company. Furthermore, the recommendations of the Audit Committee shall be
binding on the Board and where the Board has not had not accepted any recommendation of the

Audit Committee, the same shall be disclosed in the Board’s report along with the reasons therefor.
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The existing companies having audit committee are allowed a one-year timeline, from the
commencement of this section, for reconstituting its audit committee in accordance with the new

requirements.

Subsection 9 of Section 177 further states that each listed company and Companies

1. which accept deposits from the public; and

2. which have borrowed money from banks and public financial institutions in excess of Fifty

Crore rupees;

shall establish a vigil mechanism for directors and employees to report genuine concerns. This is
similar to the “whistle blower policy”, under the listing agreement, though there it is a non-
mandatory requirement. As per the new Act, the vigil mechanism will provide for adequate
safeguards against victimization of persons who use such mechanism and make provision for
direct access to the chairperson of the Audit Committee in appropriate or exceptional cases.
Companies which are required to constitute an audit committee shall operate the vigil mechanism
through the audit committee. Once established, the existence of the mechanism may be
appropriately communicated within the organization shall be disclosed by the company on its

website, if any, and in the Board’s report.

Subsection 8 of Section 178 of the new Act further lays down the penalty for contravention of any
of these provisions. In case of contravention, the company shall be punishable with fine which
shall not be less than One Lakh rupees but which may extend to Five Lakh rupees and every

officer of the company who is in default shall be punishable with imprisonment for a term which
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may extend to one year or with fine which shall not be less than Twenty-Five Thousand rupees but

which may extend to One Lakh rupees, or with both.

» NOMINATION & REMUNERATION COMMITTEE

Subsection 1 of Section 178 of the new Companies Act, 2013 (“the Act”) read with relevant draft
rules stipulates that the Board of Directors of
¢ Every listed company and;
% every other public company —
(1) having paid up capital of One Hundred Crore rupees or more; or
(11) having in aggregate, outstanding loans or borrowings or debentures or deposits

exceeding Two Hundred Crore rupees;

have to constitute a Nomination and Remuneration Committee. The Act further lays down the
structure and role of the Committee. This Committee shall consist of three or more non-executive
directors out of which not less than one-half shall be independent directors. It further provides that
the chairperson of the company, irrespective of his/her status i.e. whether executive or non-
executive may become a member of the Nomination and Remuneration Committee but shall not
chair the Committee. Furthermore, the chairperson of this committee or, in his absence, any other
member of the committee authorized by him in this behalf will be required to attend the general

meetings of the Company.
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The role of the Nomination and Remuneration Committee shall be to identify persons having the
desired qualifications for becoming directors or for appointment into the senior management level
and to recommend their appointment and/or removal to the Board and also to carry out evaluation
of every director’s performance. The act further defines the expression ‘‘senior management’’
which means personnel of the company who are members of its core management team excluding
Board of Directors comprising all members of management one level below the executive

directors, including the functional head.

It has also been delegated the task of formulating the criteria for determining the qualifications,
positive attributes and independence of a director and recommending to the Board a policy, which
is to be disclosed in the Board's report, relating to the remuneration for the directors, key
managerial personnel and other employees. While formulating and recommending the

abovementioned policy, the Committee shall specifically ensure that-

(a) the level and composition of remuneration is reasonable and sufficient to attract, retain and

motivate directors of the quality required to run the company successfully;

(b) relationship of remuneration to performance is clear and meets appropriate performance

benchmarks; and

(c) remuneration to directors, key managerial personnel and senior management involves a
balance between fixed and incentive pay reflecting short and long-term performance

objectives appropriate to the working of the company and its goals.
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In addition, it shall also take into account the financial position of the company, the industrial
trend, appointee’s experience, past performance, past remuneration, etc. and should also strive to
bring about objectivity in determining the remuneration package while striking a balance between

the interest of the company and the shareholders.

The Act further lays down the penalty for contravention of any of these provisions. In case of
contravention, the company shall be punishable with fine which shall not be less than One Lakh
rupees but which may extend to Five Lakh rupees and every officer of the company who is in
default shall be punishable with imprisonment for a term which may extend to one year or with
fine which shall not be less than Twenty-Five Thousand rupees but which may extend to One Lakh

rupees, or with both.

» THE STAKEHOLDERS RELATIONSHIP COMMITTEE

Subsection 5 of Section 178 of the Act stipulates that if a Company has a combined total of, all its
shareholders, debenture-holders, deposit-holders and any other security holders, greater
than one thousand members at any time during a financial year, than its Board of Directors shall
constitute a Committee to be known as the Stakeholders Relationship Committee. It further states
that such a Committee will consist of a chairperson who shall be a non-executive director and such
other members as may be decided by the Board.

As stated above, in addition to the shareholders, debenture-holders, deposit-holders, there is also a

term “other security holders” used. To understand the scope of this term, it is necessary to know
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the different types of securities. Section 2 (81) of the new Act, read with Section (h) of the
Securities Contracts (Regulation) Act, 1956 states that the term “securities” includes the following-

(1) shares, scrips, stocks, bonds, debentures, debenture stock or other marketable  securities
of a like nature in or of any incorporated company or other body corporate;

(1a) derivative;

(ib)  units or any other instrument issued by any collective investment scheme to

the investors in such schemes;

(ic) security receipt as defined in clause (zg) of section 2 of the Securitisation and
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002;
Accordingly, security receipt" means a receipt or other security, issued by a
securitisation company or reconstruction company to any qualified institutional buyer
pursuant to a scheme, evidencing the purchase or acquisition by the holder thereof, of
an undivided right, title or interest in the financial asset involved in securitisation;

(id) units or any other such instrument issued to the investors under any mutual fund
scheme;

(1) Government securities;

(1ia)  such other instruments as may be declared by the Central Government to be securities;
and

(111)  rights or interest in securities.

Thus, the above definition of securities widens the scope of the term “other security holders.”




11|Page

Subsection 6 of Section 178 further lays down the role of the Committee which shall be to consider
and resolve the grievances, if any, of all the security holders of the Company.

Furthermore, the chairperson of this committee or, in his absence, any other member of the
committee authorized by him in this behalf will be required to attend the general meetings of the

Company.

The Act further lays down the penalty for contravention of any of these provisions. In case of
contravention, the company shall be punishable with fine which shall not be less than One Lakh
rupees but which may extend to Five Lakh rupees and every officer of the company who is in
default shall be punishable with imprisonment for a term which may extend to one year or with
fine which shall not be less than Twenty-Five Thousand rupees but which may extend to One Lakh
rupees, or with both. However, there is also provision that in case a resolution of any grievance is
not considered by this Committee in good faith, it shall not constitute a contravention of this

section and the penalty clause would not be applicable.

Conclusion: Dubious accounting practices, abuses of corporate power, unequal voting rights,
conflict of interest, etc. have been subjects of active debate in the media in the last few years
thereby highlighting the vulnerability of the stakeholders of the Company. To overcome such
practices and to safeguard the interest of the investors, a number of measures are being undertaken
by the regulators. A recent step taken in this direction by the Securities & Exchange Board of India
(SEBI) is the “SCORES (Sebi COmplaints REdress System)” system introduced by it. Also, for
the first time, the role of whistle-blowers has been legislated. Though maximum provisions of the

new Act are not yet effective, it is expected to be in full force from Financial Year 2014-15. As
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evident, transparency with self -reporting and disclosure is the foundation of the new Act. Let’s
hope the new Companies Act, 2013 is successful in achieving effective corporate governance and

transparency as intended by the law makers.

P.S: This article is based on the research and contains the views of the author on the above subject.
The author does not assure error free content and cannot be held liable for any errors in the article.
The users and readers are advised to cross check with the concerned Act before acting upon this
article.




